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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 7009 


In the Matter of 
Reynotps Mrrats Company, 
a corporation. 


Complaint 


The Federal Trade Commission, having reason to be- 
lieve that the party respondent named in the caption here- 
of and hereinafter more particularly designated and de- 
seribed, has violated and is now violating the provisions 
of Section 7 of the Clayton Act (U.S.C. Title 15, Sec. 18) as 
amended and approved December 29, 1950, hereby issues 
its complaint pursuant to Section 11 of the aforesaid Act 
(U.S.C. Title 1, Sec. 21) charging as follows: 


ParaGrapH OnE: The Reynolds Metals Company (here- 
inafter referred to as respondent) is a corporation, or- 
ganized and existing under the laws of the State of Dela- 
ware, with its office and principal place of business located 
in the Reynolds Metals Building, Richmond 18, Virginia. 


Paragraph Two: Arrow Brands, Ins. (hereinafter re- 
ferred to as Arrow -Brands) is, and at all time pertinent 
herein was, a corporation, organized and existing under 
the laws of the State of California, with its office and 
principal place of business at 1530 West 16th Street, Long 
Beach, California. 


ParacrarH THREE: Respondent is engaged in the produc- 
tion and sale of a variety of products in commerce, as 
“commerce” is defined in the Clayton Act. 


Respondent, including its wholly owned subsidiaries, is 
a major producer of aluminum and fabricated aluminum 


3 


products. Respondent’s production of primary aluminum 
is fully integrated, including the mining of bauxite, the 
separation of alumina from bauxite and the reduction of 
alumina. to aluminum. 


Respondent owns and operates bauxite mines in Jamaica, 
Arkansas, British Guiana, and Haiti. Ore is dug and 
shipped to plants at Hurricane Creek, Arkansas, and 
Corpus Christi, Texas, where it is converted to alumina. 
The alumina is transported to reduction plants at Jones 
Mills, Arkansas; Listerhill, Alabama; Troutdale, Oregon; 
Longview, Washington; Corpus Christi, Texas, and 
Arkadelphia, Arkansas, where it is made into pigs (metallic 
aluminum). Aluminum pig from the reduction plants is 
then coverted into ingot at Listerhill, Alabama. 


The net sales of the respondent from 1951 through 1955 
are set forth below: 
Aluminum 


Primary Aluminum Fabricated Total Net 
Pounds Dollars Products Other Sales Sales 


100,940 $18,510 $189,708 $ 7,487 $215,705 
186 203,521 6,032 
40,802 237,048 10,043 
76,615 222,155 
332,172 12,037 301,727 10,404 


O 


For the year 1955, the principal fabricated products, in 
the order of contribution to net sales were: (1) sheet and 
plate; (2) foil and foil products; (3) extrusions; (4) in- 
dustrial parts; (5) paint products; (6) wire, rod and bar; 
(7) eable, and (8) powder and paste. Of respondent’s net 
sales in 1955, approximately 78 percent was derived from 
the sale of aluminum semi-fabricated products, 19 percent 
from sales of primary aluminum and 3 percent from mis- 
cellaneous sales, including sales of alumina. 


The production of primary aluminum in the United 
States for 1955 was approximately 3,131,000,000 pounds, 
of which Reynold’s percentage was approximately 2714. 


Respondent’s aluminum foil products are classified as 
follows: (1) unmounted foil—includes plain foil, colored 
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foil, embossed foil, interleaved foil, heat sealing foil, locker 
foil, restaurant foil and military packaging; (2) laminated 
foil—includes wax mounted, solid glue mounted, themo- 
plastic mounted, glue line mounted, asphalt mounted 
products, Reyseal and military packaging; (3) fabricated 
products—includes Reymet, Reynolds Pac, bags, envelopes, 
Reynolds Wrap, frozen food wrap, gift wrap, flock. 


In 1955, respondent sold 71,717,000 pounds of all types 
of foil, valued at $81,111,000 and more specifically 
17,590,000 pounds of unmounted foil valued at $11,787,000. 
Unmounted foil is the fourth largest volume item, follow- 
ing Reynolds Wrap, printed foil, and laminated foil, in 
that order. 


In 1955, total consumption of aluminum foil—eonverted, 
amounted to 192,740,000 pounds. Of this amount Reynolds 
accounted for approximately 35 percent. 


ParacraPH Four: Prior to August 31, 1956, Arrow 
Brands was engaged in the production and sale of products 
in commerce, as “commerce” is defined in the Clayton 
Act. 


Arrow Brands was engaged almost entirely in the 
styling, manufacture and sale of decorative aluminum foil 
for the florist trade. The product is used to decorate 
potted flowers and cut flowers. Arrow Brands’ manu- 
facturing specialty consisted of printing, coloring and 
embossing plain unmounted aluminum foil. This company 
owned aluminum foil printing, embossing and related 
machinery. 


The sale of florist foil was made almost entirely to florist 
wholesale supply houses and jobbers throughout the 
United States. In 1955 Arrow Brands’ total sales of foil 
products approximated $497,000. 


Prior to the acquisition hereinafter set forth, respondent 
was the sole supplier of unmounted aluminum foil to Arrow 
Brands. Respondent’s sales of unmounted aluminum foil 
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to Arrow Brands in 1955 amounted to 135,000 pounds, 
valued at $91,000, and for the first eight months in 1956, 
236,000 pounds, valued at $165,000. 


ParacrarH Five: There are approximately eight com- 
panies in the United States engaged in the manufacture 
and sale of decorative aluminum foil to the florist trade, 
with total sales approximating $2,000,000 annually. 


Paracrars Six: On or about August 31, 1956, respondent 
acquired all the outstanding capital stock of Arrow Brands 


Paracraru Seven: The acquisition of the stock and 
assets of Arrow Brands by respondent, as above described, 
may have the effect of substantially lessening competition 
or tending to create a monopoly in the production and sale 
of decorative aluminum foil to the florist trade. 


ParacraPH Eicut: The foregoing acquisition, acts and 
practices of respondent as hereinbefore alleged and set 
forth constitute a violation of Section 7 of the Clayton 


Act, (U.S.C. Title 15, Sec. 18) as amended and approved 
December 29, 1950. 


WHEREFORE, THE Premisrs ConsmerepD, the Federal 
Trade Commission on this 27th day of December, A.D., 
1957, issues its complaint against said respondent. 


NOTICE 


Notice is hereby given to the respondent hereinbefore 
named, that the 3rd day of March, A.D., 1958, at 10 o’¢lock 
is hereby fixed as the time and Federal Trade Commission 
Building, 6th and Pennsylvania Avenue, N. W., Washing- 
ton, D. C., as the place when and where a hearing will be 
had before a hearing examiner of the Federal Trade 
Commission, on the charges set forth in this complaint, 
at which time and place you will have the right under said 
Act to appear and show cause why an order should not be 
entered requiring you to cease and desist and to divest 
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respondent of the acquired assets and properties described 
in this complaint. 


You are notified that the opportunity is afforded you to 
to file with the Commission an answer to this complaint on 
or before the thirtieth (30th) day after service of it upon 
you. Such answer shall contain a concise statement of the 
facts constituting the ground of defense and a specific 
admission, denial or explanation of each fact alleged in the 
complaint or, if respondent is without knowledge thereof, 
a statement to that effect. 


If respondent elects not to contest the allegations of 
fact set forth in the complaint, the answer shall consist of 
a statement that respondent admits all material allegations 
to be true. Such an answer shall constitute a waiver of 
hearing as to facts so alleged, and an intial decision con- 
taining appropriate findings and conclusions and an 
appropriate order disposing of the proceeding shall be 
issued by the hearing examiner. In such answer, respond- 


ent may, however, reserve the right to submit proposed 
findings and conclusions and the right to appeal under 
Section 3.22 of the Commission’s Rules of Practice for 
Adjudicative Proceedings. 


If any respondent elects to negotiate a consent order, 
it shall be done in accordance with Section 3.25 of the 
Commission’s Rules of Practice. 


Failure to file answer within the time above provided 
and failure to appear at the time and place fixed for hear- 
ing shall be deemed to authorize a hearing examiner with- 
out further notice to respondent, to find the facts to be as 
alleged in the complaint, to conduct a hearing to determine 
the form of order, and, thereafter, to enter an intial 
decision containing such findings and order. 


In Witness Wuereor, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secretary 
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and its official seal to be hereto affixed, at Washington, 
D. C., this 27th day of December, 1957. 
By the Commission. 
SEAL 
Rosert M. Parrish 


Robert M. Parrish, 
Secretary. 


(Filed March 24, 1958) 
Answer to Complaint 


Respondent, Reynolds Metals Company, answers the 
complaint: 

ParacrapH One: Admits the allegations in this para- 
graph. 

Paracrarh Two: Admits the allegations in this para- 
graph. 

ParacraPH THREE :” 

Subparagraph 1: Admits the allegations in this sub- 
paragraph. 

Subparagraph 2: Admits the: allegations in this sub- 
paragraph, except it denies it is fully integrated and says 
that some of its subsidiaries are not wholly owned. 


Subparagraph 3: Denies the allegations in this sub- 
paragraph, except it admits respondent or its subsidiaries 
own and operate bauxite mines in Jamaica, Arkansas, 
British Guiana, and Haiti; that ore is dug and shipped to 
plants at Hurricane Creek, Arkansas, and Corpus Christi, 
Texas, where it is converted to alumina; that alumnina is 
transported to reduction plants at Jones Mills, Arkansas ; 


* Because Paragraph Three contains a number of unnumbered para- 


graphs, respondent will designate them consecutively as subparagraphs 
for the purpose of this answer. 
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Listerhill, Alabama; Troutdale, Oregon; Longview, Wash- 
ington; Corpus Christi, Texas, and Arkadephia, Arkansas, 
where it is reduced to various forms of primary aluminum. 


Subparagraph 4: Admits the allegations in this subpara- 
graph. 


Subparagraph 5: Admits the allegations in this subpara- 
graph, except that among the principal fabricated prod- 
ucts, the fifth in order of contribution to net sales was 
“building products.” 


Subparagraph 6: Admits the allegations in this subpara- 
graph. 


Subparagraph 7: Denies the allegations in this subpara- 
graph, except that respondent produce unmounted foil, in- 
cluding plain (embracing Reynolds Wrap and frozen food 
wrap), lacquered or colored, embossed, interleaved, heat 
sealing, restaurant, and military packaging; laminated foil, 


including wax mounted, solid glue mounted, thermoplastic 
mounted, glue line mounted, asphalt mounted, Reyseal, and 
military packaging. Some of the foregoing are further 
fabricated into Remet, Reynolds Pac, bags, envelopes, gift 
wrap, and flock. Many of the above are suitable for use by 
florists, among others, and through channels of commerce 
are acquired by and used by florists and by others. 


Subparagraph 8: Admits the allegations in this subpara- 
graph. 


Subparagraph 9: (a) Is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allega- 
tions in this subparagraph. 


(b) Alleges that, according to the statistics published in 
American Metal Market, for Tuesday, March 4, 1958, the 
gross shipments of aluminum foil by United States pro- 
ducers (including foil in lamination) were as follows: 


Quantity 
Year (in pounds) 


1951 94,246,000 
1952 77,793,000 
1953 113,397,000 
1954 153,187,000 
1955 203,111,000 
1956 190,473,000 
1957 202,440,000 


(c) Alleges the imports into the United States of alumi- 
num foil were as follows: 
Quantity 
Year (in pounds) 


1951 1,620,900 
1952 1,899,500 
1953 1,818,400 
1954 1,835,400 
1955 3,515,500 
1956 3,305,200 
1957 3,501,600 


Further answering ParacrapH THREE, respondent al- 
leges: 


(a) There are two other integrated producers in the 
United States of primary and fabricated aluminum includ- 
ing aluminum foil: Aluminum Company of America 
(Aleoa) and Kaiser Aluminum & Chemical Corporation. 
Upon information and belief, Aleoa’s net sales from 1951 
through 1955 including aluminum foil and low gauge sheet, 
the raw material for foil, are set forth below: 


Years 
(ended December 31) Net Sales 


1951 $534,515,000 
1952 577,753,000 
1953 707,538,000 
1954 708,344,000 
1955 845,028,000 
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Upon information and belief, Kaiser’s net sales from 1951 
through 1955 including aluminum foil and low gauge sheet, 
the raw material for foil, are set forth below: 


Years 
(ended May 31) Net Sales 


1951 $123,166,000 
1952 141,871,000 
1953 182,652,000 
1954 226,640,000 
1955 268,133,000 


(b) There are partially integrated producers of primary 
aluminum and aluminum foil in the United States as fol- 
lows: (i) Anaconda Company through its ownership of 
Cochran Foil Company; (ii) Revere Copper & Brass Com- 
pany through its ownership of Standard Rolling Mills, 
Inc., and through its ownership along with Olin Mathieson 
Chemical Corporation of Ormet Corporation. 


(c) The production of aluminum foil by Alcoa, Kaiser, 
Anaconda, and Revere includes plain, lacquered, scratch- 
brushed, embossed, laminated, and interleaved, suitable for 
use by florists, among others, and through channels of com- 
merce acquired by and used by florists and others. 


(d) Aluminum Foils, Inc., a branch of Swiss Aluminum 
Company of Lausanne, Switzerland, one of the largest 
European producers of aluminum products, has an alumi- 
num foil rolling plant at Jackson, Tennessee, with a capac- 
ity of approximately 20,000,000 pounds per year of un- 
mounted foil which is suitable for use by florists, among 
others, and through channels of commerce is acquired by 
and used by florists and by others. 


(e) The following companies, among others, are engaged 
in the production of aluminum foil, purchasing their raw 
material requirements, i.e., low gauge aluminum sheet, from 
Alcoa, Kaiser, respondent, and others, and selling through- 
out the United States their products, which include alumi- 


11 


num foil suitable for use by florists, and through channels 
of commerce acquired by and used by florists and by others: 


(1) Johnson Foil Company, St. Louis, Missouri, having 
an annual capacity of approximately 12,000,000 pounds. 


(2) Republic Foil & Metals, Inc., Danbury, Connecticut, 
having an annual capacity of approximately 6,000,000 
pounds. 


(3) Stranahan Foil Company, South Hackensack, New 
Jersey, having an annual capacity of approximately 
6,000,000 pounds. 


(4) R. J. Reynolds Tobacco Company, Winston-Salem, 
North Carolina, having an annual capacity of approxi- 
mately 13,000,000 pounds. 


(f) There are numerous converters of aluminum foil in 
the United States purchasing their requirements of foil on 
a highly competitive basis throughout the United States 
from both domestic and foreign integrated companies, and 
the activities of such converters consists, among others, 
of lacquering, embossing, interleaving, mounting, laminat- 
ing and printing aluminum foil for many users including 
florists. 


(g) There are substantial importations into the United 
States of aluminum foil converted as above set forth and 
sold highly competitively through channels of commerce 
among potential users thereof, including florists. 


Paracraru Four: (a) Denies the allegations in this para- 
graph, except as hereinafter set forth. 


(b) States that Arrow Brands, Inc. was incorporated on 
or about the first day of December, 1945 under the laws of 
the State of California and has been engaged, among other 
things, in manufacturing, handling, dealing in, and selling 
certain supplies to florists either at wholesale or at retail. 
Until approximately 1953, Arrow Brands operated prin- 
cipally as a selling organization insofar as its foil activi- 
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ties were concerned, buying its aluminum foil from re- 
spondent and others. 


(c) During 1953, Arrow Brands acquired machinery and 
equipment, through a subsidiary later dissolved, and since 
such time has been lacquering and embossing aluminum 
foil and selling such foil to wholesale florist supply houses 
and to other purchasers. Such company had only one loca- 
tion, at Long Beach, California, at the time of acquisition 
by respondent and in addition to the president, had but 
four salesmen with nine hourly employees and extra hourly 
employees as seasonal production required, besides ap- 
proximately seven administrative personnel. 


(d) The foil which Arrow Brands converted was dis- 
posed of principally to florist wholesale supply houses and 
jobbers and in 1955 its total sales of all foil products 
amounted to $497,000. Respondent’s sales of unmounted 
aluminum foil to Arrow Brands in 1955 amounted to 
135,000 pounds valued at $91,000 and for the first eight 


months in 1956, 236,000 pounds valued at $165,000. 


ParacraPH Five: Denies each and every allegation in 
this paragraph. 


Paragraph Six: Admits the allegations in this para- 
graph. 

Paragraph Seven: Denies each and every allegation in 
this paragraph and reaffirms the matters and things here- 
tofore set forth in answer to ParacraPus Turee and Four. 


Alleges there are substitute products for aluminum foil 
and fully competitive with it. 


Paracrapu E1cut: Denies each and every allegation con- 
tained in this paragraph and reaffirms the matters and 
things heretofore set forth in its answer to Paracrapus 
Turee, Four, and Seven. 


Further answering the complaint, respondent says that 
in response to communications from the Commission, the 
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first being dated October 2, 1956, respondent submitted to 
the Commission a large quantity of documents, facts and 
information pertaining to its acquisition of Arrow Brands, 
and that thereafter it received from the Commission a com- 
munication as follows: 


“FEDERAL TRADE COMMISSION 
WASHINGTON 25 


Office of the Secretary 
Oct. 7, 1957 
Reynolds Metals Company 
Reynolds Metals Building, 
Richmond 18, Virginia. 
Re: File No. 5710630 


Gentlemen: 


Reference is made to past correspondence regarding 
the acquisition of Arrow Brands, Inc., by Reynolds 
Metals Company, which has been examined by the 
Commission with a view to determining whether pos- 
sible violation of Section 7 of the Clayton Act may be 
involved. 


You are advised that the Commission contemplates 
no further action in this matter at this time and it is 
accordingly being closed. You are advised further that 
the Commission reserves the right to take action in the 
future if other evidence or subsequent developments 
warrant such action. 


Your cooperation in supplying the information as 
requested is greatly appreciated. 
By direction of the Commission. 


(Signed) Roserr M. Parrisu, 
Robert M. Parrish, 
Secretary.” 


Respondent has been advised by the Commission of, and 
knows of, no “other evidence” or “subsequent develop- 
ments” warranting the filing of this complaint. 
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Further answering the complaint, respondent says that 
the aluminum foil market structure at all levels is satu- 
rated with competition. Any possible effect on such com- 
petition of the acquisition of Arrow Brands is negligible 
and is de minimis. 


Wuererore, the premises considered, respondent re- 
quests that the complaint be dismissed. 


Dated: March 24, 1958 


Reynotps Metats Company 
By Exuis, Hovcuton & Exis 
Woopson P. Hovcuton 
Kant K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorneys for Respondent 


Gustav B. Marcrar 
W. Tosrn Lennon 
Joun H. Garea 
Reynolds Metals Building 
Richmond 18, Virginia 
Of Counsel for Respondent 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 7009 


In the Matter of 
Reynotps Metats Company, a corporation 


Initial Decision 
Frank Hier, Hearing Examiner 
J. T. Walker and J. H. Kelley, for the Commission 
Ellis, Houghton & Ellis, Washington, D. C., and Gustav B. 
Margraf, Richmond, Virginia, for the respondent 


_PRELIMINARY STATEMENT 


Complaint herein, issued December 27, 1957, charged 
violation of Section 7 of the Clayton Act, as amended, 
(U.S.C. Title 15, Section 18) by reason of the acquisition, 
as of August 31, 1956, of all of the stock and assets of 
Arrow Brands, Inc., a company then engaged in converting 
aluminum foil and selling it throughout the United States 
to the florist trade, by the respondent and further charged 
that such acquisition may have the proscribed statutory 
effect of substantially lessening competition or tending to 
create a monopoly in the production and sale of decorative 
aluminum foil to the florist trade. Answer by the respond- 
ent admitted substantially all of the jurisdictional and 
basic allegations of the complaint alleging, however, that 
the aluminum foil market generally was keenly competitive, 
aluminum foil had substitute products wholly competitive 
with it, and the aluminum foil market structure at all 
levels is saturated with competition, that any possible 
effect of the acquisition was de minimis. The answer further 
set forth that respondent had submitted to the Commission 
full information regarding the acquisition and thereafter 
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the Commission had advised respondent, prior to the issu- 
ance of the complaint, that no further action was contem- 
plated and the file was closed with the reservation, however, 
to take action in the future if other evidence or subsequent 
developments warranted taking of such action. Answer 
further alleged there had been no subsequent developments 
or evidence. 


Thereafter, hearings were held June 2 through June 12, 
1958, at which time all evidence in support of the complaint 
was adduced, whereupon respondent moved for dismissal 
for failure of such evidence to constitute a prima facie case, 
which motion was orally argued and denied on the record. 
Thereafter, respondent took an interlocutory appeal to the 
Commission, same being briefed and counter-briefed, and 
appeal being denied August 21, 1958. Respondent’s case 
was presented and hearings held beginning October 21 and 
continuing through October 30, 1958, and thereafter pro- 
posed findings with reasons, conclusions of law, and 
proposed orders were submitted to the undersigned hearing 
examiner February 10, 1959. The record consists of 1,655 
pages of transcript plus 196 Commission exhibits and 91 
respondent exhibits. The undersigned hearing examiner 
has carefully considered the proposed findings and con- 
clusions submitted by both parties, and all those not specif- 
ically hereinafter found are refused. Upon consideration 
of these and the entire record the undersigned hearing ex- 
aminer makes the following findings of fact and conclu- 
sions of law. 


FINDINGS OF FACT 
BackcrounD 


1. Respondent Reynolds Metals Company (hereinafter 
referred to as respondent or Reynolds) is a corporation 
organized and existing under the laws of the State of 
Delaware, with its office and principal place of business 
in the Reynolds Metals Building, Richmond 18, Virginia. 
It was incorporated July 18, 1928 as a successor to the 
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United States Foil Company, a Delaware corporation, in- 
corporated December 13, 1919, engaged in the processing 
and sale of foil, including aluminum foil. 


2. From 1928 to 1939, respondent enhanced its rolling, 
converting and printing of tin, lead composition and alumi- 
num foils by the aggressive development of broader accept- 
ance and usage of aluminum foil for packaging in the 
tobacco, food, electrical and confectionery industries. 
During this period respondent began the production of 
aluminum sheet and extrusions, from pig and coil forms 
which it purchased from producers. 


3. From 1940-1954, respondent, through its subsidiaries, 
acquired bauxite mines in the United States, Jamaica, 
Haiti, and British Guiana, shipping the mined ore to plants 
which it erected at Hurricane Creek, Arkansas, and Corpus 
Christi, Texas, where the bauxite is converted to alumina. 
The latter was then sold or transported to respondent’s 
reduction plants at Jones Mills and Arkadelphia, Arkansas ; 
Listerhill, Alabama; Troutdale, Oregon; Longview, Wash- 


ington; and Corpus Christi, Texas; where it is reduced to 
primary aluminum. The primary aluminum is then either 
sold or fabricated into finished or unfinished end products 
for sale. Since 1954 respondent has thus been a fully inte- 
grated operation in aluminum, from mine to final end uses. 


4. The net sales of the respondent from 1951 through 
1955 were as folows: 
Aluminum 
Primary Aluminum Fabricated Total Net 
Pounds Dollars Products Other Sales Sales 


$18,510 $189,708 $ 7,487 $215,705 
25,186 203,521 6,032 234,739 
237,048 10,043 287,893 


76,615 2227155 8,009 306,779 
72,757 301,727 10,404 384,888 
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5. For the year 1955 the principal fabricated products 
of respondent, in the order of contribution to net sales 
were: 


a. Sheet and plate 
b. Foil and foil products including foil and other 
packaging materials 

. Extrusions 

. Industrial parts 

. Building products 

. Wire, rod and bar 

. Cable 

. Powder and paste 


Of respondent’s net sales in 1955, approximately 78 percent 
was derived from the sale of aluminum semi-fabricated 
products, 19 percent from the sale of primary aluminum, 
and 3 percent from miscellaneous sales including the sale 
of alumina. 


6. A significant part of the growth of the Reynolds 
Metals Company or its predecessor, has been the result 
of mergers with competitors in fabricating lines. 


7. By virtue of internal growth and the acquisition of 
Government plants and the businesses of various com- 
petitors, the respondent has increased its total assets from 
$114,518,000 in 1948, to $733,255,000 in 1957; its net sales 
from $149,207,149 in 1948, to $446,578,768 in 1957; and its 
earned surplus from $30,983,000 in 1948, to $116,416,000 
in 1957. 


8. The respondent, together with its wholly owned sub- 
sidiaries, controls sufficient proven bauxite reserves to 
provide for at least 75 years capacity operation; operates 
aluminum plants with a total projected capacity of 
1,460,000 short tons per year, or over 28 percent of the 
total estimated domestic alumina capacity; operates pri- 
mary aluminum plants with a capacity of 563,500 tons of 
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primary aluminum, or 29 percent of the total domestic pri- 
mary aluminum capacity and 28 percent of proposed do- 
mestic primary aluminum capacity. Its actual production 
of primary aluminum in 1957 was 466,089 tons, or 28 per- 
cent of the primary aluminum produced in the United 
States during the year. Reynolds operates facilities which 
have a fabricating capacity, excluding foil, of 853,500,000 
pounds, and a foil capacity of 117,000,000 pounds, which 
establishes Reynolds as the leading domestic producer of 
aluminum foil. 


9. Aluminum Company of America (Alcoa), together 
with its subsidiaries and affiliates, has been and is now the 
largest aluminum producer in the United States. It is 
wholly integrated from the mining of ore to the production 
of finished products, controlling large bauxite ore reserves, 
extensive transportation facilities, and a large part of its 
power needs. In addition to primary aluminum, its prin- 
cipal products including sheet, plate, foil (including dec- 
orative foil), extrusions, drawn tube, wire and rod (includ- 
ing bar), casts and forgings, and powders and pastes, as 
well as other fabricated articles, including cooking utensils. 
Its primary aluminum production for the years 1951 
through 1956 was as follows: 


Year Tons 


1951 425,500 
1952 467,500 
1953 611,450 
1954 665,000 
1955 702,000 
1956 756,000 


For the year 1956, sales of aluminum fabricated products 
provided 75 percent of 1956 revenues, primary aluminum 
(204,149 tons sold), 13 percent, other sales, 7 percent, 
shipping and other operating revenues, 5 percent. 
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10. Alcoa’s net sales and operating revenues from 1953 
through 1957, in thousands of dollars were as follows: 


Primary Aluminum 
(Pig and Ingot) eee 


Othe: 
Fabricated and Misc. Operating Operating 
Tons Amounts Products Revenues! Revenues? Revenues 


124,186 $ 52,198 

317,766 132,726 

238,448 112,694 f 

204,149 107,732 667,822 

246,885 132,975 639 
1 Includes bauxite, alumina in various forms, and other products. 
2 Includes revenues from shipping and other operations. 


8 The figures in this column include the following approximate per- 
centages of total net sales to, and operating revenues from, the U. S. 
Government: 1953—5 percent; 1954—15 percent; 1955—6 percent; 
1956—1 percent; 1957—7 percent. 


11. Over-all revenues from shipments of aluminum dur- 
ing 1957 were approximately equal to those of 1956. Alcoa, 
which includes its subsidiaries and affiliates, has bauxite 
mines in Suriname (Dutch Guiana), South America, and 
bauxite mines in Arkansas, Oregon, and Washington, with 
concessions from the Dominican Republic. It is exploring 
for bauxite in Costa Rica and the Republie of Panama. 
Bauxite is refined into alumina at plants in Mobile, Ala- 
bama; East St. Louis, Illinois, and Bauxite, Arkansas. 
Primary aluminum is produced at smelting plants in 
Alcoa, Tennessee; Vancouver and Wenatchee, Washington; 
Massena, New York; Point Comfort and Rockdale, Texas, 
and a subsidiary owns another at Badin, North Carolina. 
Primary aluminum is fabricated, cast, or otherwise proc- 
essed at 17 plants of the company located in 12 states and 
generally located near the various market areas for the 
products produced by the company. The company pro- 
duces and markets “Alcoa Wrap” household foil and 
“Wear-Ever” cooking utensils. Some of the facilities at 
the various plants, including smelting facilities, are under 
expansion. 
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12. Kaiser Aluminum & Chemical Corporation is and 
has been during all material times an integrated producer 
of aluminum from bauxite down through the foil converter 
level. It is a major producer of primary aluminum and 
fabricated aluminum products. In 1956 it produced 25 
percent of the primary aluminum output in the United 
States. Its aluminum operations include the mining and 
processing of bauxite, the production of alumina from 
bauxite, the reduction of alumina to aluminum, and the 
fabrication of aluminum and aluminum alloys into a 
variety of products. 


13. Together with its subsidiaries, Kaiser owns and 
operates bauxite mines in Jamaica, British West Indies, 
from which bauxite is shipped to Baton Rouge, Louisiana, 
where it is processed into alumina. The alumina is shipped 
to reduction plants at Chalmette, Louisiana; to Mead and 
Tacoma, Washington; and to Ravenswood, West Virginia, 
and from those plants the primary aluminum is shipped to 
the corporation’s fabricating plants at Ravenswood, West 
Virginia; Trentwood, Washington; Permanente, Califor- 
nia; Newark, Ohio; Bristol, Rhode Island; Halethorpe, 
Maryland; Dalton, Illinois; Erie, Pennsylvania; Los An- 
geles, California; Wanatah, Indiana; and Belpre, Ohio. 
In addition, there is a new alumina plant under construc- 
tion in Gramercy, Louisiana, and an expansion of the 
bauxite mining and shipping facilities have recently been 
completed in Jamaica. Its net sales for the year 1953 
through 1956 were as follows: 


Year Net Sales 


1953 $182,652,000 
1954 226,641,000 
1955 268,133,000 
1956 343,627,000 
1957 391,627,000 


14, These three companies, respondent, Aleoa and Kaiser 
are the only fully integrated producers of aluminum and 
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all of these reached their present size and economic power 
in some part, at least, through absorption and merger of 
smaller concerns, 


15: In addition to these are three partially integrated 
producers of primary aluminum and aluminum foil in the 
United States as follows: 


(a) Anaconda Company produces aluminum pig and 
through its ownership of Cochran Foil Company (ac- 
quisition consummated May 1958), produces aluminum 
foil. Its foil production includes both plain and 
mounted on paper, employed for wrapping purposes 
by tobacco, food, chewing gum and other consumer 
goods industries, and for housing insulation and in 
electric condensers and air conditioning equipment. 
It also makes colored and household foil. The foil 
plants are in Louisville, Kentucky, and Fair Lawn, 
New Jersey. Its annual foil production capacity is 
approximately 21,000,000 pounds. Net sales for the 


years 1954, 1955, and 1956 were, respectively, 
$19,361,081, ; $24,714,066 and $22,201,053. 


(b) Revere Copper & Brass Company, through its 
ownership of Standard Rolling Mills, Inc., and through 
its ownership along with Olin-Mathieson Chemical 
Corporation, of Ormet Corporation, is a producer of 
aluminum foil. Ormet Corporation produces alumi- 
num pig. Ormet Corporation is scheduled to complete, 
in 1958, an alumina plant in Burnside, Louisiana, on 
the Mississippi, with an annual production capacity 
of 345,000 tons, and an aluminum reduction plant at 
Omal, Ohio, on the Ohio River, with an annual produc- 
tion capacity of 180,000 tons of primary aluminum. 
Power facilities will be provided through a subsidiary. 
Revere, through Standard Rolling Mills, has been and 
is a foil roller for all kinds of uses and colors, em- 
bosses, prints, and laminates foil, with a rated capacity 
of between 12-15,000,000 pounds per year. Its alumi- 
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num foil, plain and colored, in gauges of .00017 and 
heavier, is advertised for food wrap, candy wrap, 
displays, and for other uses. 


(c) Aluminum Foils, Inc., having a foil rolling plant 
in Jackson, Tennessee, is a subsidiary of Aluminum 
Industrie A. G. (Switzerland), commonly referred to 
as the Swiss Aluminum Company. Aluminum Foils, 
Inc., is a large producer, having a foil rolling capacity 
of approximately 24 million pounds a year. The Swiss 
Aluminum Company is an integrated producer through 
aluminum foil production and through its subsidiaries 
mines bauxite, produces alumina, reduces alumina 
to aluminum, and fabricates aluminum into various 
end products, and through Aluminum Foils, Inc., pro- 
duces aluminum foil. It has an aluminum reduction 
plant at Lend, Salzburg, Austria. 


16. The production of primary aluminum in the United 
States for 1955 was approximately 3,131,000,000 pounds, 
of which Reynolds’ percentage was approximately 2714. 
The fabricating capacity of United States companies, ex- 
eluding foil, was as follows: 

Reynolds (as of 3-12-57) 

Sheet & Plate 620,000,000 
Extrusions 105,500,000 
Wire, Rod & Bar 60,000,000 
Cable 50,000,000 
Powder & Paste 18,000,000 


853,500,000 
Kaiser (as of 6-26-57) 889,000,000 
Aleoa (as of 9-30-55) — 1,386,658,000 


Low gauge aluminum sheet is the raw material for foil. 
Aluminum foil is processed from aluminum sheets or coils 
at .026 gauge (26/1000 of an inch). 
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17. The following companies, among others, are engaged 
in the rolling of aluminum foil, purchasing their raw mater- 
ial requirements, i.e., low gauge aluminum sheet, from 
Alcoa, Kaiser, Ormet, respondent, and others, and selling 
throughout the United States their products, which include 
aluminum foil suitable for use by florists, and through 
channels of commerce acquired by and used by florists and 
by other trades: 


(a) Johnston Foil Manufacturing Company, St. 
Louis, Missouri, having an annual capacity of approx- 
imately 12,000,000 pounds. It processes colored and 
embossed foil which is suitable for use and used 
through channels of commerce by the florist trade. 
It processes for sale and advertises for sale aluminum 
foil “for every purpose in any desired gauge in 24 
beautiful colors, plain or embossed.” It is the oldest 
foil roller in the United States having started in busi- 
ness in 1889. It has recently been acquired by Stand- 


ard Packaging Corporation. 


(b) Republic Foil & Metal Mills, Inc., Danbury, 
Connecticut, having an annual capacity of six (6) mil- 
lion pounds. 


(c) Stranahan Foil Co., South Hackensack, New 
Jersey, having an annual capacity of approximately 
six (6) million pounds. 


(d) R. J. Reynolds Tobacco Company through its 
subsidiary, Archer Aluminum Company, Winston- 
Salem, North Carolina, having an annual capacity of 
approximately twenty-four (24) million pounds. 


(e) Aluminum Foils, Ine., a subsidiary of Swiss 
Aluminum Company, Jackson, Tennessee, having an 
annual capacity of approximately twenty-four (24) 
million pounds. 


18. The consumption of domestic converted aluminum 
foil was 192 million pounds in 1956 and 216 million pounds 
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in 1957. 0.250 of an inch in thickness and greater is con- 
sidered as plate. Flat products under 0.250 of an inch to 
0.06 of an inch are considered sheet. Flat products under 
0.006 of an inch are considered foil. 


19. Aluminum foil is a flat-rolled sheet thinner than .006 
inch in gauge, 99.45 percent pure aluminum, dead soft O 
temper, oil free and dry. It is most commonly used in 
continuous roll form for most converting and packaging 
operations but can also be furnished in sheets. Soft foil can 
be molded, crimped and formed easily and may with rela- 
tive ease be colored, lacquered, embossed, printed, and lam- 
inated. 


20. There are thousands of uses for aluminum foil. 
Fully three-quarters of it is used in some form of packag- 
ing or wrapping. Some principal end uses are: semi-rigid 
containers for bakery products, specialty foods and frozen 
cooked foods. Unsupported foils are also made into milk 
closures, florist wraps, hermetically sealed packets and 


metal-parts wraps, as well as tags, name plates and sealing 
tapes. Other uses include wraps for yeast, hard candy, 
chocolate and cheese and overwraps for frozen foods trays, 
liquor and wine bottle wraps, window display purposes, 
and household wrap. 


21, For other applications, foil in combination with 
packaging materials, such as paper, plastie or cellulose 
film, and heat-seal coatings is used as direct wraps for 
chewing gum, candy bars, chocolate, tobacco, butter, 
cheese photographic film and others; as carton overwraps 
for dried fruit, frozen foods of all descriptions, prunes, 
dates, figs, cookies, ete.; as ease liners for lettuce, citrus 
fruits, celery and cauliflower; as bags or sealed pouches 
for breakfast cereals, leavening agents, potato chips, nuts, 
coffee, cocoa, tea, dry soups, drugs and cosmetics. 


22. Foil is combined with paperboard for brown-and- 
serve trays cake boxes, fibre drums, box liners, tube and 
canister liners and ice cream containers. Materials packed 
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in such containers include oils, greases, refrigerated bis- 
cuits, self-rising flour and cake mixes, chemicals and metal 
parts. Foil body, neck and throat labels are employed 
extensively on glass bottles for packaging beer, wine, 
spirits, olives, condiments, ete. Specialty decorative uses 
of foil include tags, seals, name plates, gift wraps labels, 
shredded foil, gift boxes and embossed rigid containers. 
The field of military packaging is another area in which 
aluminum foil plays a major role. 


23. Consumption of 216 million pounds of aluminum foil 
was reported in 1957 by converters of aluminum foil 
according to “Facts for Industry, Aluminum Foil Con- 
verted,” issued by Bureau of Census, United States De- 
partment of Commerce, 1957, representing a 10 percent 
increase over 1956. The most significant end uses for 
aluminum foil were stated in such report as follows: 
locker plant, freezer, restaurant and household packaging 
foil, 61 million pounds; metal containers for foods and 
bakery goods, 28 million pounds; tobacco, 18 million 
pounds; and insulation foil, 10 million pounds. Decorative 
foil according to that report accounted for 8,269,000 pounds 
of foil converted in 1957, and 9,761,000 pounds for 1956. 


24. The respondent is the leading producer of aluminum 
foil in the United States. Its products are sold through 
67 sales offices throughout the United States, and it also 
sells through various distributors, in addition maintaining 
an export division offering its products for sale in foreign 
countries. 


Tue ACQUISITION 


25. Arrow Brands, Inc., a California corporation, was 
incorporated in 1945, by one Harry Roth who since that 
time and until August 31, 1956, has been, for all practical 
purposes, its sole owner and its active and aggressive 
manager. Prior to his starting his own business Roth had 
been a traveling salesman for a New York City florist 
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supply house and conceived a vast potential for foil as a 
decorative wrapping for flower pots and cut flowers. 


26. Starting with relatively little capital he made an 
arrangement with a San Francisco concern, the John T. 
Raisin Corporation, to spool, color and emboss (convert- 
ing) plain aluminum foil to designs of his own origination. 
The latter were highly successful. After disagreement 
with Raisin, ending in litigation, Roth for a time purchased 
his foil, colored and embossed, from respondent in jumbo 
rolls, spooling and rewinding it for the wholesale florist 
supply trade. Still later he had his converting done, again 
to his own individual designs, by Western Foil Converters 
in Berkeley, California. His success in newness and design 
enabled him in 1953 to rent a plant and through a newly 
formed subsidiary to acquire the necessary machinery and 
thereafter do his own converting. Success against compe- 
tion, due to vigorous salesmanship, but mainly to origi- 
nality of coloring and design and being one step ahead of 
that competition, built his business with wholesale florist 
supply houses up to the point of assets of nearly a half 
of a million dollars and sales of nearly $600,000 in 1956, 
when his company Arrow Brands, Inc. was a leader in the 
field of decorative florist foil, not only by his own ad- 
mission but by the rather grudging admission of two of his 
competitors, and where he was purchasing 90 percent of 
his unmounted aluminum foil from respondent (236,000 
pounds—$105,000 first eight months of 1956), although he 
had only the one plant with four part-time salesmen, nine 
hourly employees plus extra hourly employees during rush 
seasons, and seven administrative employees. 


27. As a heavy purchaser from it, respondent of course 
knew much about Arrow Brands, Inc. Roth had mentioned 
to respondent’s Los Angeles office that he was willing to 
sell. Shortly thereafter, in August 1956, respondent’s sales 
manager of the foil division called Roth on long distance 
and introduced him over the phone to respondent’s vice 
president, who, within 48 hours, was in Long Beach in- 
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specting Arrow’s plant with Roth, discussing price, terms, 
ete., and within 36 hours had, on behalf of respondent, 
purchased Arrow Brands, Inc., for close to half a million 
dollars. 


28. Respondent’s interoffice files clearly show its motives 
in this forward integration. “We believe that a company 
with elasticity and speed of action demonstrated by ‘Arrow’ 
holds the greatest promise for the development of these 
specialty fields.” “The quick translation of ideas into 
finished product form and its distribution to specialty 
businesses, however, is difficult to develop in a large cor- 
porate operation. The time factor between the creation of 
an idea and its successful development through the various 
departments had proved a substantial stumbling block.” 


29. The above are the basic and largely uncontested 
facts of the acquisition complained of. Is it likely, as 
charged, to tend toward monopoly or substantially lessen 
competition in any line of commerce in any section of the 
United States? 


Live or CoMMERCE 


30. The line of commerce, or relevant market, must 
first be determined—the burden being on counsel in sup- 
port of the complaint.’ Here, as usual in a Section 7 case, 
the battle is intense and the claims pole-distant. Counsel 
supporting the complaint contend for that vertical segment 
of the entire foil market which is distributed to the florist 
trade. Counsel for respondent give the subject cavalier 
treatment—“any discussion of the line of commerce is 
largely academic”—“no point in discussing line of com- 
merce or relevant market—in the state of this record, it 
is purely academic.” But by implication, at least, re- 
spondent contends for the entire foil market, regardless 
of end use or intermediate processing, at the narrowest 


1USS. v. EI. du pont de Nemours & Co., 353 U.S. 586. 
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orbit, or for the entire aluminum industry at its widest. 
Discussion of the latter in all the varied uses, alloys and 
mixtures of aluminum per se. for peculiar uses and charac- 
teristics vis-a-vis florist foil is obviously useless. 


31. The Supreme Court’ and the Commission’ have laid 
down as a test for determination of the relevant market 
or line of commerce whether the products opposingly 
claimed to be in or out, have sufficient peculiar charac- 
teristics and uses to constitute them products sufficiently 
distinct from [all others] to make them a line of commerce 
within the meaning of the Clayton Act. 


32. One argument of respondent first needs to be dis- 
posed of—that since the complaint charges the proscribed 
effect on the production and sale of decorative aluminum 
foil to the florist trade, and since the florist trade by 
common knowledge and the applicable reported decisions is 
only the retail florist, and since Arrow Brands did not 
and does not sell the retail florist but only to the whole- 
sale florist supply houses—therefore the complaint fails. 
In the first place, “the applicable reported decisions” are 
state tax cases in North Carolina, Tennessee, and Arkansas, 
having no element of interstate commerce or resemblance 
to the factual picture here. In the second place, respond- 
this hearing examiner for in denying their motion to dis- 
miss—“fragmentizing and atomizing” a line of commerce, 
albeit horizontally rather than vertically.‘ Finally, Duco 
and Dulux were sold in substantial quantities for other 
purposes and to other uses besides automobile finishes, as 
were automobile fabrics.* Certainly the wholesaler is a 
necessary and integral part in the line of distribution 


2U.S. v. E.I. du Pont de Nemours & Co., 353 U.S. 586. 
3 F.T.C. v. Brillo Mfg. Co., D. 6557. 

4 Appeal Brief page 15. 

5US. v. E.I. du Pont de Nemours & Co., 353 U.S. 586. 
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(commerce) in many industries, even though his customer, 
the retailer, is the final seller. For the purpose of this 
ease “florist trade” means decorative aluminum foil styled, 
processed (converted), and sold for use by florists in 
wrapping pots of plants and cut flowers. 


33. In 1957, some 216,000,000 pounds of aluminum foil 
was consumed for a variety of end uses, including some 
61,000,000 pounds for locker plants, freezers, restaurant 
and household packaging foil; 28,000,000 pounds for metal 
containers for food and bakery goods; 18,000,000 pounds 
for the tobacco industry; and some 10,000,000 pounds for 
insulation foil. In 1957, some 8,269,000 pounds of aluminum. 
foil was used for all decorative purposes, including fancy 
paper, gift wrap and florist foil. 


34. Historically, domestic decorative aluminum florist 
foil has been purchased and sold by approximately eight 
small converters specializing in producing and selling an 
aluminum foil products to the florist market, which now 
consists of some 600 to 700 wholesale florist or jobbers, 
serving approximately 25,000 retail florists. Total sales 
of decorative aluminum florist foil to this market amount 
to approximately a million and a half to two million dollars 
annually. 


35. Florist foil as a decorative wrap for potted plants 
was first introduced into the markets of the United States 
by the M. H. Levine Corporation, of New York, New York, 
around 1934, when Morris H. Levine, on a trip to Italy, 
first picked up the idea of using aluminum foil for this 
purpose. 

36 Shortly thereafter, the Metal Goods Corporation, of 
St. Louis, undertook the sale of florist foil in the Midwest. 
Around 1940, H. D. Catty Corporation, of Huntley, 
Tlinois, and Highland Supply Corp., of Highland, Illinois, 
entered the market with a complete line of decorative 
aluminum foil for the florist trade. 
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37. After the Second World War, Arrow Brands, Inc., 
of Los Angeles, California, H. Jacobson & Company, of 
Worcester, Massachusetts, John T. Raisin Corporation, of 
San Francisco, California, Western Foil Converters, of 
Berkleley, California, and Lion Ribbon Company, of New 
York, New York, all undertook, at various time, to produce 
and sell decorative aluminum foil to the florist trade. 


In 1953, A. B. Howard & Co. and Winter Wolff, and in 
1956, the Lion Ribbon Company, as agents for foreign sup- 
pliers, started to import plain, colored and embossed foil 
for sale to the florists. 


38. This group of small converters and importing agents 
has uniformly offered to the florist trade an unmounted 
decorative aluminum foil, wound on an individual core, in 
50 foot lengths, 20 inches wide, wrapped in cellophane, 
and boxed in an attractive package. Aluminum foil, as 
marketed by the aluminum producers and foil rollers, is 
sold in jumbo mill rolls, neither packaged nor boxed, nor 
otherwise physically prepared to satisfy the specialized 
requirements of the florist trade. Although the aluminum 
producers, the foil rollers, and the hundreds of foil con- 
verters are capable of converting their plants to produce 
a product to meet the demands of the florist trade, in actual 
practice there has been no such conversion. In fact, the 
major aluminum companies, Reynolds Metals, Alcoa, and 
Kaiser, and the foil rollers, Johnson Foil Company, Re- 
public Foil and Metals, Stranahan, R. J. Reynolds, and all 
of the independent converters of aluminum foil, with the 
exception of M. H. Levine, Arrow Brands, Metal Goods 
Corporation, H. D. Catty, Highland Supply, John T. Raisin 
Corporation, Western Foil Converters, and Lion Ribbon 
Company, do not produce or sell an aluminum foil product 
suitable for use as a decorative material by the florist 
retailers. 
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PuysicaL CHARACTERISTICS 


39. Coming now to the similar or identical and the 
different physical characteristics of aluminum foil gen- 
erally from decorative aluminum foil for florists specifi- 
cally, the source, low gauge aluminum sheet is the same. 
Both are rolled out on the same machinery. The gauge or 
thickness is slightly different being .00065 whereas house- 
hold foil, which accounts for the great majority of foil 
usage is .0007 or heavier. Heavier foil can be used in the 
florist trade but the record shows that efforts to sell it by 
Arrow and others have failed. The florists won’t buy it. 
Obviously the character of a product is always determined 
by the demand, not the supply. Much is made of the fact 
that all foil is made with a 10 percent tolerance in gauge 
and that, therefore, at one extreme the two gauges overlap. 
But this is the exception, not the rule. Respondent’s 
officials testified that very little .00065 foil went to house- 
hold wrap. There are other uses for .00065 foil, but there 
is no reliable evidence of their substantiality or effective 
competition. There is no chemical, metallurgical or alloy 
difference. There is, of course, marked differences be- 
tween foil per se and where it is laminated with 
paper, cardboard, or other materials. The chief differ- 
ence is in the coloring and embossing. True, these 
operations can be done simultaneously on the same 
machinery, and it is not a relatively expensive opera- 
tion, nor time-consuming, nor any lack of facilities for 
doing it. But this is the purely mechanical view. Arrow 
Brands, Ine. built its business from scratch to nearly 
$600,000 in sales, its assets from a few thousands of 
dollars to nearly a half million in eleven years solely on 
the creativeness, the newness, the originality of its color- 
ing and embossing. As its president testified, “Without 
this there isn’t much left.” and that this is an element not 
involved in selling to the packaging field. Further he 
testified that this factor, among others, distinguished his 
products from those of his competitors in the florist foil 
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field. Arrow’s leadership in the decorative florist foil field 
rests firmly on this physical characteristic, which makes 
it not only different from aluminum foil generally, but 
makes it peculiar and distinctive. 


UsEs 

40. Coming to end uses, decorative florist foil has only 
two uses—one, as described, in the florist trade, the second, 
to a much more minor degree, for gift wrapping or make- 
shift decoration. Aluminum foil, generally, has dozens of 
uses, most of them, by far, in the packaging field. Re- 
spondent is the leading producer of household wrap. But 
obviously, subduing the pervasion of Limburger cheese in 
a refrigerator or preserving Junior’s unconsumed spinach 
for yet another try is a far ery from fitting a potted poin- 
settia in with a fixed color scheme or to the individual and 
subjective taste of a housewife. Preservation and pro- 
tection as against decoration. Utility versus aesthetic 
appeal. Product sale versus accessory sale. Prior to ac- 


quisition respondent did not sell to the florist trade as 
defined. 


41. The record shows that lace and colored cellophane, 
chipmats, grass mats, painted pots, colored ceramic pots, 
burlap, crepe paper, styrofoam, polystyrene and plastic 
pots can be used in place of florist foil, but the record also 
shows such substitutes to be actually used to a negligible 
degree—5 percent or less. There is no effective competi- 
tion between these subsitutes and decorative florist foil. 
Furthermore, the prices of the latter are substantially 
lower than the former. 


Marketinc CHARACTERISTICS 


42. In addition to differences or distinctions in physical 
characteristics and uses, the Commission in its Brillo 
opinion (supra) observed that the manner of marketing 
and price behavior and “possibly other things bearing on 
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the question of whether or not they may be undistin- 
guished competitively from other wares” could be taken 
into account. 


43. Sales of decorative aluminum florist foil by Arrow 
Brands, Inc., the other independent converters, and the 
importers of florist foil are made almost entirely to florist 
wholesale houses and jobbers. Sales are generally solicited 
by driect mail advertising to both wholesale and retail 
florists, and by mailing sample books and price lists to 
prospective purchasers, followed up by personal contact 
of each prospect by salesmen qualified through experience 
to reach the florist market. 


44. None of the hundreds of producers or processors of 
aluminum foil, other than the specialized converters or 
importers of florist foil, mail sample catalogs or price 
lists, or employ salesmen to reach the florist market. When 
the respondent expanded the sales force of its subsidiary, 
Arrow Brands, Inc., it employed independent commission 
agents experienced in selling ribbons and other supplies 
to the florist market. It did not employ an aluminum foil 
salesman. Nor did the respondent utilize any one of its 
700 salesmen trained and experienced in the sale of alumi- 
num foil generally. Reynolds thus recognized the special- 
ized marketing characteristics of the florist foil market, as 
opposed to the marketing characteristics of the markets of 
aluminum foil generally. 


45. The promotional advertising and sales efforts of the 
processors of florist foil are all directed to the delineation 
and identification of this market. Price lists, advertising 
material, and sample catalogs designate the product as 
“Florist Foil,” or some similar term calculated to isolate 
florist foil aluminum foil in general. “Florist Foil” is a 
universal, meaningful, and commonly accepted designation 
of the decorative aluminum foil product sold to the florist 
trade. Arrow Brands in all of its price lists, advertising 
stuffers and other documents, consistently refers to “florist 
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foil” without exception. The same is true of both the 
testimony of six of Arrow’s competitors and their price 
lists and correspondence. Respondent’s publicity release 
announcing the acquisition, also definitely recognized this. 


46. Since 1950, the respondent has maintained a general 
sales division in charge of sales of the various products of 
the respondent company, including aluminum foil. Rey- 
nolds’ marketing organization has been departmentalized 
to meet the individual and specific requirements of the 
varied markets within the aluminum industry. Special 
divisions have been established to concentrate on, and co- 
ordinate production with, sales in each market. 


47. Although Reynolds Metals Company maintained a 
highly specialized sales organization to sell its products, 
the respondent, after its absorption of Arrow Brands, Inc., 
set up and operated Arrow Brands’ sales program in- 
dependent of the sales organization of the parent company. 
This intracorporate separation of marketing responsibility 
for decorative aluminum florist foil from the general sales 
division of the respondent underscores the existence of an 
inherently specialized market for decorative aluminum 
florist foil. 


48. Decorative aluminum florist foil has been generally 
marketed by the converter through florist wholesalers and 
jobbers to the retail trade. Over 90 percent of the florist 
retailers or jobbers purchase their requirements in small 
lots of less than 2,500 rolls. The domestic converters of 
decorative aluminum florist foil have traditionally sold this 
product without minimum order requirements or quantity 
price differentials, whereas the major producers and foil 
rollers have generally attempted to sell only to the large 
users of aluminum foil and have established specific mini- 
mum order requirements and quantity price differentials. 
Respondent was not in the pattern area prior to acquisi- 
tion—most of its sales were plain aluminum foil. The 
domestic converters of decorative aluminum florist foil 
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have adjusted their terms and conditions of sale to provide 
an opportunity for the small wholesale florist to purchase 
aluminum florist foil on an equal basis with the larger 
wholesalers who can and do purchase decorative aluminum 
florist foil in lots of over 2,500 rolls. The smaller whole- 
salers, or those who are able to purchase only in small lots, 
represent over 90 percent of all the florist wholesalers or 
jobbers in the United States and, numerically, are a sub- 
stantial factor in the marketing of decorative aluminum 
florist foil and other floral products to the florist trade. 


Price Bexavior 


49. The price of decorative aluminum florist foil 1955-6- 
7-8 as charged by converters selling to the florist trade, 
fluctuated independently and substantially lower than the 
price of aluminum foil generally as charged by foil rollers, 
when computed to a common comparable unit. 


AppitionaL Factors 


50. In addition to the above, respondent itself has 
recognized the styling and processing of plain aluminum 
foil into sizes, quantities, and design suitable for, and 
sold to, the florist trade as a separate market and a distinct 
line of commerce. 


51. In a formal report August 9, 1956, of negotiations 
to buy Arrow Brands, Inc., respondent’s vice president 
stated: 


“This is a specialty business. It is highly competi- 
tive and its success is dependent upon the creation of 
attractively designed, colored, and embossed foil in 
various packaging effects and its sale (through a close 
knowledge of requirements) to the floral trade who use 
the product in the wrapping and packaging of cut and 
potted flowers, plants and floral designs of all kinds. 
The name of the business requires that the manufac- 
turer be closely attuned to the changing styles in floral 
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packaging, have the type of operation that can 
promptly create new styles, get them quickly in manu- 
facture, and promote and sell these styles to the florist 
trade.” 


Further, in response to Commission pre-complaint inquiry, 
November 8, 1956, respondent stated “Arrow Brands is en- 
gaged almost entirely in the styling, manufacture and sale 
of decorative foil for the florist trade” and “By the use 
of color and design, aluminum foil is ideally suited for 
use with floral products and there is a substantial poten- 
tial market for foil for such purposes,” and “The organiza- 
tion thus acquired could continue to operate the business 
with a high degree of autonomy in order to meet the 
special needs of the particular trade.” Since acquisition 
respondent has continued to so regard the market (see 
paragraphs 45 and 46, supra). It has retained Roth as 
president of its Arrow Brands, Inc. subsidiary at a far 
from stingy salary and for a substantial term of years for 
this market in spite of its already existent large and 
specialized sales, advertising, and promotional personnel. 


52. The finding, therefore, is that the styling, processing, 
and sale of decorative aluminum foil to the florist trade 
as above defined is a line of commerce within the meaning 
of Section 7 of the Clayton Act.° 


53. The relevant market or line of commerce must be 
substantial “in terms of the market affected.” Respondent 
officially estimated a potential $2,000,000 market with 10 or 
12 suppliers. One of the latter, long in the business, a 
competitor of Arrow Brands, Inc., estimated both domestic 
and imported sales to the florist trade in 1957 at 114 
million pounds. According to the Census, foil converters, 
generally, reported 216 million pounds consumed in 1957, 


6 This segmentizing is certainly no more narrow than is separating 
championship boxing matches from boxing matches generally. U.S. v. 
International Boxing Club of New York, 79 U.S. Sup. Ct. Rep. 245. 
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divided as follows: locker plant, freezer, restaurant and 
household packaging foil—61 million pounds; metal con- 
tainers for foods and bakery goods—28 million pounds; 
tobacco—18 million pounds; insulation foil—10 million 
pounds plus. 


54. Respondent contends, of course, that vis-a-vis, the 
aluminum industry, as a whole, or as respects the national 
economy, this is de minimis; and so it is. Neither will 
collapse if the florist trade disappears. It also contends 
that as regards the foil market per se, it is de minimis— 
8 million out of 216 million. This assumes as a predicate 
that Section 7 of the Clayton Act was directed only at the 
major industries and the corporate giants thereof. The 
1950 amendment thereof makes the opposite clear.’ 


55. Certainly this segment of the entire market is not 
so regarded by those in it; including respondent itself. 
Its corporate documents in this record, both pre-acquisi- 
tion and post-acquisition, make it abundantly clear that 
respondent not only regarded this as a separate market but 
as a substantial one having great potential. The supply of 
600-700 wholesale florist supply houses and through them, 
of 25,000 retail florists, the dramatic history of Arrow 
Brands, Inc., the acquisition itself, all lead to the conclu- 
sion that the market as above defined is substantial. 


EFFEctr 


56. This leads to the final element—is this a case where 
“the effect of such acquisition may be to substantially 
lessen competition or tend to a monopoly” in the line of 
commerce as above found? Actual effect need not be shown, 
only a reasonable probability of the occurrence of either of 
the two prescribed effects. 


57. For nearly 20 years prior to the acquisition, the 
relevant market, as above found, has been developed, 


Be U.S. v. Bethlehem Corporation, et al, Civil No. 115-328, S.D.N.Y. 
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serviced and invigorated by less than a dozen small busi- 
ness concerns. Originally, or until Arrow Brands, Inc. 
entry, this was done by M. H. Levine Corporation, High- 
land Supply Corporation and H. D. Catty Corporation, 
Entry therein has been easy, with low capital outlay, 
standardized and plentiful machinery, no dearth of sup- 
plies. Post-war, five small domestic foil converters entered 
this market—H. Jacobson & Company, John T. Raisin Cor- 
poration, Western Foil Converters, Lion Ribbon Company, 
Arrow Brands, Inc., plus several domestic agents for 
foreign foil suppliers. The competition in new designs, 
colors and patterns, as well as price, has been intense 
among these relatively small commercial units. 


58. The intensity of the price competition has resulted 
in a gradual, though fluctuating, decline in the price of 
florist foil. Entirely conversely to the price of aluminum 
foil generally, the price of which, with the exception of 
1958, has had regular semi-annual and annual increases. 
And, of course, all of these florist foil converters were 
forced to purchase their basic foil from the major domestic 
aluminum foil producers and the foil rollers. The latter, 
although selling both colored and embossed foils, did not 
offer the wide range of colors and designs developed by 
these small foil converters, nor in sizes or quantities 
obtainable by the customers of the latter. 


59. The uniformity and regularity as well as the chro- 
nology of prices and price increases imposed by the major 
foil producers and foil rollers contrasted with the large 
unused productive capacity, and with either stable or 
slackening demand, is strongly suggestive, although by 
no means conclusive, of administered prices in the foil 
industry as a whole. 


60. Decorative aluminum florist foil was distributed to 
the florist trade through some six to seven hundred 
florist wholesalers, of which approximately 90 percent are 
small businessmen, unable to purchase decorative aluminum 
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florist foil in large lots. The sales policy of the seven 
or eight domestic producers of decorative aluminum florist 
foil has had the effect of increasing competition in the 
distribution of floral products generally by affording this 
large group of small florist wholesalers the equal oppor- 
tunity to compete in the florist market with the larger 
wholesalers in the sale of decorative aluminum florist foil. 
This effect was accomplished by the adoption of a program 
of selling for immediate delivery, in any quantity, at the 
same price, to all purchasers alike. 


61. In contrast to this, the importing agents of foreign 
produced decorative aluminum florist foil, sold only in 
minimum quantities of 2,500 rolls or more, three months’ 
delivery after order, payable in full on arrival. Similarly, 
respondent and its foil producing and rolling competitors 
likewise gave quantity discounts, required minimum orders 
of 2,500 rolls. Only 10 percent of the florist wholesale 
supply houses can buy on such terms. The remaining 90 
percent of the six or seven hundred florist wholesalers are 
small business men unable to meet these terms. The sales 
policy of the seven or eight domestic producers of florist 
foil named above in paragraph 57 has the effect of in- 
creasing competition in the distribution of florist foil by 
affording this large group of small florist wholesalers the 
equal opportunity to compete for the retail florists’ trade 
with the larger florist wholesalers, because they sold in 
any quantity on immediate delivery. 


62. The pre-acquisition picture, in this line of commerce, 
therefore, was one of intense competition, price-wise, 
quality-wise, service-wise, and creative-wise, among a small 
group of more or less comparably equal competitive units. 
The acquisition has materially altered this picture. One 
of this group of small businesses now has behind it over 
600 million in resources, with nearly 40 million set aside 
for general expansion, with a $500,000 new plant having 
production facilities beyond those of any other, built with 
funds supplied by respondent. The financial statements of 
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Arrow Brands, Inc. at the time of acquisition negate any 
possibility of such an undertaking. In addition, respondent 
has materially increased Arrow Brands, Inc.’s advertising 
budget providing at least two spot commercials on its 
nation-wide television programs. From their financial 
statements in the record, none of Arrow’s competitors can 
afford any such promotional efforts. In brochures and 
advertisements sent to florists, respondent has represented 
to them that the acquisition means to them: 


“Expanded printing and embossing departments in 
the new Arrow plant will permit production of popular 
styles and designs on a larger scale, with quicker 
delivery to you.” 

“Nationally known Reynolds’ designers and stylists 


will bring added beauty to a line already recognized as 
the style leader in florist foil.” 


“On-the-spot stacks of Arrow originals the country 


over will permit quicker shipments from stock.” 
“Reynolds’ nation-wide consumer advertising will be 
utilized to bring new sales and merchandising op- 
portunities to florists who use Arrow foils.” 


63. In addition to this, and regardless of who caused 
or initiated the price cuts of August and October 1957, the 
latter price reduction by respondent was below cost and 
continued to be so until mid 1958. Arrow Brands, Inc. for 
the first time in its history showed continuing losses after 
the acquisition. The extent thereof is not to clearly re- 
flected, but its financial statements at the time of acquisi- 
tion indicate clearly that it could not have continued to sell 
at a loss, the length of time it did, in view of the losses 
which it post-acquisition financial statements show that 
it sustained. 


64. From the financial and sales statements in the 
record, received in camera, of five of Arrow’s competitors, 
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it is plain that none of these could so broaden their pro- 
ductive facilities, advertise, or sell at a loss over such 
a length of time and continue in business. And the low 
cost, ease of entry, plentiful supply of basic material and 
machinery while still there, are, in effect, unusuable. 


65. It is also plain that each of these competitors has 
steadily declined in sales of florist foil since the acquisi- 
tion, whereas Arrow’s sales have materially increased, 
albeit not at a profit. 


66. The future of this post-acquisition picture was de- 
scribed by M. H. Levine who pioneered florist foil in the 
relevant market, as found, in 1934 and who has been in 
it ever since, as one where respondent can do things no 
small concern can do and it has taken prices down where 
there is nothing in it any more for the little man. The 
opinion testimony of three others—Jacobson, Highland and 
Western Foils was generally the same—“have to get out of 
foil fabrication,” “profit eliminated” and “in time put us 
out of business,” and “can’t compete.” 


67. The record is confusing as to which florist foil 
actually started the price war of 1957. Arrow reduced its 
price below cost—65 cents per roll plain colored foil— 
across the board to all on November 1, 1957, and then made 
it retroactive to October 1, 1957, but Highland Supply had 
eut to 75 cents on August 20, 1957, effective September 1, 
1957. But there is credible testimony in the record that 
this price eut of Highlands was brought about by Roth ad- 
mitting to Highland on the telephone that Roth had sold 
one large customer at 65 cents although his price generally 
was 75 cents. In any event, Roth’s price cut across the 
board to 70 cents undercut Highland’s price and those of 
other florist foil converters to a point where sales declined 
and profits disappeared. Confidentially received sales fig- 
ures show that Highland’s sales of florist foil in 1957 were 
down 14.8 percent from 1955, Raisin’s down 40.4 percent, 
Catty’s down 32 percent, and Western Foils down 26.5 per- 
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cent for the same comparable years, where as Jacobson 
gained 6.5 percent and Arrow gained 18.9 percent. All of 
their officials who testified attributed this to Arrow’s 
October 1, 1957, price cut. And Arrow’s president knew 
it was below his cost. This is in contrast to substantial 
increases in sales from 1953 to 1956 by Highland, Catty, 
Jacobson, and Western Foils. Only Jacobson and High- 
land met Arrow’s October 1957 price cut. Both have op- 
erated in the red since then. The others did not meet 
the price cut and have lost sales materially since then, two 
of them to the vanishing point. Six months after filing 
of the complaint herein Arrow, Highland, and Catty all 
went back up to 75 percent per roll. Jacobson has not. 
Nevertheless, the power has been demonstrated as has the 
damage which its exercise causes. 


68. Respondent’s response to this is that it was forced 
by foreign foil competition. The latter first appeared in 
this florist foil market in early 1954 at 52 cents a roll 
compared to $1.00 a roll domestic. In the succeeding two 
years all the domestic florist foil sellers operated at a 
profit. Foreign foil was under a competitive disadvantage 
with them in that a minimum order of 2,500 rolls was 
required which only 10 percent of the market could afford, 
three months’ delivery and spot cash. Notwithstanding 
this foreign foil competition price-wise, in 1956 Arrow 
raised its prices another 15 cents a roll to $1.00 and 
remained there until one month after the acquisition by 
respondent when it was again cut to 85 cents a roll. Rais- 
ing its prices cost Arrow no loss in sales—they and the 
profits therefrom increased in spite of this foreign foil 
competition. The hearing examiner does not accept this as 
the sole cause of the below-cost cut. Whether it was or 
was not, the power to sustain repeated losses and sell 
below cost has been demonstrated, a power not before pos- 
sible to Arrow, in view of its financial resources as shown 
by its statements. 
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69. In any event, a heavily loaded donkey may still 
bear the burden, if that last additional sack is not added. 
It cannot be said that he was overloaded in the first place. 
The florist foil commerce had this foreign cross to bear 
since 1953, and moved on to increased sales and profits 
notwithstanding, but apparently from this record this ac- 
quisition and the subsequent price cutting was that last 
full measure which broke the donkey’s back. 


70. There are no accurate or reliable sales statistics of 
total florist foil market in the record, hence market shares 
as of acquisition time cannot be determined. But some idea 
can be obtained from various documents and other evidence 
in the record. Respondent named as its chief competitors 
in 1955 the following: Arrow Brands, Highland Supply 
Corporation, H. Jacobson & Company, M. H. Levine Cor- 
poration, John T. Raisin Corporation, and Bruder-Tach. 
In addition, the record shows two others: H. D. Catty 
Corporation and Western Foil Converters—seven in all. 
The sales of five of these are in the record for 1954-7. 
For the year 1956 these totaled $913,174.76. Adding 
Arrow’s 1956 sales of $589,551.53 makes a total for six out 
of the eight of $1,502,726.29. Of this, total Arrow in 1956, 
therefore, accounted for more than 33% percent. Accept- 
in respondent’s official estimate of a potential market of 
$2,000,000, Arrow accounted for more than 25 percent of the 
total possible. On this basis of quantitative substantiality 
the acquisition cannot be said to be de minimis, 


71. Respondent contends, and correctly, that the effect 
of this acquisition on the national economy, the aluminum 
industry in all its manifold aspects as a whole, on the entire 
foil market, is de minimis. It also contends, but incor- 
rectly, that there has been no exclusion of competitors. 
Respondent now has the power to exclude its aluminum 
foil producing competitors from selling to Arrow Brands, 
Inc. True, Arrow’s purchases from respondent in 1955 
were only 135,000 pounds with 10 percent bought elsewhere, 
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amounting to only about 150,000 pounds total as against 
a total of aluminum foil sold in 1955 of more than 175 mil- 
lion pounds, but the record abundantly shows that this 
relatively small amount was evidently quite important 
sales-wise not only to respondent but to its competitors, 
Alcoa, Kaiser and others, because of their constant solici- 
tation and promotion, as do respondent’s documents con- 
temporaneous with the acquisition. 


72. Respondent’s entire de minimis argument, stressed 
so repeatedly, that there has been no shut-off or reduction 
in foil production or its conversion, that access to supplies 
and machinery for both have been unaffected, that retail 
florists have undiminished access to foil at cheap prices, 
that ease of entry is unaffected, and upon statistical com- 
parisons seems to be founded basically on the assumption 
that the law ignores the capture of small markets from 
small businessmen. This hearing examiner does not believe 
the statute as amended was so intended. This case pre- 
sents the picture of eight or ten small commercial units 
in imminent danger of being forced out of a formerly com- 
mercially livable enterprise by reason of the acquisition 
attacked. Much damage has already occurred, more with 
finality is reasonably to be expected. If the present and 
probable plight of these victims is to be ignored and 
written off as too insignificant it will have to be for others, 
at higher levels, to do it. 


73. Respondent also seems to contend for Sherman Act 
criteria of control of supply, ability to raise or lower prices 
at will without regard to competition, power to exclude or 
eliminate competitors in the aluminum industry as a whole 
or in the entire foil market as necessary elements to be 
proved in this proceeding. Such are unnecessary—only a 
substantial lessening of competition in any affected market 
or segment of a larger market as found, or a tendency 
to monopoly—not the monopoly found in the old Aleoa 
case or others. It is the market, as above found, which 
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has been affected, not foil production, or basic aluminum 
production, or their facilities, nor supplies, nor sellers— 
it is buyers, and their custom. 


74, The conclusory findings on probable effect, therefore, 
is that the acquisition of Arrow Brands, Inc. by respond- 
ent may substantially lessen competition or tend to mo- 
nopoly in the relevant line of commerce, as above found, in 
violation of section 7 of the Clayton Act, as amended. 


75. One further point must be disposed of. That is that 
this proceeding should be dismissed because on October 
7, 1957, the Commission sent respondent the following 
letter: 


“FEDERAL TRADE COMMISSION 
Washington 25, 


Office of the Secretary 


Oct. 7, 1957 


Reynolds Metals Company, 
Reynolds Metals Building, 
Richmond 18, Virginia. 


Re: File No. 5710630 
Gentlemen: 


Reference is made to past correspondence regarding 
the acquisition of Arrow Brands, Ine, by Reynolds 
Metals Company, which has been examined by the 
Commission with a view to determining whether pos- 
sible violation of Section 7 of the Clayton Act may 
be involved. 


You are advised that the Commission contemplates 
no further action in this matter at this time and it is 
accordingly being closed. You are advised further that 
the Commission reserve the right to take action in the 
future if other evidence or subsequent developments 
warrant such action. 


47 


Your cooperation in supplying the information as 
requested is greatly appreciated. 


By direction of the Commission. 


(Signed): Rosert M. Parrisx, 
Robert M. Parrish, 
Secretary.” 


The contention is that this record shows no “other evidence 
or subsequent developments” to warrant the issuance of 
the complaint. 


76. Discretion to issue or not to issue complaints, is 
vested by statute solely in the Commission, which dis- 
eretion has not been delegated, assuming that it even can 
be, to this hearing examiner. No master or referee can 
question the discretion of the District Court which ap- 
pointed him—neither can I. Having no authority, the con- 
tention must be ignored. 


77. Respondent’s other motions to dismiss this proceed- 


ing are denied. 


Concuusions oF Law 


1. The burden of proof to establish potential competitive 
effect on “any line of commerce” affected by any acquisi- 
tion attacked under Section 7 of the Clayton Act is on the 
proponent.® 


2. Vertical as well as horizontal acquisitions are within 
the purview of the statute.* 


3. Determination of the relevant market or line of com- 
merce is a necessary predicate to a finding of a violation 
because the threatened monopoly must be one which will 
substantially lessen competition “within the area of effee- 
tive competition.’ 


8U.S. v. El. du Pont de Nemours & Co., et al., 353 U.S. 586, 
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4, Substantially can be determined only in terms of the 
market affected.® 


5. One test is that the products involved have sufficient 
peculiar characteristics and uses to constitute them prod- 
ucts sufficiently distinct from all other similar products 
to make them a “line of commerce” within the meaning 
of the Clayton Act.® 


6. The market affected must be substantial.® 


7. Other considerations in determining the relevant 
market or line of commerce, as well as physical character- 
istics and uses of the products involved, are price be- 
havior, distributional differences, recognition or treatment 
by the industry or by respondent of a separate product 
market.” 


8. Factors in determining the probability of the pro- 
scribed effects of the acquisition are a significant increase 
by reason thereof, of a producer’s already substantial 
share of the market (quantitative substantiality), number 
of competitors, degree of concentration, ease of entry both 
before and after in each case, as well as the general com- 
petitive situation vis-a-vis the relevant market as found.” 


9. The “reasonable interchangeability” test of the Cello- 
phane case“ is not controlling in a section 7 case. That 
was a Sherman Act case, requiring a showing of actual 
monopoly—the power to raise or lower prices independ- 
ently of competition and the power to exclude or elimi- 
nate competitors.” 


10. By all of these tests, the acquisition of Arrow 
Brands, Inc., by respondent, may have the effect of sub- 


9In re Brillo Mfg. Co., Inc., Docket 6557, May 23, 1958. 
10 In re Brillo Mfg. Co., Inc., Docket 6557, May 23, 1958. 
11U.S. v. E. I. du Pont de Nemours & Co., 351 U.S. 377. 


12U.S. v. Bethlehem Steel Corporation, et al., U.S.D.C. S.D.N.Y. Civil 
115-328 Nov. 20, 1958 (see footnote 36 of that opinion). 
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stantially lessening competition or tending to create a 
monopoly in the conversion and sale of decorative alumi- 
num foil to the florist trade in violation of Section 7 of the 
Clayton Act, as amended (U.S.C. Title 15 Section 18). 


ORDER 


Ir Is Onverep that respondent Reynolds Metals Com- 
pany, a corporation, and its officers, directors, agents rep- 
resentatives, and employees, shall, within a time to be fixed 
by the commission, divest itself of all of its rights, title, 
and interest in and to: 


(a) All stock, assets, patents, trade-marks, trade names, 
contracts, business and goodwill, and all other prop- 
erties, rights and privileges acquired by the 
Reynolds Metals Company as a result of the aequisi- 
tion by the Reynolds Metals Company of the stock or 
share capital of Arrow Brands, Inc. 


(b) All other assets and properties acquired by Arrow 
Brands, Inc. since the acquisition of said Arrow 
Brands, Ine. by the Reynolds Metals Company. 


Ir Is Furtuer Orverep that after the date of the issu- 
ance of this order by the Federal Trade Commission, 
respondent shall cease and desist from acquiring, directly 
or indirectly, the whole or any part of the stock or other 
share capital, or the whole or any part of the assets of, 
any corporation engaged in the manufacture or distribu- 
tion of decorative aluminum florist foil. 


Frank Hier 
Frank Hier 
Hearing Examiner 


March 2, 1959 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 7009 


In the Matter of 
Reynotps Metats Company, a corporation. 


Appeal of Respondent From Initial Decision of 
Hearing Examiner 


Respondent Reynolds Metals Company, hereby appeals 
to the Federal Trade Commission, pursuant to the provi- 
sions of Section 3.22 of the Rules of the Commission, from 
the Initial Decision of Hearing Examiner Frank Hier 
under date of March 3, 1959 and served on respondent 
March 19, 1959. The grounds of the appeal are set forth 
in the following brief. 


Notice of intention to appeal from such initial decision 
was filed by respondent with the Commission on March 27, 
1959. The Commission has extended the time to June 26, 
1959 within which to file this appeal brief. 


Application is made for oral argument on this appeal. 


Exus, Hoveston & Exis 
By Woonson P. Hovcuton 
Kant K. Spriccs 
504 Southern Building 
Washington 5, D.C. 
Attorneys for Respondent 
Dated: June 26, 1959 
Washington, D. C. 
Gustav B. Marcrar 
W. Tosrxs Lennon 
Joun H. Garea 
Reynolds Metals Building 
Richmond 18, Virginia 


Of Counsel for Respondent 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 7009 


Commissioners: Earl W. Kintner, Chairman, Robert T. 
Secrest, Sigurd Anderson, William C. 
Kern, Edward T. Tait 


In the Matter of 
Reynotps Metats Company, a corporation 


Opinion of the Commission 
By Tait, Commissioner: 


The complaint herein charged respondent, Reynolds 
Metals Company, a corporation, with violating Section 7 
of the Clayton Act, as amended (15 U.S.C. § 18), by the 
acquisition of the stock and assets of Arrow Brands, 
Inc., a corporation. Hearings were held in due course, 
and on March 3, 1959, the hearing examiner filed an 
initial decision in which he found and concluded that the 
acquisition violated Section 7, as alleged. His decision 
contains an order directing respondent, among other things, 
to divest itself of the stock and property so acquired. 
Respondent has appealed, raising issues having to do with 
the relevant “line of commerce”, the substantiality of the 
market affected, the probable competitive effect and other 
questions. 


Acquistions Facts 


Reynolds Metals Company, a Delaware corporation, with 
its principal place of business in Richmond, Virginia, on 
August 31, 1956, acquired all of the capital stock of Arrow 
Brands, Inc. (sometimes referred to hereafter as Arrow), 
a California corporation. Both the acquired and the ac- 
quiring companies on and before August 31, 1956, were 
corporations engaged in commerce, as “commerce” is 
defined in the Clayton Act. 
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Reynolds Metals Company, the respondent, is a major 
producer of primary aluminum and fabricated aluminum 
products. Its production includes sheet and plate, foil 
and foil products, extrusions, wire, rod and bars, cable, 
powder and paste, and welded tubing. Its net sales in 1957 
were $446,578,767. 


Arrow Brands, Inc., the acquired company, was incor- 
porated in 1945. Mr. Harry Roth was its president and 
principal stockholder. At the time of the acquisition, it 
was principally engaged in styling, designing, producing 
and selling an aluminum foil product to the florist trade. 
This product is used to decorate flower pots and cut flowers. 
Its sales were almost entirely to florist wholesale supply 
houses and jobbers. Arrow’s manufacturing operations 
consisted of printing, coloring and embossing plain un- 
mounted aluminum foil. In 1955, its total sales of foil 
products amounted to $497,000.00. 


Backcrounp Facts 


Aluminum is a soft, ductile, metallic element produced 
out of bauxite ore. Other elements may be added to give 
it varying characteristics and properties. Pig, ingot, and 
billet are the bulk forms in which both aluminum and 
aluminum alloys are sold and constitute the starting 
material in the production of all aluminum fabricated 
products. 


In the production of sheet or plate aluminum, the rolling 
ingot, heated to an elevated temperature, is repeatedly 
passed between the rolls of a rolling mill to break down 
its cast structure and reduce its thickness. Various other 
production and rolling procedures result in the finished 
aluminum plate or sheet. Further rolling converts sheet 
into foil. Foil is rolled through a series of mills until it 
is thin enough for its intended use. 


Aluminum foil is a flat-rolled sheet thinner than 0.006 
inch in gauge, 99.45 percent pure aluminum, oil free and 
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dry. It is generally available with one shiny surface and 
one mat or satin surface. Most aluminum foil is dead 
soft, O temper. It can be molded, crimped and formed 
very easily. 


Aluminnm foil is used widely as a packaging and wrap- 
ping material. Decorative effects can be obtained by color- 
ing or lacquering, embossing, printing and laminating 
(laminating is mounting the foil to paper). Among end 
uses of foil are the following: containers for bakery prod- 
uets, semi-rigid containers for specialty foods and frozen 
cooked foods, and wraps for yeast, hard candy, chocolate 
and cheese. It is also used as a household wrap and is 
made into milk closures, florist wraps and many other 
things. 


The producers of aluminum foil in the United States in- 
clude three fully integrated aluminum companies, namely, 
Aluminum Company of America (Alcoa), Kaiser Alumi- 
num & Chemical Corporation, and Reynolds Metals Com- 


pany, and several partially integrated companies, such as 
Anaconda Company, through its ownership of Cochran Foil 
Company, and Revere Copper & Brass Company, through 
its ownership of Standard Rolling Mills, Inc., and through 
its ownership, along with Olin-Mathieson Chemical Corpo- 
ration, of Ormet Corporation. 


There are, in addition, a number of companies which 
purchase their raw material requirements from Alcoa, 
Reynolds Metals Company, and others, and produce alumi- 
num foil, such as the following: Johnston Foil Manufac- 
turing Company, St. Louis, Missouri; Republic Foil & 
Metals Mills, Inc., Danbury, Connecticut; Stranahan Foil 
Co., Inc., South Hackensack, New Jersey; R. J. Reynolds 
Tobacco Company, through a subsidiary, Archer Aluminum 
Company, Winston Salem, North Carolina; and Aluminum 
Foils, Inc., a subsidiary of Swiss Aluminum Company, 
Jackson, Tennessee. 
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“LINE oF CoMMERCE” 


The “line of commerce” is one of the essential elements 
of a Section 7 case which the Government must define and 
prove. Pillsbury Mills, Inc. 50 F.T.C. 555, 569 (1953); 
United States v. E. I. du Pont de Nemours, 353 U.S. 586 
(1957); United States v. Brown Shoe Company, et al., 
United States District Court, Eastern District of Missouri, 
Eastern Division (November 20, 1959). The “line of com- 
merce” relates or refers to a product market. United 
States v. E. I. du Pont de Nemours, supra; United States 
v. Bethlehem Steel Corporation, 168 F. Supp. 576 (1958) ; 
United States v. Brown Shoe Company, supra. A test is 
whether the products involved (usually those produced by 
the acquiring or the acquired firm or both) are shown by 
the facts to have such peculiar characteristics and uses as 
to constitute them sufficiently distinct from others to make 
them a “line of commerce” within the meaning of the 
Act. United States v. E. I. du Pont de Nemours, supra; 
Crown Zellerbach Corporation, Docket No. 6180 (December 


26, 1957); Brillo Manufacturing Company, Inc., Docket 
No. 6557 (On Interlocutory Appeal, May 23, 1958) ; United 
States v. Bethlehem Steel Corporation, supra; United 
States v. Brown Shoe Company, supra. 


In Brillo, supra, we held that the factor that the acquired 
and acquiring corporations both made the same product, 
industrial steel wool, was only one circumstance to be con- 
sidered; that the additional factors which could have 
been taken into account included data relating to the 
manner in which the products were marketed, the physical 
characteristics, prices and possibly other things bearing on 
the question of whether or not they may be distinguished 
competitively from other wares. 


It is clear that while a “line of commerce” may include 
an entire industry such as “the iron and steel industry,” 
it may also be confined to a lesser portion of the whole in- 
dustry. United States v. Bethlehem Steel Corporation, 
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supra. In any such instance, the practices in the industry 
are of great significance. Each case requires an examina- 
tion of its own particular facts before a determination can 
be made. 


In this matter, the “line of commerce” alleged in the 
complaint was “the production and sale of decorative 
aluminum foil to the florist trade.” 


There are a large number of “converters” of aluminum 
foil in the United States who purchase their requirements 
of foil from domestic or foreign sources, including alumi- 
num foil producers mentioned above, and who convert it 
for a variety of end uses. Some of these converters manu- 
facture or “produce” a product which is sold to wholesale 
florists supply houses and jobbers for resale to retail 
florists who use it to decorate flower pots and cut flowers. 
The trade refers to such aluminum foil as “florist foil.” 
Florist foil is clearly distinguishable from aluminum foil. 


Physical Characteristics 


Florist foil is usually made in a gauge which is preferred 
by florists, namely, .00065 of an inch in thickness. This 
compares, for example, with .0007 gauge in which general 
household foil is made. The preference for .00065 gauge is 
due to the fact that it is the least expensive foil that can 
be practically used as a florist wrap. The producers have 
bowed to the florists’ preference in this connection. The 
florist foil purchased by florists is wound on an individual 
core in fifty foot lengths, 20 inches wide. It is wrapped in 
cellophane and attractively boxed. On the other hand, 
aluminum foil, marketed by aluminum producers and foil 
rollers, generally, is sold in jumbo mill rolls and is neither 
packaged nor boxed. The originality or newness of de- 
signs and coloring is also a factor in distinguishing florist 
foil from aluminum foil. 
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End Use 


Florist foil is used by retail florists to wrap around and 
decorate potted plants and cut flowers. There is no evi- 
dence that it is used for other purposes. 


Aluminum foil other than florist foil might be used by 
florists for decorating purposes; even household aluminum 
wrap could be so used. But the fact is that the florist foil 
business is a specialty business, and florists do not use 
other foils to any appreciable extent. They purchase 
florist foil because of styling, price and other reasons. 
Produets like lace and colored cellophane, chipmats, grass 
mats and others are used by florists for decorating pur- 
poses, but in a relatively minor way. There is no practical 
substitute for the florist foil. 


Since the merger, Arrow has put on the market a product 
trade-named “Snap wrap” which is designed particularly 
for florist use. This further illustrates the distinctive 
nature of the product market. 


Market Factors 


The market for florist foil consists of the wholesale 
florist supply houses and jobbers who resell the product 
to retail florists. It appears that the M. H. Levine Corpo- 
ration of New York, New York, first introduced into the 
United States aluminum foil to be used as a decorative 
wrap for potted plants. Among the companies which 
thereafter entered the field as “converters” or producers 
of florist foil were Metal Goods Corporation, St. Louis, 
Missouri; H. D. Catty Corporation, Huntley, Illinois; 
Highland Supply Corp., Highland, Illinois; Arrow Brands, 
Inc., Los Angeles, California; H. Jacobson & Company, 
Worcester, Massachusetts; John T. Raisin Corporation, 
San Francisco, California; Western Foil Converters, 
Berkeley, California, and Lion Ribbon Company, New 
York, New York. 


Producing and selling florist foil developed into a spe- 
cialty business. It is clear that Reynolds Metals Company 
and other recognized it as such. Florists had peculiar 
needs, such as in designs and coloring, and in service re- 
quirements. Arrow became one of the leaders, if not the 
leader, in the development of styles and colors. Price was 
a large factor in shaping and defining the market. Selling 
florist foil in such sizes and quantities as the trade needed 
and desired was another. Due to the specialty nature of 
the market only a few relatively small producers occupied 
the field. Other producers of aluminum foil did not sell in 
the market to any significant extent, if at all. 


In addition, aluminum foil producers, generally, do not 
mail catalogs or price lists to customers nor employ sales- 
men to reach the florist market, whereas such are distin- 
tive features in the florist foil field. 


Prices 


The price of aluminum florist foil to the florist trade 
by the florist foil producers or converters was substantially 
less than, and fluctuated independently from, the price of 
aluminum foil of a similar gauge and quality sold by major 
producers in other markets. 


Conclusion as to Characteristics and Uses 


The above-mentioned factors are not necessarily all of 
the distinctions shown herein. They indicate clearly, how- 
ever that the “florist foil” market is a distinguishable 
product market. The record is persuasive on this point. 
Our conclusion is, therefore, that the production and sale 
of decorative aluminum foil to the florist trade is a “line 
of commerce” within the meaning of Section 7. 


Respondent asserts that it was uninformed and confused 
as to the relevant “line of commerce” and that the ex- 
aminer found a “line of commerce” at variance with that 
alleged in the complaint; therefore, denying it due process. 
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The complaint alleges that the acquisition had the pre- 
scribed effects “in the production and sale of decorative 
aluminum foil to the florist trade.” We believe this is 
clear, particularly when considered in conjunction with 
the alleged details of the business of Arrow, such as fol- 
lows: 


“Arrow Brands was engaged almost entirely in the 
styling, manufacture and sale of decorative aluminum 
foil for the florist trade. The product is used to 
decorate potted flowers and cut flowers, * * *” 

“The sale of florist foil was made almost entirely 
to florist wholesale supply houses and jobbers through- 
out the United States. * * *” 


There is no inconsistency in the charge and in the ex- 
aminer’s findings in this connection. In his reference to 
“conversion” instead of “production” he simply adopts 
the apppropriate industry term. There is no difference in 
meaning so far as this case is concerned. Respondent’s 
argument that it has been denied due process is rejected. 


Respondent also contends that the acquisition is de mini- 
mis. In this instance, the dollar volume of the industry is 
not large—about 11% to 2 million—but the market is, never- 
theless, substantial. The product is sold through some 
600-700 wholesale florist supply houses or jobbers to 25,000 
retail florists located over the entire United States. The 
impact, therefore, of any lessening of competition would 
be nationwide and it would involve thousands of small 
concerns. We agree, therefore, with the substance of the 
examiner’s findings on this question, but to the extent they 
are inconsistent in details they are rejected. 


Competitive Errecr 


Respondent argues that every level of the aluminum in- 
dustry is so saturated with competition that the acquisition 
could not have the anticompetitive effects prescribed in 
the statute. In making this argument, respondent appar- 
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ently is looking at the entire aluminum industry as the 
relevant line of commerce. The market, however, for test- 
ing the legality of this merger is that involving the produc- 
tion and sale of florist foil. 


Moreover, the test is not whether an actual lessening of 
competition has occurred but rather whether there is a 
reasonable probability that the merger will substantially 
lessen competition or tend to create a monopoly. United 
States v. Bethlehem Steel Corporation, supra; Pillsbury 
Mills, Inc., supra; Crown Zellerbach Corporation, supra; 
United States v. E. I. du Pont de Nemours, supra. 


The evidence in this case of probable competitive effects 
is almost entirely confined to the effects occurring at the 
level of competition in which Arrow and its competitors, 
the converters of florist foil, are engaged. There was no 
increase in concentration in the industry as a direct, im- 
mediate result of the merger because respondent was not 
in competition with Arrow and its competitors. Reynolds 


Metals Company produced aluminum foil but it did not 
make and sell florist foil. Reynolds sold aluminum foil to 
Arrow which converted it into florist foil, and the florist 
foil was then sold by Arrow to the wholesale florist supply 
houses. In other words, this was a forward, vertical acqui- 
sition. Respondent acquired a company which was its 
customer and not its competitor. 


The examiner points out in his initial decision that re- 
spondent now has the power to exclude its aluminum foil 
producing competitors from selling to Arrow Brands, Ine. 
This is obvious. However, as we construe his decision, 
the finding was not relied on by the examiner to support his 
conclusion as to a violation of Section 7. The examiner 
also found that a significant part of the growth of the 
respondent, or its predecessor, has been the result of 
mergers with competitors in fabricating lines. Here again 
he did not rely on this finding to support his conclusion 
of a Section 7 violation. 
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Our consideration will be limited to competitive effects 
in the level of distribution in which Arrow Brands, Inc., 
and its competitors in the production and sale of florist 
foil were engaged. There were about eight companies en- 
gaded in this line of enterprise. A number of these have 
been named above. Prior to the acquisition, all were of a 
roughly equivalent competitive status, if looked at on a 
broad scale. In other words, no company was very big 
and all were relatively small. Some had advantages not 
shared by all, but they each had about the same competitive 
capabilities. Also they were active and aggressive com- 
petitors. Prices were lower than those which prevailed in 
the aluminum foil market as a whole. Success depended 
on competitive prices, personal relationships, creative de- 
signing, the providing of services, and other things. 


After the acquisition, the balance of power in this small, 
competitive arena shifted dramatically to Arrow Brands, 
Ine. Some of the competing converters were practically 
forced out of the field; others have operated at substantial 
losses in their sales of florist foil. Comparing the years 
1955 and 1957, Highland’s sales of florist foil dropped 14.8 
percent; Raisin’s, 40.3 percent; Catty’s, 32 percent; West- 
ern Foil’s, 26.5 percent. Jacobson, for the same period 
showed a gain in sales of 6.5 percent, but it operated in the 
red. In contrast, Arrow’s volume of sales increased 18.9 
percent over the same period. 


We believe that the shift in market position toward 
Arrow, suggested by the above figures, and the general 
chaotie conditions which developed in this field were due 
in considerable part to the merger. 


During 1957, some of the several competitors in the 
florist foil business began reducing prices. Effective Octo- 
ber 1, 1957, Arrow drastically reduced its price on florist 
foil across the board to new lows. Its price for plain 
colored foil went to 70 cents per roll. This low price was 
evidently below Arrow’s cost of production. At one point, 


61 


Mr. Roth of Arrow testified that his prices were then 
“slightly above cost”, but his other testimony and other 
evidence indicates that Arrow was selling at a loss. Arrow, 
previously, had shown an operating profit for each fiscal 
year from the time of its incorporation. 


The below cost prices were maintained by Arrow from 
October 1957 to mid-1958. The contrast between the pre- 
acquisition and the post-acquisition practices is manifest. 
Arrow could not have maintained its price at such a low 
for so long a period of time strictly on its own. In addi- 
tion, it is extremely unlikely that Arrow on its own could 
have built a new plant valued at $500,000 or more, which it 
was able to do after the merger with financing from the 
respondent. That it could do these things after the ac- 
quisition illustrates something that is the real core of this 
case—Arrow (now a subsidiary of respondent) became, as 
a result of the merger, a dominating factor in this small 
but important industry. Any compensating advantages 
which competitors might have had were entirely lost in the 
face of this overwhelming competitive force. 


Even if Arrow had not been selling below cost, it was 
selling at prices so near cost and so low that it virtually 
ran some of its competitors out of business. Witness 
Hyman Jacobson, of H. Jacobson & Company, testified that 
his business suffered a loss of about 5 or 6 percent of in- 
vested capital for the calendar year 1957 and that “it is 
just a question of not being able to remain in that busi- 
ness.” Witness Irvin Weedes, of Highland, testified that 
the effect of the acquisition on his business was “that it 
has eliminated the possibility of our making a profit on 
florist foil; that it will over a period of time put us out of 
business.” Witness Raisin, of John T. Raisin Corpora- 
tion, testified that “* * * our sales on florist foil in 1958 are 
practically nil, since this price reduction announced by 
Reynolds in the fall of last year. We have lost our prin- 
cipal accounts. We haven’t been able to meet that price. 


e@ @)) 
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Another witness, Morris H. Levine, of the M. H. Levine 
Corporation, asserted in his testimony that “* * * our 
business dropped down, number one. I was originally the 
sole distributor for Reynolds Metals and we did a business 
into hundreds and thousands of dollars. Today our busi- 
ness of foil is down to nil.” Witness Farrell, of H. D. 
Catty Corporation, testified that his company’s sales had 
“fallen off” and that at the time he was selling “[vlery 
little” florist foil to wholesale florists. 


Finally, witness Stillman, of Western Foil, testified that 
he had lost most of his sales to florists because “* * * we 
can not meet a competitive price. The price that is pre- 
vailing in the industry now is one that would be below our 
cost.” 


Respondent contends that the price reductions in 1957 
were not originated by Arrow and that Arrow was meeting 
the low prices on imported aluminum foil. Whether or not 
Arrow was actually the first to reduce prices is not too 
important. The significance in the situation is that Arrow 
could lower its prices and maintain them at low levels for 
an extended period, which it could not have done before 
the merger. The acquisition gave it market power which 
was so dramatically demonstrated. The foreign competi- 
tion had existed before the acquisition and the natural ad- 
vantages of domestic producers had theretofore permitted 
them to reach an accommodation with it. In addition, 
while there was also foreign competition in other aluminum 
foil fields, prices were reduced only on florist foil. In any 
event, we do not need to be particularly concerned with 
the justification Arrow may have had for reducing its 
prices below the cost of production. It is enough that the 
reductions show the exercise of a market power which 
Arrow achieved as a direct result of the acquisition. 


In this connection, respondent takes the position that the 
hearing examiner used a per se approach and that he found 
a violation simply because Arrow had been acquired by a 
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large corporation. This is not so. The evidence, as here- 
tofore discussed, supports a finding that the effect of the 
acquisition was to actually, seriously and substantially 
lesson competition in the relevant line of commerce. The 
statute prohibits mergers even when there is only the 
probability of a substantial lessening of competition or a 
tendency toward monopoly. Here, competition has been 
actually lessened as a result of the acquisition. All the 
more then is a finding of competitive injury justified. This, 
of course, also disposes of respondent’s further claim that 
there has been a shifting of the burden of proof. 


Respondent has raised other questions which will be 
briefly considered. It objects to the examiner’s findings on 
administered prices. On this, we regret the finding because 
at best it constitutes only a vague generality. 


We give no credence to respondent’s further claim that 
the proceeding involves the labor of a human being. It 
actually concerns the acquisition of one corporation by 
another. 


Another matter raised in the appeal relates to the so- 
called clearance letter dated October 7, 1957. Respondent 
contends that the complaint should be dismissed because 
there allegedly was no evidence or subsequent development 
warranting a change in the Commission’s position from 
that stated in such letter. Some of the developments con- 
nected with the price reductions of 1957 occurred after the 
Commission’s letter dated in October of that year. This 
clearly was adequate to justify a change in position. Aside 
from this, the clearance letter on its face is no more than 
a tentative closing of the file. It does not purport to be 
a final disposition. Moreover, respondent has not claimed 
nor does it appear that it was prejudiced or damaged as a 
result of the closing letter itself. 


Respondent also objects to the manner in which the ex- 
aminer ruled on its proposed findings, claiming that his 
holding does not unmistakably inform it of the action taken 
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on such findings. Respondent claims, in effect, that he 
failed to follow the requirements of § 3.19 of the Commis- 
sion’s Rules of Practice. The relevant portion states that 
the record shall show the hearing examiner’s ruling on 
each proposed finding and conclusions, except when his 
order disposing of the proceeding otherwise unmistakably 
informs the parties of the action taken by him thereon. The 
examiner states in his decision that he has considered care- 
fully the proposed findings and conclusions submitted by 
both parties and that those not specifically found were re- 
fused. This statement considered along with the ex- 
aminer’s findings and conclusions leave no doubt as to his 
action in the matter. We believe that § 3.19 has been fully 
complied with. 


All exceptions to the initial decision taken by the re- 
spondent other than those hertofore disposed of are re- 
jected. We agree with the initial decision in substance, 
but as noted above, we cannot accept certain specific state- 
ments and others, though relevant, are unnecessary. Such 
will be excised. In the findings of fact we will strike find- 
ings 6, 59, 71 and the words “and so it is” in the first 
sentence in finding 54 for reasons appearing from our dis- 
cussion of the issues, and the first sentence of finding 53 
because of its uncertain meaning. We will strike the last 
sentence in finding 70 and also paragraph 8 of the conclu- 
sions because of the uncertain significance of the references 
to “quantitative substantially” and because such do not 
appear to be necessary for the ultimate holding. Finally, 
we will strike paragraph 9 of the conclusions because it is 
unnecessary. A question of end use interchangeability of 
the kind before the court in the so-called Cellophane case, 
United States v. E. I. du Pont de Nemours & Co., 351 U.S. 
377 (1956), is not involved in the proceeding. 


The order will be modified to provide that the divestiture 
be made in such a way as to reestablish Arrow Brands, 
Ine., as a competitive entity in substantially the form it 
existed immediately prior to the acquisition. It will also 
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be modified to prevent sale of the properties to respond- 
en’s agents or representatives, and to provide for a plan of 
compliance to be submitted to the Commission. 


Respondent’s appeal is granted to the extent heretofore 
indicated and in all other respects denied. It is directed 
that an appropriate order issue with this opinion modify- 
ing the initial decision in conformity with the views herein 
expressed and adopting it, as modified as the decison of 
the Commission. 


January 21, 1960 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


CoMMISSIONERS : 
Earl W. Kintner, Chairman 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
Edward T. Taft 


Docket No. 7009 


In the Matter of 
Reywoips Metats Company, a corporation. 


Final Order 


This matter having come on to be heard upon the appeal 
of the respondent from the hearing examiner’s initial de- 
cision and upon the briefs and oral argument of counsel in 
support thereof and in opposition thereto; and 


The Commission having rendered its decision granting 
the appeal in part and denying it in part, and having di- 
rected that the initial decision be modified in accordance 
with the views expressed in the Commission’s opinion and 
that the initial decision be adopted, as so modified, as the 
decision of the Commission: 
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Ir Is Orprrep that the initial decision be, and it hereby 
is, modified by striking therefrom the following: (a) the 
findings of fact numbered 6, 59 and 71, in their entirety; 
(b) the first sentence of the finding of fact numbered 53; 
(¢) the portion of the first sentence of the finding of fact 
numbered 54 which reads”; and it is”; (d) the last 
sentence in the finding of fact numbered 70; and (e) the 
paragraphs numbered 8 and 9 in the conclusions of law, 
in their entirety. 


Ir Is Forruer Orperep that the order contained in the 
initial decision be, and it hereby is, modified to read as 
follows: 


Ir Is Onperep that respondent, Reynolds Metals 
Company, a corporation, and its officers, directors, 
agents, representatives, and employees, shall, within 
six months of the date of service of this order upon 
it, unless such time is extended by further order of 
the Commission, divest itself absolutely, in good faith, 
of all its right, title, and interest in and to all stock, 
assets, patents, trade marks, trade names, contracts, 
business and good will, and all other properties, rights 
and privileges acquired by Reynolds Metals Company 
as a result of the acquisition by the Reynolds Metals 
Company of the capital stock of Arrow Brands, Inc., 
together with the new plant built after the acquisition 
for Arrow Brands, Inec., and so much of any other 
assets and properties put into the business of Arrow 
Brands, Inc., since the acquisition as may be necessary 
to restore it to at least the same relative, competitive 
standing it formerly had in the florist foil industry at 
or around the time of the acquisition. 


Ir Is Furrer Orperep that in such divestment no 
property above mentioned to be divested shall be sold 
or transferred, directly or indirectly, to anyone who 
at the time of the divestiture is a stockholder, officer, 
director, employee, or agent of, or otherwise directly 
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or indirectly connected with or under the control or 
influence of, respondent or any of respondent’s subsid- 
iaries or affiliated companies. 


Ir Is FurrHer Orperep that respondent Reynolds Metals 
Company shall, within sixty (60) days from the date of 
service upon it of this order, submit in writing, for the 
consideration and approval of the Federal Trade Commis- 
sion, its plan for compliance with this order, including the 
date within which compliance can be effected. 


Ir Is FurruHer Orverep that the hearing examiner’s ini- 
tial decision, as modified, be, and it hereby is, adopted as 
the decision of the Commission. 


By the Commission, 


(SEAL) Rosert M. Parrisa 
Robert M. Parrish, 
Secretary. 


Issuep: January 21, 1960 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 7009 


In the Matter of 
Reynotps Merats Company, a corporation. 


Petition of Respondent to Reopen Cause for New and Addi- 
tional Evidence or Alternatively for a Rehearing and 
for Modification of Order of January 21, 1960 


I 
Petition To Reoren Cause FoR 
New anp Apprtionat Evipence 


Respondent, Reynolds Metals Company, petitions the 
Commission to reopen this cause and to permit the intro- 
duction on its behalf of new and additional evidence, as 
hereinafter set forth: 
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1. Kaiser Aluminum & Chemical Sales, Inc., an incorpo- 
rated sales division of Kaiser Aluminum & Chemical Cor- 
poration, a major integrated producer of aluminum, began 
in the year 1960 to convert (through the parent company) 
aluminum foil and to sell it to wholesale florist supply 
houses throughout the United States. Kaiser has inserted 
double-page advertisements in at least two nationally cir- 
culated trade publications, i.e., Telegraph Delivery Spirit 
and Florists’ Telegraph Delivery News, January and Feb- 
ruary 1960 issues, advertising “New Kaiser Florist Foil,” 
said to be immediately available in 20 glittering rainbow 
colors, 4 unusual embossed patterns or plain, 50-foot rolls, 
20 inches wide. Kaiser is actively and intensively en- 
gaged in the conversion of aluminum foil, plain, colored and 
embossed, and sale thereof to wholesale florist supply com- 
panies throughout the United States, backed by national 
advertising and a national sales organization including a 
substantial number of salesmen with numerous sample 
books nationally disseminated. Kaiser has solicited sales- 
men of Arrow Brands to become employed by it as sales- 
men for foil to wholesale florist supply houses, and has 
been successful in engaging one of them. 


2. Subsequent to the close of the hearings on October 30, 
1958 and during the year 1959 Archer Aluminum, a division 
of R. J. Reynolds Tobacco Company, Winston-Salem, 
North Carolina, intensified and extended its covering and 
sales of plain, colored and embossed aluminum foil to 
wholesale florist supply houses throughout the United 
States. It gives unusually liberal credit terms. In addi- 
tion, Archer Aluminum sells such foil through the numer- 
ous tobacco salesmen of R. J. Reynolds Tobacco Company. 
Archer Aluminum has taken away a sizeable number of 
wholesale florist supply house customers for aluminum foil 
in a substantial amount from the suppliers, thereof, includ- 
ing Arrow Brands. 


3. The fact that Kaiser began the sale of “florist foil” 
in the year 1960 and the fact that Archer, after the close 
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of the hearings on October 30, 1958, intensified and ex- 
tended its converting and sales of “florist foil” establish, 
contrary to the conclusion of the Commission, that the 
acquisition has not lessened and could not lessen competi- 
tion, and has not tended and could not tend to create a 
monopoly. 


4. Since Kaiser and Archer have competitive strength 
comparable to respondent, it may not be said that possible 
lessening of competition as a result of the acquisition could 
be laid at the door of respondent. 


5. Contrary to the belief of the Commission, competition 
will be increased, not decreased, because respondent, in the 
sale of “florist foil,” has competitive strength comparable 
to Kaiser and Archer. 


6. Since the testimony was closed in this case, Brueder 
Teich, an Austrian company, has substantially increased 
its sales of plain, colored and embossed aluminum foil to 
wholesale florist houses throughout the United States. It 


has increased the number of its patterns and its prices 
are substantially less than those of domestic competitors, 
as more particularly set forth in the annexed affidavit and 
exhibits made a part hereof. Its sales efforts extend 
throughout the United States and it has been successful in 
obtaining a large number of customers for aluminum foil 
for use by florist formerly served by domestic competitors. 


7. The prices of foreign aluminum foil from Austria 
were considered to be so low that the Customs Bureau of 
the Treasury Department took action under the Anti- 
Dumping Act on or about December 10, 1959, as a result of 
complaints relating to “aluminum florist foil” and of a pre- 
liminary investigation made by it. The Customs Bureau 
instructed its field officers “to withhold appraisement of 
entries of aluminum foil from Austria” because it appeared 
that information before the Customs Bureau “indicates 
that there is reasonable ground to suspect” that such foil 
“ig being, or is likely to be, sold to the United States at less 
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than fair value.” Nothwithstanding the low prices of the 
aluminum “florist foil” from Austria, the Bureau of Cus- 
toms under date of February 16, 1960, found no violation 
of the Anti-Dumping Act because the prices at which its 
foil was sold in the United States, while lower than the 
prices of the domestic converters, was not lower than 
Brueder Teich’s prices in Canada (there being no sales in 
the Austrian market with which to make a comparison). 
The Customs Bureau did find there had been sales at less 
than fair value to the west coast, which were not elimi- 
nated until January 22, 1960. At the request of The Alum- 
inum Association, the Customs Bureau is withholding its 
final order in the matter, pending the furnishing of addi- 
tional evidence. 


8. Subsequent to October 30, 1958, the importations of 
plain, colored and embossed aluminum foil sold in the 
United States to wholesale florist supply houses or to 
retail florists, or both, have increased substantially with 


resultant loss of customers by domestic competitors, includ- 
ing Arrow Brands. 


9. Contrary to the belief of the Commission, at best de- 
rived from the record as of June 11, 1958, when the case 
for the Commission was closed, the following companies 
continue in business and have not been injured in their 
businesses by respondent or by Arrow Brands, and there 
is no reasonable likelihood that their businesses will be 
adversely affected by the acquisition of the stock of Arrow 
Brands, Inc. by respondent: 


H. Jacobson & Company, Worcestor, Massachusetts; 

Highland Supply Corporation, Highland, Ilinois; 

John T. Raisin Corporation, San Francisco, 
California; 

Western Foil Converters, Berkeley, California; 

H. D. Catty Corporation, Huntley, Illinois; 

Morris H. Levine Corporation, New York and 

Lion Ribbon Company, New York City. 
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10. There are importers of converted aluminum foil who 
continue to sell such foil to wholesale florist supply houses 
in the United States and in substantial amounts, which 
have increased since October 30, 1958, and have adversely 
affected the sales of Arrow Brands. 


11. C. C. Pollworth Company, Milwaukee, Wisconsin; 
Floral Supply Syndicate, Los Angeles, California; Sidney 
Adler Company, San Francisco, California; Pacific Ribbon 
Mills, Los Angeles, California; Rice-Bayersdorfer, Phila- 
delphia, Pennsylvania, and others are continuing to pur- 
chase imported aluminum foil and are selling it to the 
retail florists and constitute part of the competition faced 
by Arrow Brands and other domestic converters in the 
sales of aluminum foil to wholesale florist supply houses in 
the United States. 


12. Contrary to the predictions of the Examiner and of 
the Commission, the sales of Arrow Brands of aluminum 
foil to wholesale florist supply houses in the United States 
during the year 1959 were substantially less than they 
were during the years 1956 and 1957. Arrow Brands has 
lost sales to domestic competitors and to foreign competi- 
tors in an aggregate substantial amount. Its activities 
have not substantially lessened competition and there is 
no reasonable likelihood that as a result of the acquisition 
respondent will substantially lessen competition in the con- 
version and sale of aluminum foil to wholesale florist sup- 
ply houses or to the florist trade itself; on the contrary, 
Arrow Brands’ sales have lessened in volume and those of 
its competitors have increased. The competition in the 
conversion and sale of aluminum foil for use by florists is 
more vigorous and stronger now than at the time of acqui- 
sition, August 31, 1956. 

13. Subsequent to the close of the hearings in this case on 
October 30, 1958, respondent has introduced and is market- 
ing in substantial quantities household wrap in colors com- 
parable to those of foil ordinarily used by retail florists. 
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In the light of the tolerance of 10% in gauge in the com- 
mercial rolling of aluminum foil, such foil is comparable 
to similarly colored foil generally used by retail florists. 
The introduction, sale and use of such foil, together with 
the so-called “quilted” household foil produced by Kaiser 
Aluminum & Chemical Corporation (which the record 
shows is an “embossed” foil) establish that colored and 
embossed foil, comparable to that used generally by retail 
florists, is available on the market for uses other than by 
retail florists. 


In view of the foregoing, respondent requests that the 
order and opinion of the Commission herein be vacated; 
and that the cause be reopened for the reception of new 
and additional evidence on behalf of the respondent, all 
more particularly set forth in the annexed affidavit and 
attached exhibits which are made a part hereof. 


Ir 


Petirion For REHEARING AND REARGUMENT 


Alternatively, respondent petitions the Commission for 
a rehearing and for reargument of the cause, on the follow- 
ing grounds: 


1. The Commission determined line of commerce by fail- 
ing to consider the record as a whole, including the reason- 
able inference therefrom, contrary to Section 1(¢) and (d) 
of the Administrative Procedure Act, 5 U.S.C.A. 1006, and 
also contrary to the test laid down by the Supreme Court 
in the case of United States v. E. I. du Pont de Nemours, 
333 U.S. 586. 


2. The Commission failed to consider the record as a 
whole with respect to the physical characteristics and uses 
of aluminum foil, including foil used by florists. 


3. The Commission by the use of a number of elliptical 
meanings attributed to “production” and also to “florist 
trade” has shifted the competitive level at which the 


proscribed anti-competitive effect was found to have re- 
sulted from the acquisition, from that set forth in the com- 
plaint. 


4, The Commission failed to consider the unchallenged 
evidence that respondent has converted and sold aluminum 
foil for all uses and users; could at any time convert and 
sell foil to wholesale florist supply houses or to the florist 
trade itself, and the acquisition was and is de minimis 
to any such endeavors and accomplishments by Reynolds 
Metals Company; and as a corollary thereof, the Commis- 
sion erroneously viewed the case as though Arrow Brands, 
Ine. had acquired the stock of Reynolds Metals Company. 


5. Contrary to the record as a whole, the Commission 
overlooked the competition and competitors “in the level of 
distribution in which Arrow Brands, Ine. and its com- 
petitors in the production and sale of florist foil were 
engaged.” 


6. Contrary to the record as a whole, the Commission 
asserted and drew inferences without legal or factual foun- 
dation that the sale of competitors of Arrow Brands were 
adversely affected by the acquisition and that some of such 
competitors “were practically forced out of the field” as a 
result thereof; and as a corollary thereof, the Commission 
has in reality erroneously approved shifting the burden of 
proofs to respondent to show the contrary. 


7. The Commission ignored the effect of foreign im- 
portations of aluminum foil, established by the record, on 
sales and profits of Arrow Brands and its competitors. 


8. Contrary to the purview and scope of Section 7 of 
the Clayton Act, as amended, the Commission has errone- 
ously equated alleged injury to competitors to reasonable 
likelihood of substantially lessening competition. 


9. The Commission has in reality held, without authority 
under the provisions of Section 7 of the Clayton Act, as 
amended, that when a company said to be large in size 
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makes a vertical acquisition of a small company and the 
latter’s competitors are asserted to be small businessmen 
there is necessarily a violation of such Section; and the 
Commission has by its decision herein inaugurated a per se 
concept in such regard, without statutory warrant. 


10. Contrary to the record as a whole, the Commission 
has erroneously held that the acquisition by Reynolds 
Metals Company of the stock of Arrow Brands, Inc. may 
have the effect of substantially lessening competition in 
the “production and sale of decorative aluminum foil to 
the florist trade.” 


11. Contrary to the apparent belief of the Commission, 
respondent did not build a new plant at Torrance, Cali- 
fornia for Arrow Brands. Originally it was intended by 
respondent to have Mr. Roth develop the gift wrap pro- 
gram which respondent contemplated expanding. For busi- 
ness reasons it was later decided that such program should 
be developed and expanded by Reynolds Metals Company. 
The original and primary purpose for the construction and 
equipping of the Torrance Plant was for the conversion 
and distribution of aluminum foil gift wrap. The potential 
in the sales of gift wrap fully warranted the Torrance 
Plant whereas it would have been preposterous from a 
business standpoint to build such plant for conversion of 
foil to be sold to wholesale florist supply houses, having a 
“market” nationally of only $2,000,000. 


12. Advertising has not resulted in increase of Arrow 
Brands’ sales. Competitors of Arrow Brands are advertis- 
ing to a greater degree than Arrow Brands in its sales of 
aluminum foil to wholesale florist supply houses. 


Tir 


Perrrion To Moprry Orper or January 21, 1960 


Alternatively, respondent, Reynolds Metals Company 
petitions the Commission to modify or alter its order 
entered herein, by deleting from the first paragraph of the 
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operative provisions of the order that portion relating 
to “the new plant built after the acquisition for Arrow 
Brands, Ine.” and also by deleting from such paragraph 
“so much of any other assets and properties put into the 
business of Arrow Brands, Inc. since the acquisition,” inas- 
much as such other assets and properties, including the 
equipment and furnishings of the plant at Torrance, Cali- 
fornia, were purchased for use and used for other than the 
conversion of aluminum foil to be sold by Arrow Brands to 
wholesale florist supply houses for use by florists, upon 
the following grounds: 


1. The aforesaid provisions of the order transcend the 
constitutional and statutory power of the Commission. 


2. As applied to such plant and equipment at Torrance, 
California, respondent is being deprived of its property 
without due process of law, in contravention of the Fifth 
Amendment to the Constitution of the United States. 


3. The foregoing property was not obtained by respond- 


ent by the acquisition. It is separable and segregable 
from the equipment of Arrow Brands used in the conver- 
sion of foil sold to wholesale florist supply houses. 


4, The plant at Torrance, California is substantially and 
essentially a plant for the manufacture of gift wrap—a 
product not within the line of commerce as held by the 
Commission. During 1959 approximately 98% of the foil 
sold by Arrow Brands was processed on equipment in 
that plant not used for the manufacture of gift wrap. 


5. As stated, it was originally intended by respondent 
to have Mr. Roth develop under Arrow Brands the gift 
wrap program which respondent contemplated expanding, 
and for business reasons it was later decided that such 
program should be developed and expanded by Reynolds 
Metals Company. Many years before 1956, Reynolds 
Metals Company had instituted a program for the con- 
version and distribution of aluminum foil gift wrap. Due 
to the exigencies existing between 1939 and 1956, the Com- 


pany was not able to make satisfactory progress with 
gift wrap. With the removal of some of such exigencies, 
Reynolds embarked upon a program of expanding its gift 
wrap sales. 


6. The presence of the aforesaid provisions in the order 
has caused widespread statements and rumors that re- 
spondent will discontinue the processing and sale of gift 
wrap as a result of the necessity of disposing of the 
plant, purchased, designed and used for the processing of 
gift wrap. Such statements and rumors have affected 
adversely respondent’s sales and its gift wrap program 
generally is being seriously damaged and impeded as a 
result of such provisions. 


7. By virtue of the letter of clearance of this Commis- 
sion, dated the 7th day of October, 1957, respondent has 
been prejudiced and will be prejudiced by the inclusion 
of the aforesaid divestiture provisions in the order of the 
Commission of January 21, 1960, all as more particularly 
set forth in annexed affidavits made a part hereof. 


Exus, Hovcuton & Ex.is 


By: 
Woopson P. Hovcuton 
Kant K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorneys for Respondent 
Dated: March 10, 1960 


Gustav B. Marcrar 
W. Tosrn Lennon 


Joun H. Gates 
Reynolds Metals Building 
Richmond 18, Virginia 


Of Counsel for Respondent 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 7009 


In the Matter of 
Reynotps Merats Company, a corporation 


Affidavit of Kahl K. Spriggs in Support of Petition to Re- 
open Cause for New and Additional Evidence and for 
Modification of Order January 21, 1960 


District or CoLumBis, ss: 


Kahl K. Spriggs, being first duly sworn, deposes and 
says that he is a member of the firm of Ellis, Houghton 
& Ellis, attorneys of record for the respondent in this 
cause; that he makes this affidavit in support of the petition 
by respondent, Reynolds Metals Company, to reopen the 
above-entitled cause for introduction of newly discovered 
additional evidence, hereby tendering and offering to prove 
on behalf of.respondent the following newly discovered 
and additional facts and circumstances: 


1, Kaiser Aluminum & Chemical Sales, Inc., an incorpo- 
rated sales division of Kaiser Aluminum & Chemical Cor- 
poration, a major integrated producer of aluminum, roller 
and converter of foil through end products, began in the 
year 1960 to convert (through the parent company) alumi- 
num “florist foil” and to sell it to wholesale florist supply 
houses throughout the United States. Kaiser made careful 
preparation for the conversion and sale of aluminum foil 
to wholesale florist supply houses, including a broad survey 
and interviews with representatives of wholesale supply 
houses and sales representatives of Arrow Brands, Ine. 
and others. It circulated literature to the various whole- 
sale florist supply houses, in advance of actual sales, in- 
forming them of the future availability of Kaiser foil for 
their use. Copy of such advance solicitation is attached 
hereto and made a part hereof, marked Exhibit A. 


78 


2. Kaiser prepared and distributed sample books on 
which the cover shows the trademark of Kaiser Aluminum, 
with the words on the cover, “florist foil,” “designs and 
colors,” and the name “Kaiser. Aluminum & Chemical 
Sales, Inc., Oakland 12, California.” There were contained 
in such sample book some 20 or more different samples 
of plain, colored and embossed aluminum foil for use by 
florists. Such sample book, which has been generally dis- 
tributed to the wholesale florist supply houses throughout 
the United States, is annexed hereto and made a part here- 
of, Marked Exhibit B. 


3. Kaiser has issued a “florist supply price list—pure 
aluminum florist foil,” which has been generally distrib- 
uted to the wholesale florist supply houses throughout the 
United States, copy of which is annexed hereto and made 
a part hereof, marked Exhibit C. 


4. Kaiser has advertised in the Florists’ Telegraph De- 
livery News, a trade publication circulated among the 


wholesale florist supply houses and retail florists through- 
out the United States, in the January and February 1960 
issues, copy of which is annexed hereto and made a part 
hereof, marked Exhibit D. Kaiser placed the same adver- 
tisement in the January and February 1960 issues of the 
Telegraph Delivery Spirit, a trade publication circulated 
among the wholesale florist supply houses and the retail 
florists throughout the United States. 


5. Kaiser, through a representative designated as Prod- 
uct Manager, Florist Foil, has set up a sales organization 
with representatives in various regions throughout the 
United States for the purpose of covering and with the 
ability to cover all the wholesale florist supply houses 
with their solicitations and sales of aluminum foil for 
use by florists, in an extensive and intensive effort to 
obtain a substantial share of such business. 


6. Kaiser, as a well-financed, integrated producer of 
aluminum and aluminum products and a converter of foil 
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for all its uses, including use by florists, has competitive 
strength as well as market power comparable to that of 
respondent. The prices of Kaiser are competitively similar 
to those of Arrow Brands, Inc. 


7. Archer Aluminum, a division of R. J. Reynolds Tobac- 
co Company, subsequent to the close of the hearings in the 
above-entitled cause on October 30, 1958 and particularly 
during the year 1959, pointed sales of converted aluminum 
foil to wholesale florist supply houses throughout the 
United States and met with overwhelming success in such 
endeavors. Archer Aluminum has designed elaborate 
sample books containing numerous colors and patterns of 
colored and embossed aluminum foil for use by florists. 
Such sample books have been and are being supplied to 
florist supply houses throughout the United States. The 
color line being offered is among the finest and the foil 
has additional qualities of special roll label, packaging, and 
sample swatches for either catalogue houses or other large 
wholesale florist supply houses. Archer is also prepared 
to offer large purchasers exclusive designs and is also 
prepared and able to duplicate any present design par- 
ticularly desired by any prospective customer. Its con- 
version facilities are among the best. Its geographical 
location in Winston-Salem, North Carolina, makes it espe- 
cially competitively advantaged distribution wise. All its 
shipments are prepaid and it offers a 614% quantity dis- 
count on 2,000 rolls and offers unusually liberal credit 
terms. It has no minimum order. Copies of Archer’s 
sample books and price list are annexed hereto and made 
a part hereof, marked as Exhibits E-17 and F 1-2, re- 
spectively. 


8. As a division of R. J. Reynolds Tobacco Company, 
Archer Aluminum is well financed and has ample facilities 
for the conversion and sale of aluminum foil, with a long 
record of stability and performance in the manufacturing 
and converting of foil, having started out in the foil 
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business during the early days of lead and tin foil. It has 
competitive strength as well as market power comparable 
to respondent and to Kaiser. 


9. Through the use of tobacco salesmen of R. J. Reynolds 
Tobacco Company, Archer Aluminum has an already exist- 
ing large force of salesmen marketing its “florist foil” 
throughout the United States. Arrow Brands has lost to 
Archer a sizable number of customers formerly purchasing 
in the aggregate a substantial amount of “florist foil.” 
Competitors of Arrow Brands have also lost to Archer 
Aluminum customers purchasing substantial amounts of 
“florist foil.” 


10. Since the close of the testimony in this case on 
October 30, 1958, Bruder Teich, an Austrian Company, 
has substantially increased its sales of plain, colored and 
embossed aluminum foil to wholesale florist supply houses 
throughout the United States. It has greatly increased the 
number of its patterns and colors and its prices are sub- 


stantially lower than those of domestic competitors. 


Brueder Teich has as its exclusive agent in the United 
States, E. de Vries Company, Inc., Chrysler Building, New 
York City, which also has a European office at 480 Princen- 
gracht, Amsterdam, The Netherlands. Brueder Teich is 
integrated from aluminum sheet through the conversion 
of foil. There have come to respondent’s attention and to 
the attention of this deponent some six separate sample 
books for “florist foil” issued and distributed throughout 
the United States by the de Vries Company as exclusive 
agent. The patterns are widely diversified and the colors 
and shades are numerous and appealing, and substantially 
improved over those in 1958. There are approximately 30 
different colors or shades of colors in every one of the 
six sample books above mentioned, thus affording the 
buyer approximately 180 color and pattern choices. In 
addition, Brueder Teich is offering for sale in the United 
States custom and standard foils, plain, lacquered, em- 
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bossed, printed, and laminated in a wide variety of pat- 
terns and colors. The sales efforts of Brueder Teich 
extend throughout the United States and they have been 
successful in obtaining a sizable number of customers 
for substantial amounts of “florist foil” formerly served 
by domestic competitors, including Arrow Brands, Inc. 


The specifications of the aluminum “florist foil” and the 
prices of Brueder Teich are as follows: 


Atuminvum Fon, soft, highly burnished, gauge 0.00065”. 
Foil to be supplied in rolls 20” in width 50 ft. in length. 
Foil to be wound on carboard cones with an inner 
diameter of 1”, 1-5/16”, or 1-5/8”. Each roll to be 
completely overwrapped with cellophane with special 
“zip” tape opening. Its stock “neutral” label or a 
label to purchaser’s design (one color on-white paper 
stock or aluminum foil label stock). 


2,900 rolls 5,000 rolls 
Plain Silver 52¢ 
Plain Colors 62¢ 
Embossed Silver 62¢ 
Embossed Colors 72¢ 
Splatter (Booklet 137) 72¢ 
Two-Tone Embossed 82¢ 
Tri-Tone 92¢ 


The above prices are ex-dock N.Y. including duty 
and Customs clearances. The only additional cost is 
the freight from the pier to the factory. 


The comparable domestic prices are: 
Plain Silver 65¢ 
Plain Colors 75¢ 
Embossed Silver 75¢ 
Embossed Colors 85¢ 
Two-Toned Embossed $1.25° 
Tri-Tone $1.45 


* Closed out by Arrow Brands because Austrian price too low. 
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While the minimum order of Brueder Teich consists of 
2500 rolls, nevertheless, such minimum order is only in 
the aggregate and the customer can break it down by selec- 
tion of different patterns and colors in 100-roll quantities. 
Other terms as specified in RX 6A-C and RX 7A-C remain 
in effect. On the West Coast, it appears Brueder Teich 
allows 30 days’ credit. Copies of Brueder Teich sample 
books are annexed hereto and made a part hereof, marked 
Exhibits G 1-6. Brueder Teich also is selling converted 
aluminum foil in the United States for other uses. 


11. The prices of foreign aluminum foil from Austria 
were considered to be so low that the Customs Bureau 
of the Treasury Department took action under the Anti- 
Dumping Act on or about December 10, 1959, as a result 
of complaints relating to “aluminum florist foil” and of 
a preliminary investigation made by it. The Customs 
Bureau instructed its field officers “to withold appraise- 
ment of entries of aluminum foil from Austria” because 
it appeared that information before the Customs Bureau 
“indicates that there is reasonable ground to suspect” that 
such foil “is being, or is likely to be, sold to the United 
States at less than fair value.” Notwithstanding the low 
prices of the aluminum “florist foil” from Austria, the 
Bureau of Customs under date of February 16, 1960 found 
no violation of the Anti-Dumping Act because the prices 
at which its foil was sold in the United States, while lower 
than the prices of the domestic converters, was not lower 
than Brueder Teich’s prices in Canada (there being no 
sales in the Austrian market with which to make a com- 
parison). The Customs Bureau did find there had been 
sales at less than fair value to the west coast, which were 
not eliminated until January 22, 1960. At the request of 
The Aluminum Association, the Customs Bureau is with- 
holding its final order in the matter, pending the furnish- 
ing of additional evidence. 


12. The dire consequences believed by the Commission 
to have resulted from the acquisition, based in large meas- 
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ure on the unsubstantiated complaints of competitors of 
Arrow Brands in their testimony prior to June 11, 1958, 
nearly two years ago, have not eventuated. 


a. H. Jacobson & Company, Worcester, Massachu- 
setts; Highland Supply Corporation, Highland, Illi- 
nois; John T. Raisin Corporation, San Francisco, Cal- 
ifornia; and Western Foil Converters, Berkeley, Cal- 
ifornia, continues in business. 


b. As foreshadowed by witness Paul Dillman (R. 
1396), Vice President, H. D. Catty Corporation, 
Huntley, Illinois, continues in business. 


ec. Notwithstanding intimations to the contrary, 
Morris H. Levine Company, New York City, continues 
the business of selling “florist foil.” 


d. Lion Ribbon Company, New York City, continues 
in the business in which it has been engaged for about 
50 years, including the sale of “florist foil” for over 
20 years. 


e. There are importers of aluminum “florist foil” 
who are selling such foil to wholesale florist supply 
houses and to retail florists in the United States and 
such sales have increased since October 30, 1958. 


f. C. C. Pollworth Company, Milwaukee, Wisconsin ; 
Floral Supply Syndicate, Los Angeles, California; 
Sidney Adler Company, San Francisco, California; 
Pacific Ribbon Mills, Los Angeles, California; Rice- 
Bayersdorfer, Philadelphia, Pennsylvania, and others 
are purchasing imported aluminum “florist foil” 
and selling it to the retail florist in the United 
States, and constitute part of the competition faced by 
Arrow Brands and other domestic converters in the 
sales of aluminum “florist foil” to wholesale florist 
supply houses in the United States. 
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13. During the year 1959, Arrow Brands’ sales of alumi- 
num foil to wholesale florist supply houses in the United 
States were substantially less than they were during the 
years 1956 and 1957. Arrow Brands has lost sales to 
domestic competitors and to foreign competitors in an 
aggregate substantial amount. Its activities have not sub- 
stantially lessened competition and there is no reasonable 
likelihood that as a result of the acquisition respondent 
will substantially lessen competition in the conversion and 
sale of aluminum foil to wholesale florist supply houses or 
to the florist trade itself. The competition in the conver- 
sion and sale of aluminum foil for use by florists is more 
vigorous and stronger now than at the time of acquisi- 
tion of the stock of Arrow Brands, Inc. on August 31, 1956. 


14. Subsequent to the close of the hearings in this case 
on October 30, 1958, respondent has introduced and is mar- 
keting in substantial quantities household wrap in colors 
comparable to those of foil ordinarily used by retail florists. 


In the light of the tolerance of 10% in guage in the com- 
mercial rolling of aluminum foil, such foil is comparable 
to similarly colored foil generally used by retail florists. 
The introduction, sale and use of such foil, together with 
the so-called “quilted” household foil produced by Kaiser 
Aluminum & Chemical Corporation (which the record 
shows is an “embossed” foil) establish that colored and 
embossed foil, comparable to that used generally by retail 
florists, is available on the market for uses other than by 
retail florists. 


With respect to the order of the Commission dated Janu- 
ary 21, 1960, and to respondent’s petition for modification 
thereof by deletion therefrom of the requirement for the 
divesting of the Torrance, California, plant, affiant tenders 
proof and offers to prove as follows: 


a. The plant at Torrance, California, is substantially and 
essentially a plant for the manufacture of gift wrap—a 
product not within the line of commerce as held by the 
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Commission. During 1959 approximately 98% of the foil 
sold by Arrow Brands was processed on equipment in that 
plant not used for the manufacture of gift wrap. 


b. While it was originally intended by respondent to 
have Mr. Roth develop under Arrow Brands the gift wrap 
program which respondent contemplated expanding, for 
business reasons it was later decided that such program 
should be developed and expanded by Reynolds Metals 
Company. Many years before 1956, Reynolds Metals Com- 
pany had instituted a program for the conversion and 
distribution of aluminum foil gift wrap. Due to the exigen- 
cies existing between 1939 and 1956, the Company was not 
able to make satisfactory progress with gift wrap. With 
the removal of some of such exigencies, Reynolds embarked 
upon a program of expanding its gift wrap sales. 


e. The presence of the aforesaid provisions in the order 
has caused widespread statements and rumors that re- 
spondent will discontinue the processing and sale of gift 
wrap as a result of the necessity of disposing of the plant, 
purchased, designed and used for the processing of gift 
wrap. Such statements and rumors have affected adversely 
respondent’s sales and its gift wrap program generally 
is being seriously damaged and impeded as a result of 
such provisions. 


d. The land on which the plant at Torrance, California, 
was built was not obtained by Reynolds Metals Company 
by the acquisition. Such land was not an asset of Arrow 
Brands, Inc. when the stock thereof was acquired by Reyn- 
olds Metals Company. 


e. The building erected after the acquisition with funds 
wholly supplied by Reynolds Metals Company was, of 
course, not an asset of Arrow Brands, Inc. when the stock 
thereof was acquired by Reynolds Metals Company in 1956. 


f. The machinery and equipment purchased in October 
1959 with funds wholly supplied by Reynolds Metals Com- 
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pany were likewise, of course, not assets of Arrow Brands, 
Ine. when the stock thereof was purchased by Reynolds 
Metals Company. 


g. The small amount of equipment owned by Arrow 
Brands at the time of the acquisition and thereafter placed 
in the Torrance, California, plant under a lease arrange- 
ment occupies but a slight portion of the Torrance plant 
and is readily distinguishable and segregable from the 
machinery and equipment referred to in the immediately 
preceding paragraph hereof. 


h. The office furniture, furnishings and fixtures in the 
Torrance plant were not assets of Arrow Brands, Inc. at 
the time of the acquisition by Reynolds Metals Company 
and were thereafter purchased from funds supplied by 
respondent. 


i. An option running to Reynolds Metals Company to 
purchase 3.386 acres of land adjacent to the Torrance 


plant, exercised by Reynolds of July 13, 1959, was not 
obtained from the acquisition. 


j. Accordingly, all the foregoing land, plant, machinery, 
equipment, office furniture, furnishings and fixtures were 
acquired after the acquisition by Reynolds Metals Com- 
pany of the stock of Arrow Brands, Inc., with the use of 
funds of respondent and belong to Reynolds Metals 
Company. 


k. If the order of the Commission in this cause dated 
January 21, 1960, is not modified by deleting therefrom the 
requirement that respondent divest itself of the Torrance 
plant, then Reynolds Metals Company has been seriously 
and substantially prejudiced by the clearance letter of the 
Commission dated October 7, 1957, because with the excep- 
tion of the land on which the Torrance plant stands (which 
itself was originally optioned by Reynolds Metals Company 
and funds for the purchase thereof were supplied by Reyn- 
olds Metals Company), all the above construction of the 
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building and purchase and installation of the machinery, 
equipment and furnishings occurred after the clearance 
letter of October 7, 1957 and in reliance thereon by Rey- 
nolds Metals Company. 

1. The equipment acquired as part of the assets of 
Arrow Brands, Inc. when the stock thereof was purchased 
may be readily and easily segregated from the equipment 
of respondent in the Torrance plant. 


/S/ Kanu K. Spriccs 
Kahl K. Spriggs 


Svusscrrpep and sworn to before me this 10th day of 
March, 1960. 
/S/ Exca Kate Hrers 
Notary Publie, D.C. 
(Seat) 


My Commission Expires January 31, 1964. 


Exursit A 
KAISER 
(TRADEMARK ) 
ALUMINUM 


Kaiser ALuminum & CHeEmicats Sates, Inc. 


1924 Broadway—Kaiser Building 
Oakland 12, California 


December 16, 1959 


Gentlemen: 

You are no doubt aware of Kaiser’s approaching entry 
into the market with a line of Florist Foil. Kaiser Fiorisr 
For, which will be available for sale as of January 1, 
1960, is a festive plant wrap that is as beautiful as it is 
practical. 
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The following Sales Agent has been selected to represent 
us in your area: 


He will be calling upon you shortly after January Ist, 
to introduce Kaiser Fiorisr For. 


Very truly yours, 


Kaiser Arumivum & Cuemicat Sates, Inc. 
/s/ Tom McNamara, Product Manager 
Florist Foil 


—E 


Exursrr C 


Kaiser ALuminum & Cuemicat Satzs, Inc. 
Kaiser Buiprxe, 1924 Broadway 
Oakland 12, California 


FLORIST SUPPLY PRICE LIST—PURE ALUMINUM 
FLORIST FOIL 


Holiday 


Roll Size Silver Colored 
20” x 50’ $16.25/case ($.65/roll) $18.75/case ($.75/roll) 


Spring Time, Elegant, Ripple, Ocean Fury 
20” x 50’ Silver Colored 
Roll Size $18.75/case ($.75/roll) $21.25/case $.85/roll 


TERMS AND ConpDITIONS 


General Terms of Sale: Prices quoted will be adjusted 
to conform to Kaiser Aluminum’s prices in effect at date 
of shipment, and all prices are subjected to change without 
notice. 


Acceptance: Orders can be accepted only at the Con- 
sumer Foil Products Office, Oakland, California, and they 
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do not become binding upon the Company unless and until 
they are accepted by the Sales Manager of Consumer Foil 
Products, or a duly authorized agent. 


Grouping for Quantity Price and Minimum Shipment: 
Items may be grouped to meet the 150 Ib. minimum pre- 
paid shipment. 


Terms: Buyer’s financial responsibility shall be net cash 
30 days from date of invoice, subject to Kaiser Aluminum’s 
Credit Department approval. 


Transportation: On orders of 150 pounds or more gross 
for shipment to one destination material will be sold f.o.b. 
the Buyer’s plant or at that place where the Buyer or its 
agent takes custody of the material; provided however 
that such point is within the Continental United States, 
excluding Alaska and Hawaii. If Buyer picks up in its 
own truck or in any truck under lease or contract to it, 
there will be no freight allowance for such pickup, whether 
it be at any Kaiser Aluminum facility or any intermediate 
point, including the team-truck serving the Buyer’s plant. 


If Buyer designates the route, method or agency of 
transportation to be used by Kaiser Aluminum, (only 
common carriers may be so designated) Buyer will be in- 
voiced for any transportation costs which exceed the trans- 
portation cost based upon the lowest carload or truckload 
rate, which ever is lower (regardless of the quantity 
shipped) from Kaiser Aluminum’s shipping point to the 
place Buyer takes custody of the shipment. Orders of less 
than 150 pounds gross are f.o.b. point of shipment with no 
freight allowed. 


Export shipments and shipments to Alaska and Hawaii 
are free alongside ship, and Kaiser Aluminum shall pay 
freight charges, wharfage, car unloading and handling 
charges, but charge for storage, switching, demurrage, and 
any other charges shall be for Buyer’s account. 

11/20/59 
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NEWFRron KAISER ALUMINUM, MAKER OF QUALITY-FAMOUS HOUSEHOLD FOILS! 


KAISER 
Wf] FLORIST FOIL 


Your customers want it... now Kaiser has it! 


Tra 


New Kaiser Florist Foil is a festive plant wrap that’s rugged... 
and as beautiful as it is practical. Shapes easily... clings tight. 


It’s immediately available in 20 glittering rainbow colors...4 un- 
usual embossed patterns or plain...50 foot rolls, 20 inches wide. 


See your wholesaler or mail coupon today! 


naa 


Wa 
KAISER ‘ 
\ \{ ee aaNet 


91, th Kane Averament & Ouemecet Corp. 


KAISER ALUMINUM & CHEMICAL SALES, INC, 
DEPT CF eT 19% BROADWAY, OAKLANT «2 CALIFORNIA 

O Please rush me full information about Kaiser Florist Foil 
© Please have salesman cali 

O Please send me actual Kaiser Floriat Foil samples 


ee “WATERKE™ © Sendey Ewomys, ABC-TV latwort * Consett yoor lnca! TV hating 


inted from Plorists’ Telegraph Deliver News Exhi!! 
, (RePr s sasoaey: 1900) Rortsts’ Telegraph Delivery Mews bit D 
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Exuwir F-1 


(TRADEMARK ) Winston-Salem 
North Carolina 


ARCHER ALUMINUM 


A Division of R. J. Reynolds Tobacco Company 
PArk 3-0383 


SPECIALTY FOIL DEPARTMENT 


Effective Date 
Original Issue 
January 1, 1959 


FarrytaLe Frorist Forts 
Pattern Roll Size Silver Colors 


Aladdin 20” x50’ =$.75 $ 85 
Peter Pan 20” x 50’ 15 
Robin Hood 20”x 50’ ~—.75 
Sleeping Beauty 20”x 50’ 3.75 
Sir Lancelot 20” x 50’ 75 
Treasure Island 20” x 50’ 5 
Arabian Nights 20” x 50’ 
Sherwood Forest 20” x 50’ 
Cinderella 20” x 50’ 65 
Princess 

Moisture-proof Lace Cellophane 20” x 50’ 
Cellophane 

Moisture-proof Clear 300 MST 20”x 100’ 1.00 


Delivery: Material carried in stock. Shipment upon receipt 
of order. FOB Shipping Point, Prepaid for quantity 
exceeding 100 rolls. 
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Exursir F-2 
Specratty Fom DEPARTMENT 


Effective Date 
Original Issue 
January 1, 1959 


FAIRYTALE FLORIST FOILS 


Packing: Rolls wound in 15g” I.D. fiber core, label 
wrapped around coil and complete roll overwrapped 
with cellophane. 


Shipping Cases: Rolls are packed 25 of a color and/or 
pattern per case. 


Minimum Order: No minimum. 

Colors, Embossing and Designs: Refer to sample books. 
Terms: Net cash 30 days from date of invoice. 

Price Changes: All prices subject to change without notice. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 7009 


In the Matter of 
Reynotps Merats Company, a corporation 


Affidavit of Gustav B. Margraf in Support of Petition to Re- 
open Cause for Introduction of Further Evidence and 
for Modification of Order of January 21, 1960 


Stare or Vircrsra 2 _.. 
County or Henrico § °°: 

Gustav B. Marecrar, being first duly sworn, deposes and 
says that he is Vice President and General Solicitor of 
Reynolds Metals Company, respondent herein; that he has 
read the petition of respondent to reopen cause for further 
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evidence or alternatively for a rehearing and for modifica- 
tion of order of January 21, 1960, and has also read the 
affidavit of Kahl K. Spriggs in support of petition to reopen 
cause for introduction of further evidence and for modifica- 
tion of order of January 21, 1960, annexed thereto, and 
knows the contents thereof; that the matters and things 
stated in the affidavit of Kahl K. Spriggs are true to the 
best of his knowledge, information and belief. 


/s/ Gustav B. Marcar 
Gustav B. Margraf 


SvunscriBep and sworn to before me, a Notary Public in 
and for the State and County aforesaid, this 10th day of 
March, 1960. 


/8/ Mattie C. Frankiin 
Notary Public 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: 


Earl W. Kintner, Chairman 
Robert T. Secrest 

Sigurd Anderson 

William C. Kern 

Edward T. Tait 


Docket No. 7009 
In the Matter of 
Reynoitps Merats Company, a corporation 
On Petition to Reopen Proceeding 


By Tait, Commissioner: 


Respondent has petitioned the Commission to reopen 
this proceeding for alternative purposes of adducing new 
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and additional evidence, rehearing the matter on certain 
stated grounds, and modifying the order of January 21, 
1960. 


Request to Introduce New and Additional Evidence 


The new and additional evidence which respondent seeks 
to offer appears to relate principally to the alleged entry 
of a new company in the florist foil field and the expansion 
of the florist foil sales of another firm. The concerns 
mentioned are Kaiser Aluminmum & Chemical Sales, Inc., 
a division of Kaiser Aluminum & Chemical Corporation, 
and Archer Aluminum, a division of R. J. Reynolds Tobac- 
co Company. Respondent states that the Kaiser firm began 
to sell florist foil in 1960 and that Archer Aluminum has 
intensified and extended its activities in the florist foil 
field since the close of hearings on October 30, 1958. 


Respondent contends that the entry of the one new firm 
and the expansion of the other, both with averred com- 


petitive strength comparable to respondent, shows (a) that 
the respondent’s acquisition of Arrow Brands has not had 
the effect of a probable lessening of competition or a 
tendency to monopoly and (b) that any lessening as a 
result of the acquisition can not be laid at the door of 
the respondent. 


The new facts which respondent seeks to have added to 
the record relate to alleged changes in the competitive 
structure of the market oceurring since the record was 
closed. The fact is that respondent was shown at the time 
of the hearings to be in violation of Section 7. This re- 
quires and order of divestiture under the statute. Even 
though subsequent events may show that future competi- 
tive conditions are not as anticipated, this would not make 
legal that which was illegal, nor relieve the responcent of 
the consequences of its action, unlawful as of the time of 
trial. It follows that the new evidence could have no 
bearing on the outcome of this proceeding. 
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The mere entry of a new company or the broadening 
of the activities of an existing company in the industry 
would not show the Commission’s determination to be 
incorrect. The decision was not made on the basis that 
respondent had so monopolized the field as to preclude 
competition. It was made with an awareness that new 
companies could come into the business, particularly com- 
panies with large resources. The acquisition was never- 
theless found to be illegal. Competition in the industry 
before the merger was represented by a number of firms, 
not very large in size, which were vigorous, aggressive 
competitors in price, service, design and other ways. We 
found that the acquisition seriously and substantially 
lessened the competition in the relevant line of commerce. 
A new entry comparable in strength to Reynolds Metals 
Company could no doubt offer competition to the respond- 
ent; it would not restore the kind of competition which has 
been reduced or eliminated. Moreover, in the case of the 
Kaiser firm, it is too early to tell what may be the impact 
on the market of the entry of this company. 


Respondent claims that since this case was closed, the 
importations of florist foil have substantially increased 
and have resulted in the loss of customers by Arrow 
Brands and other domestic companies. The effect of import 
foil on competition in the American market was a factor 
considered by the Commission in its decision. 


Respondent seeks to show that certain named competi- 
tors continue in business and that they have not been 
injured and will not likely be injured by the acquisition. 
The issue before the Commission in deciding the case was 
not one of probable injury to competitors, but of probable 
injury to competition. Therefore, the fact that these firms 
continne in business, as claimed, would not change the 
decisidn. 


A further point raised by the respondent in the assertion 
that during 1959, Arrow Brands suffered a decrease in its 
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sales volume. This is sufficiently disposed of by our prior 
discussion. If true, it would not change our decision. 
Respondent’s other points either do not relate to new 
developments or they concern factors which, if shown, 
would make no difference in the determination. 


Request for Rehearing and Reargument 


In the second part of its petition, respondent requests a 
rehearing and reargument on certain grounds, all of which 
relate to points previously raised before the Commission 
on respondent’s appeal from the initial decision and dis- 
posed of by the Commission’s decision. No showing has 
been made which would justify a rehearing of the same 
issues. 


Request for Modification of the Order 


Finally, respondent has petitioned the Commission to 
modify the order of divestiture issued January 21, 1960. 
Specifically, it requests the deletion of the provisions 
which relate to the new plant at Torrance, California, and 
to other assets and properties put into Arrow Brands 
since the acquisition. 


The order in pertinent part requires divestiture of re- 
spondent’s interest in Arrow Brands. 


“together with the new plant built after the acquisi- 
tion of Arrow Brands, Inc., and so much of any other 
assets and properties put into the business of Arrow 
Brands, Inc., since the acquisition as may be necessary 
to restore it to at least the same relative, competitive 
standing it formerly had in the florist foil industry at 
or around the time of the acquisition.” 


We do not interpret the order as necessarily requiring 
respondent to divest itself of the new plant and the added 
equipment if there is any other way in which it can reestab- 
lish the competitor as ordered. A further provision re- 


99 


quiring the submission of a plan for compliance gives 
respondent the opportunity to submit for approval some 
method of complying with the order which does not involve 
the Torrance, California, plant and other property put 
into the company, if it can. In view of this , we do not think 
respondent’s objections to the form of the order are well 
taken. 


Accordingly, respondent’s petition to reopen will be 
denied. 
Commissioner Kern did not participate in the decision 


herein. 
March 30, 1960 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: 


Earl W. Kintner, Chairman 
Robert T. Secrest 
Sigurd Anderson 
William C. Kern 
Edward T. Tait 
Docket No. 7009 


In the Matter of 
Reynotps Merars Company, a corporation. 


Order Denying Petition to Reopen 


Respondent, having field a petition on March 11, 1960, 
requesting alternatively that this proceeding be reopened 
for the purpose of (a) adducing new and additional evi- 
dence, (b) rehearing the matter on certain stated grounds, 
and (¢) modifying the Commission’s order issued January 
21, 1960; and 
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The Commission, for the reasons stated in the accom- 
panying opinion, having determined that the aforemen- 
tioned petition should be denied: 


Ir Is Onverep that respondent’s petition to reopen the 
proceeding, filed March 11, 1960, be, and it hereby is, 
denied. 


By the Commission, Commissioner Kern not partici- 
pating. 


Rosert M. Parrisu 
Robert M. Parrish, 
Secretary. 


SraL 
Issued: March 30, 1960 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,646 


Reynoips Metats Company, a corporation, Petitioner, 


Vv. 


Feperat Trape Commission, Respondent. 


Petition to Review and Set Aside Final Order of 
Federal Trade Commission 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


Reynolds Metals Company presents this petition to re- 
view and to set aside final order entered by the Federal 
Trade Commission and, in support thereof, respectfully 
represents to this court as follows: 


1. By final order dated January 21, 1960, and served 
on petitioner February 4, 1960 (copy of which is annexed 
hereto as Exhibit A), the Federal Trade Commission “In 
the Matter of Reynolds Metals Company, a corporation, 
Docket No. 7009,” adopted with certain modifications the 
findings, conclusions of law, and order of Hearing Exami- 
ner Frank Hier contained in his initial decision. 


2. Such final order of the Federal Trade Commission 
found that petitioner had violated Section 7 of the Clayton 
Act, as amended (15 U.S.C., Sec. 18), by acquiring the 
stock of Arrow Brands, Inc., a California corporation. 


3. Petitioner is qualified to do business as a foreign’ 
corporation in the District of Columbia and has a license 
to do business in this District. It has an office, and carries 
on business of the corporation, in the District of Columbia. 
Jurisdiction of this Court is therefore founded in Section 
11 of the Clayton Act, as amended (15 U.S.C., Sec. 21). 


4. The final order of the Federal Trade Commission 
found that the acquisition by petitioner of the stock of 
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Arrow Brands, Inc. may have the effect of substantially 
lessening competition or tending to create a monopoly in 
the conversion and sale of decorative aluminum foil to the 
florist trade, in violation of Section 7 of the Clayton Act, 
as amended. 


5. The grounds upon which the relief is sought herein 
are as follows: 


a. In determining line of commerce the Commission 
failed to consider the record as a whole, including the 
reasonable inferences therefrom, contrary to Section 7(c) 
and (d) of the Administrative Procedure Act, 5 U.S.C. 
1006, and also contrary to the tests laid down by the 
authoritative decisions. 


b. The Commission failed to consider the record as a 
whole with respect to the physical characteristics and uses 
of aluminum foil, including foil used by florists. 


e. “Florist foil” is not a line of commerce. Production 
and conversion of aluminum foil used by florists is reason- 
ably interchangeable with production and conversion of foil 
for other uses. 


d. The Commission by the use of a number of elliptical 
meanings attributed to “production” and also to “florist 
trade” has shifted the competitive level at which the pro- 
scribed anti-competitive effect was found to have resulted 
from the acquisition, from that set forth in the complaint. 


e. The Commission failed to consider the unchallenged 
evidence that petitioner has converted and sold aluminum 
foil for all uses and users; could at any time convert and 
sell foil to wholesale florist supply houses or to the florist 
trade itself, and that the acquisition was and is de minimis 
to any such endeavors and accomplishments by Reynolds 
Metals Company; and as a corollary thereof, the Commis- 
sion erroneously viewed the case as though Arrow Brands, 
Ine. had acquired the stock of Reynolds Metals Company. 
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f. Contrary to the record as a whole, the Commission 
overlooked the competition and competitors “in the level 
of distribution in which Arrow Brands, Inc. and its com- 
petitors in the production and sale of florist foil were 
engaged.” 


g. Contrary to the record as a whole, the Commission 
purported to find and drew inferences, without legal or 
factual foundation, and without substantial evidence in 
support thereof, that the sales of competitors of Arrow 
Brands were adversely affected by the acquisition and 
that some of such competitors “were practically forced 
out of the field” as a result thereof; and as a corollary 
thereof, the Commission has in reality erroneously ap- 
proved shifting by the Hearing Examiner of the burden of 
proof to petitioner to show the contrary. 


h. The Commission ignored the effect of foreign importa- 
tions of aluminum foil, established by the record, on sales 
and profits of Arrow Brands and its competitors. 


i. The Commission erroneously interpreted Section 7 
of the Clayton Act, as amended, as protecting the several 
domestic competitors of Arrow Brands against competition 
rather than as protecting competition. The Commission, 
contrary to the purview and scope of said section, has 
erroneously equated alleged injury to competitors to rea- 
sonable likelihood of substantially lessening competition. 


j. On the face of the Commission’s decision and order, 
it is apparent that the Commission gave no weight to 
evidence that competition was and is greater after the 
acquisition than before the acquisition. 


k. The Commission erroneously interpreted Section 7 
of the Clayton Act as prohibiting an acquisition where 
the acquiring company is said to have substantially greater 
resources than some of the domestic competitors of the 
acquired company. Thus, the Commission has in reality 
held, without authority under the provisions of Section 7 


104 


of the Clayton Act, as amended, that when a company said 
to be large in size makes a vertical acquisition of a small 
company and the latter’s competitors are asserted to be 
small businessmen, there is necessarily a violation of such 
section; and the Commission has by its decision herein 
inaugurated a per se concept in such regard, without statu- 
tory warrant. 


1. The Commission erroneously interpreted Section 7 of 
the Clayton Act, as amended, as prohibiting an acquisition 
where, after the acquisition the acquiring company engages 
in normal competitive practices of lower prices to the 
level of competitors’ prices, advertising and improving 
products. 


m. Without substantial evidence appearing in the record 
as a whole, the Commission has erroneously found or 
held that the acquisition by Reynolds Metals Company of 
the stock of Arrow Brands, Inc. may have the effect of 
substantially lessening competition in the “production and 
sale of decorative aluminum foil to the florist trade,” or 
alternatively may have the effect of substantially lessening 
competition in the conversion and sale of decorative alumi- 
num foil to the “florist trade,” as the phrase “florist 
trade” has, peculiarly and without substantial evidence, 
been found by the Commission to mean. 


n. There is no substantial evidence to support the find- 
ings that the acquisition of the stock of Arrow Brands by 
petitioner has, in fact, or will with reasonable likelihood 
substantially lessen competition or tend to create a mo- 
nopoly. 


o. The Commission’s divestiture order is beyond the 
Scope and purview of the complaint and the proceedings 
in that it includes the divestiture of the plant and manu- 
facturing facilities designed and built for a product not 
involved in the complaint. 
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p. Contrary to the record as a whole, and arbitrarily, 
capriciously and without substantial evidence, the Commis- 
sion found or held that petitioner built a new plant at 
Torrance, California, for Arrow Brands, Inc., whereas, 
such plant was built and equipment was purchased for the 
development, conversion and sale of aluminum foil as gift 
wrap, such gift wrap not being within the line of commerce 
as purported to be found by the Commission. 


q. The foregoing property was not obtained by petitioner 
by the acquisition. The equipment purchased is separable 
and segregable from the equipment of Arrow Brands used 
in the conversion of foil sold to wholesale florist supply 
houses. 


r. As applied to such plant and equipment at Torrance, 
California, the order of January 21, 1960, would deprive 
petitioner of its property without due process of law, in 
contravention of the Fifth Amendment of the Constitution 
of the United States. 


s. The acquisition by petitioner of the stock of Arrow 
Brands, Inc. occurred on September 30, 1956. After more 
than one year of investigation, during which petitioner 
voluntarily supplied full information as requested, the 
Commission under date of October 7, 1957, concluded that 
such acquisition did not violate Section 7 of the Clayton 
Act. Petitioner has been prejudiced, and will be prejudiced, 
by the inclusion of the aforesaid divestiture provisions 
relating to the new plant at Torrance, California, in the 
order of the Commission of January 21, 1960, because the 
plant was built with petitioner’s funds in reliance thereon. 


t. The provisions of the order of the Commission of Jan- 
uary 21, 1960, transcend the constitutional and statutory 
power of the Commission. 

u. On March 11, 1960, petitioner filed with the Commis- 
sion a petition to reopen cause for new and additional 
evidence or alternatively for a rehearing and for modifica- 
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sion a petition to reopen cause for new and additional 
evidence or alternatively for a rehearing and for modifica- 
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tion of the order of January 21, 1960. Petitioner was 
informally notified on March 29, 1960, that such petition 
was denied and that the order would be forthcoming later. 
Petitioner says that such denial was arbitrary, capricious 
and without warrant. 


WHEREFORE, petitioner prays: 


1. That the above-mentioned final order of the Federal 
Trade Commission be reviewed by this Court and that, 
upon review, the entire order be set aside. 


2. That the order denying petition of respondent to 
reopen cause for new and additional evidence or alterna- 
tively for a rehearing and for modification of the order 
of January 21, 1960, be reviewed by this Court, and that, 
upon review, such order be set aside. 


3. For such other and further relief as it may be entitled 
to in the premises or as to the Court may seem just and 
proper. 

Respectfully submitted, 


Woonson P. Hovcuton 
Kant K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorneys for Petitioner 


Dated: April 1, 1960 


Gustav B. Marcrar 
W. Tosrs Lennon 
Joun H. Gates 


Reynolds Metals Building 
Richmond 18, Virginia 


Of Counsel for Petitioner 
[Exhibit A, printed, supra, omitted] 
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Application for Leave to Adduce Additional Evidence 
Before the Commission 
Filed herein May 16, 1960 


Petitioner’s Application for Leave to Adduce Additional 
Evidence Before the Commission 


Denied, August 24, 1960 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,646 
Reynotps Merars Company, a corporation, Petitioner, 
v. 


FeperaL Trape Commission, Respondent. 


Prehearing Stipulation 


It is hereby stipulated by and between counsel for peti- 
tioner and counsel for respondent, that the following are 
issues before the Court in this proceeding: 


1. Did the Commission properly determine and conclude 
that the “production and sale of decorative aluminum foil 
to the florist trade” is the relevant line of commerce within 
the meaning of Section 7 of the Clayton Act? 

Embraced within issue No. 1 are petitioner’s conten- 
tions that: 


(a) The Commission misconceived and misused the terms 
“florist trade” and “production of decorative aluminum 
foil.” 


(b) The Examiner and the Commission overlooked com- 
petition and competitors “in the level of distribution in 
which Arrow Brands, Inc. and its competitors in the pro- 
duction and sale of florist foil were engaged.” 
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2. Did the Commission properly determine and conclude 
that the acquisition is in violation of Section 7 of the 
Clayton Act? 


Embraced within issue No. 2 are petitioner’s conten- 
tions that: 


(a) Since Reynolds, as a roller and converter of alumi- 
num foil for many years, could itself at any time have 
converted and sold aluminum foil for use by florists, the 
acquisition was and is de minimis and no substantial les- 
sening of competition or tendency to create a monopoly 
resulted from such acquisition. 


(b) The Examiner and the Commission equated injury 
to competitors to reasonable likelihood of substantially 
lessening competition. 

(c) The determinations and conclusions of the Exam- 


iner and of the Commission resulted from their failures 
to consider the record as a whole. 


(d) The conclusions of the Examiner and of the Com- 
mission, not supported by the record when considered as 
a whole, amounted to conclusions that the acquisition was 
per se illegal under Section 7 of the Clayton Act. 


3. Did the Commission properly order divestiture of 
Reynolds’ plant at Torrance, California, in the light of 
the factual situation and the statute? 


Embraced within issue No. 3 is petitioner’s contention 
that upon the petition of Reynolds the Commission should 
have modified its order of January 21, 1960, by deleting 
the divestiture provisions with respect to Reynolds’ plant 
at Torrance, California. 


Petitioner asserts, but respondent declines to stipulate, 
that the following additional points are at issue in this 
proceeding: 
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A. Did not the Commission find Reynolds to have vio- 
lated Section 7 with respect to a charge not made and 
different from that actually made in the complaint? 


B. Did not the Examiner and the Commission in their 
approaches erroneously shift the burden of proof to 
Reynolds? 


C. As applied to Reynolds’ plant at Torrance, California, 
did not the Commission’s order of divestiture deprive 
Reynolds of its property without due process of law in 
the constitutional sense? 


D. Upon Reynolds’ petition should not the Commission 
have reopened the cause for new and additional evidence? 


E. Upon Reynolds’ application should not this Court 
have reopened the cause to adduce additional evidence 
before the Commission? 


It is further stipulated by and between counsel for peti- 
tioner and counsel for respondent that the following papers 


and proceedings may be designated for inclusion in the 
joint appendix in this proceeding: 


1. Complaint. 

. Answer. 

. Initial decision. 

. Appeal to the Commission. 

. Opinion and Final Order. 

. Reynolds’ petition to Commission to reopen. 


. Commission’s denial of foregoing petition. 


anonauwrr Ww bd 


. Petition herein for review. 


9, Notation of filing of applciation herein on May 16, 
1960, for leave to adduce additional evidence before the 
Commission. 
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10. Notation of denial of foregoing application on August 
21, 1960. 


11. Prehearing stipulation. 


It is further stipulated and agreed that petitioner and 
respondent may print as part of the joint appendix the 
testimony and exhibits deemed relevant in this proceeding. 


It is further stipulated and agreed that both parties 
may refer to testimony and exhibits not printed, if 
necessary. 


It is further stipulated by and between counsel for 
petitioner and counsel for respondent that the following 
time limitations shall apply to the further conduct of 
this cause: 


Petitioner’s Brief shall be filed on or before 
November 30, 1960 


Joint Appendix shall be field on or before 
November 30, 1960 


Respondent’s Brief shall be field on or before 
January 20, 1961 


Petitioner’s Reply Brief shall be field on or before 
February 10, 1961 


/s/ Woovson P. Houcuton 
/s/ Karu K. Sprices 
Counsel for Petitioner. 


/s/ Avan B. Hosses 
/s/ Francis C. Mayer 
Counsel for Respondent 


Dated: September 22, 1960 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,646 


Reynotps Metats Company, acorporation, Petitioner, 


v. 
FeperaL Trape Commission, Respondent. 
Before: Bastian, Circuit Judge, in Chambers. 


Prehearing Order 


Counsel for the parties in the above-entitled case having 
submitted their stipulation dated September 22, 1960, 
pursuant to Rule 38 (k) of the General Rules of this Court, 
and the stipulation having been considered, the stipulation 
is hereby approved, and it is 


OrvereD that the stipulation dated September 22, 1960, 
shall control further proceedings in this case unless modi- 
fied by further order of court, and that the stipulation and 
this order shall be printed in the joint appendix. 

Dated: September 23, 1960 
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Commission’s Exhibit 4 is a purchase agreement, 
five-page photostat, between the respondent and Mr. 
Roth of Arrow Brands dated 8/14/56. 

Commission’s Exhibit 5 for identification is a photo- 
static copy of a telegram from Roth to the respondent 
without discernible date. 

Commission’s Exhibit 6 is a photostat of a telegram 
from the respondent back to Roth dated August 30, ’56. 

Commission’s Exhibit 7 is a 2-page photostat of what 
is termed an “Employment Agreement” between the re- 
spondent and Roth dated August 27, 1956. 

Commission’s Exhibit 8 is a 3-page photostat of “Ar- 
ticles of Incorporation of Arrow Brands, Inc.” dated 
12/1/45. 

Commission’s Exhibit 9 is a 13-page photostat of “By- 
Laws of Arrow Brands, Inc.” dated 12/20/45. 

Commission’s Exhibit 10 is a l-page photostat of an 
amendment to those by-laws dated 3/22/55. 

Commission’s Exhibit 11-A and B is a 2-page excerpt 
of the minutes of the board of directors of the respondent 
dated 9/21/56. 

Commission’s Exhibit 12 is an announcement by the 
respondent under date of 10/3/56 of the acquisition. 

Commission’s Exhibit 13 is the respondent’s publicity 
release 9/4/56. 

Commission’s Exhibit 14 is a report to the respondent 
of Arrow Brands, Inc. dated 8/29/56, being a 2-page 

photostat. 
5 Commission’s Exhibit 16-A through D is an 
accountant’s report to Arrow dated 7/23/56 showing 
balance sheet and operations’ statement. 

Commission’s Exhibit 17 is a letter from Arrow to the 
respondent dated 8/24/56. 

Commission’s Exhibit 18-A through D is an accountant’s 
report with financial condition of Arrow as of January 28, 
06. This is a 4-page photostat. 

Commission’s Exhibit 19-A through E is a 5-page photo- 
stat of the same dated 1/28/55. 
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Commission’s Exhibit 20-A through E is the same docu- 
ment under date of February 13, 1952. 

Commission’s Exhibit 21-A through E is the same docu- 
ment by the same firm of accountants dated January 28, 
1953. 

Commission’s Exhibit 22-A through E is the same docu- 
ment dated January 28, 1954. 

Commission’s Exhibit 23 is a photostatic copy of a 
letter dated 8/28/56 from one Murphy to Johnson in 
reference to Arrow. 

Commission’s Exhibit 24 is a 2-page photostat of a 
report of the negotiations by one Krey looking to the 
acquisition of Arrow. 

Commission’s Exhibit 25 is respondent’s annual report 

for 1954. 
Commission’s Exhibit 26 is the same document 
for ’55. 

Commission’s Exhibit 27 is the same type of document 
for ’56. 

Commission’s Exhibit 28 is the same type of document 
for 1957. 

Commission’s Exhibit 29 is a 42-page prospectus pre- 
pared by the respondent for a stock offering under date 
of 4/2/57. 

Commission’s Exhibit 30 is a 5-page extract of Standard 
& Poor’s in reference to Reynolds Metals Corporation. 

Commission’s Exhibit 31-A and B is a materials survey 
—Bauxite of October 1950. 

Commission’s Exhibit 32 is a materials survey of alumi- 
num November ’56. 

Commission’s Exhibit 33 is the Bureau of Mines mineral 
industry survey of alumina dated March 24, 58, 

Commission’s Exhibit 34 is the respondent’s estimate, 
I would say, of “World Primary Aluminum Capacity” of 
April 1958. 

Commission’s Exhibit 35 is the same for United States 
only. 


116 


Commission’s Exhibit 36 is a 3-page list of world foil 
mills. 

Commission’s Exhibit 37 is the total United States 
7 Fabricating Capacity Excluding Foil. 

Commission’s Exhibit 38 is the same sort of a 
document but it is by companies. 

Commission’s Exhibit 39 is a list of foil capacities. 

Commission’s Exhibit 40 is a materials survey of alumi- 
num by the Office of Defense Mobilization under date of 
November 1956. 

Commission’s Exhibit 41 is a prospectus under date of 
June 26, 1957, by the Kaiser Aluminum & Chemical Cor- 
poration. 

Commission’s Exhibit 42 is Kaiser’s Annual Report for 
1957. 

Commission’s Exhibit 43 is the same for 1956. 

Commission’s Exhibit 44 is the same for 1954 and 1955. 

Commission’s Exhibit 45 is a prospectus issued by 
ALOCA dated 4/10/58. 

Commission’s Exhibit 46 is ALCOA’s Annual Report 
for 1957. 

Commission’s Exhibit 47 is the same for 1956. 

Commission’s Exhibit 48 is the same for 1955. 

Commission’s Exhibit 49 is the same for 1954. 

Commission’s Exhibit 50 for identification is Standard 
& Poor’s extract consisting of five pages of Aluminium 
Limited. 

Commission’s Exhibit 51 is the same thing for 

ALCOA. 
Commission’s Exhibit 52 is the same thing for the 
Aluminum Company of Canada. 

Commission’s Exhibit 53 is the same thing for Anaconda 
Copper. 

Commission’s Exhibit 54 is the same for Cochran Foil 
Company. 

Commission’s Exhibit 55 is another extract from Stand- 
ard & Poor’s for Kaiser Aluminum & Chemical Com- 


pany. 
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Commission’s Exhibit 56 is the same type of extract for 
Olin Mathieson Chemical Corporation. 

Commission’s Exhibit 57 is the same sort of an extract 
for Revere Copper and Brass Incorporated. 

Commission’s Exhibit 58 is the same sort of thing for 
Reynolds Tobacco Company. 


(The documents referred to were marked Commission’s 
Exhibits 1 through 10; 11-A and B; 12 through 14; 16-A 
through D; 17; 18-A through D; 19-A through E; 20-A 
through E; 21-A through E; 22-A through BE; 23 through 
30; 31-A and B; 32 through 58 for identification.) 


Hearing Examiner Hier: Now then, can we straighten 
out next, in order to save time here—first of all, let me 
ask you gentlemen representing the Commission, have you 
furnished respondent with copies of all this material? 

Mr. Walker: Either we furnished them or they 
9 furnished us. 

Hearing Examiner Hier: Then you have had an 
opportunity to look at them? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: All right. Is there any ques- 
tion, not on relevancy, materiality or anything of that 
sort, but is there any question about authenticity? 

Mr. Spriggs: I think not. 

Hearing Examiner Hier: These documents truly reflect 
what they purport to reflect? 

Mr. Spriggs: I think that is right. 

Hearing Examiner Hier: Authenticity is waived. 

The next thing in order to save time is to inquire of you 
whether there are any of these documents to which you 
have no objection? We can dispose of those first and then 
we will take up the ones you do have objection to. 

Mr. Spriggs: Yes, sir, if we can go through one by one. 
I remember them generally but not specifically. 

Hearing Examiner Hier: All right, hand the exhibits 
over to him and let him run through them. 
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Mr. Walker: Could we have a ten-minute recess while 
they are doing that? It will take ten or fifteen minutes. 
Hearing Examiner Hier: Do you need time to do this? 
Mr. Spriggs: I want to identify some of them. 

10 We changed them around. 

Mr. Walker: I think there is one point we might 
discuss. You said, “Stipulation signed by counsel.” We 
agreed to the facts but we have not signed it. 

Hearing Examiner Hier: If it goes in as an exhibit it 
certainly should be signed. If it is dictated into the record, 
then it does not need to be signed. Do you want that in 
as an exhibit? I assumed you did. 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: All right, then, you better 
sign it, both of you. 

Mr. Spriggs: There is no objection to CX-1. 

Hearing Examiner Hier: Commission’s Exhibit 1 is 
admitted in evidence. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 1, was received in 
evidence.) 


Mr. Spriggs: Did you want us to take up the ones to 
which we had no objection first? 

Hearing Examiner Hier: Yes. We can dispose of those 
and get those in the record. 

Mr. Walker: Actually I think it might be better if they 
take up the ones they had objection to because most of 
them they are not going to have an objection to. 

Hearing Examiner Hier: We will do it the other 
11 way. We will get rid of the ones they do not object 
to first. 

Mr. Spriggs : CX-8, no objection. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 8, was received in 
evidence.) 
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Mr. Spriggs: CX-8, no objection. 
Hearing Examiner Hier: Exhibit S is admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 8, was received in 
evidence.) 


Mr. Spriggs: It being understood although we fur- 
nished this to Commission, since it is a matter of public 
record, there would be no objection to it. 

Hearing Examiner Hier: Very well. 

Mr. Spriggs: No objection to CX-12. 

Hearing Examiner Hier: Exhibit 12 is admitted. 


(The document referred to heretofore marked for 
identification Commission’s Exibit 12, was received in 
evidence.) 


Mr. Spriggs: CX-13, no objection. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 13, was received in 
evidence.) 

12 Mr. Spriggs: No objection to 25. 
Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 25, was received in 
evidence.) 


Mr. Spriggs: No objection to CX-26. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 26, was received in 
evidence.) 


Mr. Spriggs: No objection to CX-27. 
Hearing Examiner Hier: Admitted. 
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(The document referred to, heretofore marked for 
identification Commission’s Exhibit 27, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-28. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 28, was received in 
evidence.) 


Mr. Spriggs: No objection to CX-29. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 29, was received in 
evidence.) 


13 Mr. Spriggs: No objection to CX-30. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 


identification Commission’s Exhibit 30, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-31. 

Hearing Examiner Hier: Commission’s Exhibit 31-A 
and B is admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 31-A and B, was 
received in evidence.) 

Mr. Spriggs: No objection to CX-32. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 32, was received in 
evidence.) 


Mr. Spriggs: No objection to CX-33. 
Hearing Examiner Hier: Admitted. 
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(The document referred to, heretofore marked for 
identification Commission’s Exhibit 33, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-34. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 34, was received in 
evidence. ) 


14 Mr. Spriggs: No objection to CX-35. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 35, was received in 
evidence.) 

Mr. Spriggs: CX-36, no objection. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 36, was received in 
evidence.) 

Mr. Spriggs: CX-37, no objection. 

Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 37, was received in 
evidence.) 


Mr. Spriggs: No objection to CX-38. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 38, was received in 
evidence. ) 


Mr. Spriggs: No objection to CX-39. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 39, was received in 
evidence.) 
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15 Mr. Spriggs: No objection to CX-40. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 40, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-41. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 41, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-42. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 42, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-43. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 43, was received in 
evidence.) 


Mr. Spriggs: No objection to CX-44. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 44, was received in 
evidence.) 


Mr. Spriggs: No objection to CX-45. 
16 Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 45, was received in 
evidence.) 


Mr. Spriggs: CX-46, no objection. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 46, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-47. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 47, was received in 
evidence. ) 


Mr. Spriggs: CX-48, no objection. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 48, was received in 
evidence.) 


Mr. Spriggs: CX-49, no objection. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 49, was received in 
evidence.) 


Mr. Spriggs: CX-50, no objection. 
17 Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 50, was received in 
evidence.) 

Mr. Spriggs: No objection to CX-51. 

Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 51, was received in 
evidence.) 

Mr. Spriggs: No objection, CX-52. 

Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 52, was received in 
evidence.) 
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Mr. Spriggs: No objection, CX-53. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 58, was received in 
evidence.) 

Mr. Spriggs: No objection, CX-54. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 54, was received in 
evidence.) 

Mr. Spriggs: No objection, CX-55. 
18 Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 55, was received in 
evidence.) 

Mr. Spriggs: No objection, CX-56. 

Hearing Examiner Hier: Admitted. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 56, was received in 
evidence.) 


Mr. Spriggs: No objection, CX-57. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 57, was received in 
evidence. ) 

Mr. Spriggs: No objection, CX-58. 

Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 58, was received in 
evidence. ) 


Hearing Examiner Hier: Off the record. 


(Discussion off the record.) 
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Hearing Examiner Hier: Next let’s take up the ones 
you have objection to. I assume you offer them? 

Mr. Walker: Yes, sir, your Honor. 

Hearing Examiner Hier: The first one up is 
19 Commission’s Exhibit 2. 

Mr. Spriggs: Could we put this in a special cate- 
gory, CX-9 and 10? CX-9 and 10 consist of by-laws of 
Arrow Brands, Inc. We could admit those with it being 
understood that we are not waiving our objections to these 
others, which are somewhat in the same category in that 
they are material furnished by Reynolds Metals Company 
to the Commission during the course of investigation. 

Hearing Examiner Hier: I don’t understand this special 
category business. Either they are admissible or they 
are not. 

Mr. Spriggs: We have no objection to it being received 
with the understanding we are not waiving our objection 
to these others because of having given approval to this 
one which was among the material furnished to the 
Commission. 

Hearing Examiner Hier: You say objection to these 
others, what others? 

Mr. Spriggs: Well, I am going to give you those. 

Hearing Examiner Hier: Let’s lay 9 and 10 aside. 
Let’s take up 2. What is your objection to 2? 

Mr. Spriggs: We object to 2 on the grounds of 
irrelevancy and immateriality. Also, on the ground as a 
matter of public policy, material furnished by a person 
such as Reynolds Metal Company pursuant to an investi- 

gation initiated by the Commission ought not to be 
20 used against us in the proceeding. 

Hearing Examiner Hier: Mr. Walker, will you 
hand me that exhibit. I haven’t read it. I have just seen 
the front of it. 


(The exhibit was handed to the Hearing Examiner.) 


Mr. Spriggs: All of these others are in that category. 
Hearing Examiner Hier: Mr. Spriggs, if material fur- 
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nished to the Commission in repsonse to a request from 
a suspected respondent, somebody suspected of violating 
the law, was not useable, this place would close down 
wouldn’t it? 

Mr. Spriggs: Not necessarily. 

Hearing Examiner Hier: I don’t see how they could 
carry out their functions if they couldn’t get the facts and 
I assume these are the facts, if you furnished them. 

Mr. Spriggs: I assume they may be as far as given in 
the time that they take to furnish it. 

Hearing Examiner Hier: I don’t think that objection 
is tenable. It would be almost impossible to find the basic 
or structural facts without inquiry from the concern di- 
rectly involved. 

Mr. Spriggs: I think that they could. Of course, 
subpoena power is available and it seems to me that public 
policy should encourage the prompt disclosure of informa- 

tion to the Commission and it ought to be protected 
21 in that it should not be used against it having 
voluntarily cooperated. 

Hearing Examiner Hier: I can’t cite you the case off- 
hand, but that matter has come up before and the Commis- 
sion has ruled on it. I don’t carry all these things in my 
head, but I am satisfied it has been passed on. 

At any rate, I am going to overrule the objection as was 
stated and admit over those objections, Commission’s Ex- 
hibit 2. 

(The document referred to, heretofore marked for 
identification Commission’s Exhibit 2, was received in 
evidence.) 

Hearing Examiner Hier: Four, I suppose, is in the same 
category with the same objections? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: If you have any additional 
objections, I would like to hear them. If you haven’t, I 
will overrule it and put in the record. That is the basic 
agreement, the acquisition agreement, isn’t it? 
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Mr. Spriggs: Yes, it is. 

Hearing Examiner Hier: How do you expect him to 
prove an acquisition case without putting the agreement 
in? It would be next to impossible. 

Mr. Spriggs: I’m simply taking the position so I don’t 
waive—some of these are not in that category. 

Hearing Examiner Hier: You are saving these for 
22 __—‘ the circuit court. 

Commission’s Exhibit 4 is admitted in evidence 
over the objections as stated. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 4, was received in 
evidence.) 


Mr. Spriggs: CX-5 is in the same category. 
Hearing Examiner Hier: Well, those objections are 
overruled and CX-5 is admitted also. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 5, was received in 
evidence.) 


Mr. Spriggs: CX-6 is in the same category. 
Hearing Examiner Hier: Same ruling on CX-6. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 6, was received in 
evidence.) 


Mr. Spriggs: CX-7, in addition to those categories, this 
is an employment agreement between Reynolds Metal Com- 
pany and Harry W. Roth. 

Hearing Examiner Hier: He was the sole owner of 
Arrow, wasn’t he? 

Mr. Spriggs: Yes, he was. 

Hearing Examiner Hier: And they kept him on to run 

the plant? 
23 Mr. Spriggs: Yes. He had a certain compensa- 
tion agreement. 
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Hearing Examiner Hier: What do you claim for that? 
Are we interested in his salary? 

Mr. Walker: Not particularly; however, that is part 
of the consideration for the sale of his plant. Other than 
that, it reflects— 

Hearing Examiner Hier: (Interposing) Isn’t it stated 
in Exhibit 4? 

Mr. Walker: I don’t think so. It is in the Board of 
Directors’ meeting and I’m sure when we get Mr. Roth on 
the stand, that particular employment agreement will be 
referred to. It does not actually reflect anything that is 
real relevant other than to show the general background 
and part of the consideration and the fact that Mr. Roth 
is still the manager of the particular plant that was ac- 
quired. The employment agreement is just generally part 
of the picture of the history of this acquisition and it is an 
integral part. 

Hearing Examiner Hier: You object on the grounds you 
don’t want his salary made a matter of public record? 

Mr. Spriggs: That is one thing. 

Hearing Examiner Hier: Is that really the only objec- 
tion of substance? If that is the only objection, I will 

seal the exhibit. 
24 Mr. Spriggs: I think that it is irrelevant and 
immaterial. As a matter of fact, it isn’t a part of 
this agreement, which is Exhibit CX-4. 

Hearing Examiner Hier: Is that consideration part 
of the consideration for taking over Arrow Brands or not? 

Mr. Spriggs: Well, it is not mentioned in CX-4. 

Hearing Examiner Hier: Well, to my mind, gentlemen, 
it has general relevancy but certainly not specific relevan- 
ey. I don’t see much difference who was hired to run the 
plant or how much they paid them a year to do it. I don’t 
think it makes much difference one way or the other. I will 
overrule your objection and admit CX-7 over those objec- 
tions and direct it be put in camera. 
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(The document referred to, heretofore marked for 
identification Commission’s Exhibit 7, was received in 
evidence, in camera.) 


Hearing Examiner Hier: Now, you said 9 and 10 were 
in a special category? 

Mr. Spriggs: The only reason is this. I see no objec- 
tion to them as such. They were simply part of the material 
furnished to the Commission. 

Hearing Examiner Hier: All right, the record may show 
that Mr. Spriggs’ objection to CX-9 and 10, which he has 
previously stated and which he has to all of this material, 

which was voluntarily furnished by his client to this 
25 Commission at their request is noted to preserve the 

record. That is his general objection and that objec- 
tion applies to 9 and 10 and that objection is overruled and 
9 and 10 is now in the record. 


(The documents referred to, heretofore marked for 
identification Commission’s Exhibits 9 and 10, were re- 
ceived in evidence.) 


Hearing Examiner Hier: Now, what about 11-A and 
B? Is that the same? 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: Except from your client’s 
minutes. 

Mr. Spriggs: Yes. I object to that. After all, it is a 
company policy matter, in addition to the other objections, 
which we have stated and it is simply, I think, not ad- 
missible. The only way it could be admitted, is as an 
admission of some sort. 

Hearing Examiner Hier: May I see it a minute. I 
haven’t read it. 

Mr. Spriggs: No relevancy at all except an announce- 
ment of policy, what they hope to do. 

Hearing Examiner Hier: Simply ratification by the 
Board of Directors, after discussion, of what is already in 
the record so I don’t see that it is objectionable. He just 
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wants to have corporate ratification in here, I guess. 
26 Mr. Walker: Your Honor, I might say this, that 

evidence will be introduced and later on questions 
may come up concerning certain exhibits that were re- 
ferred and forwarded to Mr. John Krey. This action by 
the Board of Directors, it is our contention, shows and 
indicates that Mr. John Krey was the individual or the 
official in the Reynolds Company that negotiated and com- 
pleted this contract. 

Hearing Examiner Hier: All right. 

Mr. Walker: Later on there will be questions concern- 
ing the admissibility of certain evidence and this, of course, 
ties it into that fact. Certain reports were made to him. 

Mr. Spriggs: May I say one thing more? 

Hearing Examiner Hier: Sure. 

Mr. Spriggs: I would like to say this to make my objec- 
tion clear. This is simply an interoffice or a company 
memorandum furnished voluntarily to the Commission in 
the course of its investigation and should not be admissible. 

Hearing Examiner Hier: You say an interoffice memo- 
randum. This thing says on its face here, “Excerpts from 
the minutes of the meeting of a board of directors,” and 
that is certainly not in any category of a memorandum. 
The minutes of the respondent here is its official log, so 
to speak, and I don’t think your objections are well taken 
and 11-A and B is admitted in the record over those 
objections. 


27 (The document referred to, heretofore marked for 
identification Commission’s Exhibit 11-A and B, was 
received in evidence.) 


Hearing Examiner Hier: Now, the next one is 14. 

Mr. Spriggs: We object to 14 on the same general 
grounds and, in addition to that, that it plainly is an 
interoffice memorandum concerning the accounts and the 
method of accounting. 

Hearing Examiner Hier: Mr. Walker, as I read this 
exhibit rather hurriedly, it seems in gist to me to be simply 
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a criticism by one of Reynolds Metals accountants in the 
way brother Roth kept his books, none of which, in my 
opinion, reflects directly on the proscriptions in Section 7. 
I don’t see that this adds anything. They bought them. 
Whether they ran the book right, they bought them. 

Mr. Walker: If it please your Honor, there will be 
certain questions concerning introduction of certain ex- 
hibits. For instance, the monthly report requirements for 
Arrow Brands have not been finalized. We issued a sub- 
poena in this case in which we referred to this particular 
letter. That would be one reason, we contend, for its 
admissibility. I mean it does show in an interoffice com- 
munication that monthly reports were going to be required 
from the Reynolds Metal Company from Mr. Roth or form 

Arrow Brands after the acquisition. We, therefore, 
28 think it is relevant as a foundation to the extent that 
we will attempt later on to show on these specific 
monthly reports or to have them introduced in evidence. 

Hearing Examiner Hier: Has that subpoena been issued? 

Mr. Walker: Yes. 

Hearing Examiner Hier: Served? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: When is the return date? 

Mr. Walker: I think they will return it as of today. 
They are going to object to the introduction of them. 

Hearing Examiner Hier: That is another matter. As 
long as the reports are produced here in the hearing room 
and from the reading thereof, they are competent, that is 
really what you want. I don’t see that you need to lay a 
basis for this document here. As a matter of fact, I’m not 
an accountant and I don’t understand some of this in here. 

Mr. Walker: Well, we do expect to get reports in. To 
the extent that it explains the difference in the accounting 
system between the old reports and the new reports, it 
might be germane. I would suggest that we may leave this 
particular exhibit hang over. 

Hearing Examiner Hier: That is exactly what I am 
going to do. It is not admitted now. 
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Mr. Spriggs: May we inquire what became of 15? 
29 Hearing Examiner Hier: Fifteen got lost. Does 
anybody have 15? 

Mr. Houghton: I didn’t get 15 or 16. 

Hearing Examiner Hier: Sixteen is the accountant’s 
report, 7/23/56. I took these things right as you had them 
laid out there and maybe that wasn’t in there at the time. 

Mr. Walker: Here it is. That was not in there. 

Hearing Examiner Hier: Exhibit 15 is a 5-page 
auditor’s report on a review preliminary to the purchase of 
Arrow Brands, Incorporated under date of August 27, 1956. 


(The document referred to was marked Commission’s 
Exhibit 15 for identification.) 


Hearing Examiner Hier: Very well; that is the next 
one up. Do you object to this? 

Mr. Spriggs: Yes, your Honor, we object to that on the 
same grounds genereally, having been furnished to the 
Commission; that it is a confidential report of an auditor 
made to the company prior to the acquisition and that it is 
immaterial and irrelevant. 

Hearing Examiner Hier: Well, those are the same 
general grounds that we have discussed and I don’t agree 
with them, so 15 is admitted in evidence over the objections 
stated 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 15, was received in 
evidence.) 


30 Hearing Examiner Hier: What about 16? 
Mr. Spriggs: Exhibit 16 as such consists of 16-A 

through D, doesn’t it? 

Mr. Walker: That is right. 

Mr. Spriggs: There is no 16 as such? 

Hearing Examiner Hier: Sixteen A through D. 

Mr. Spriggs: We object on the same grounds as I have 
just stated. 
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Hearing Examiner Hier: Same grounds, same ruling. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 16-A through D, was 
received in evidence.) 


Mr. Spriggs: We say it is immaterial what happened 
before the acquisition. 

Hearing Examiner Hier: I know, but pre-acquisition 
activity has been held by the Commission in the Pillsbury 
case and again in the Brillo case and also in the Crown 
Zellerbach case to be highly relevant. 

Mr. Spriggs: Now, there is one thing, should not these 
last two exhibits be in the same category, in camera, as the 
others? After all, they are somewhat similar. 

Hearing Examiner Hier: Is there anything in these 
exhibits that Standard & Poor’s doesn’t possess and 
publish? 

Mr. Spriggs: Certainly. Those are Arrow Brands’ 

own records of business. 
31 Hearing Examiner Hier: Now, this is way back 

in 56. You have since taken them over as a sub- 
sidiary or division or something of the sort. Of course, I 
don’t know, gentlemen, but I don’t see how 1956 gross 
profits, selling expenses, administrative expenses, and so 
on, is a matter which your competitors can use to injure 
you. These are ’56 figures. Let’s go off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 
Mark 15 and 16-A through D in camera. 


(Commission’s Exhibits 15 and 16-A and D were re- 
ceived in camera.) 


Hearing Examiner Hier: What about 17? 
Mr. Spriggs: Some category. 
Hearing Examiner Hier: Same ruling; 17 is admitted. 
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(The document referred to, heretofore marked for 
identification Commission’s Exhibit 17, was received in 
evidence.) 


Hearing Examiner Hier: Now, 18 through 22, 18-A 
through D, and so forth, they are all the same type of 
accounting reports. Do you have the same objections to 
them? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Do you want them sealed or 
not? Some go way back to 52. 

Mr. Houghton: I think they should be sealed. 
32 Mr. Spriggs: They deal, for example, with the 
contemplated purchase and negotiation of Arrow 
Brands. I think that is in the same category of these others. 

Hearing Examiner Hier: What exhibts are you talking 
about? 

Mr. Spriggs: You asked about all. 

Hearing Examiner Hier: I’m just talking about 18 
through 22, those are accounting reports. 

Mr. Spriggs: Same category as 16-A through D. 

Hearing Examiner Hier: All right. He has the same 
objections and those objections are met with the same 
ruling. In other words, 18-A through D; 19-A through E; 
20-A through E; 21-A through E and 22-A through E are 
all admitted in the record, over objections, and in camera. 


(The documents referred to, heretofore marked for 
identification Commission’s Exhibits 18-A through D; 19-A 
through E; 20-A through E; 21-A through E and 22-A 
through E, were received in evidence in camera.) 


Hearing Examiner Hier: Now, 23 is Murphy to Johnson. 

Mr. Spriggs: I can’t see any relevancy to such letters 
as those. Simply intercompany talk, if your Honor will 
look at that. 

Hearing Examiner Hier: I will have to read it. 


(The document was handed to the Hearing Examiner.) 
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33 Hearing Examiner Hier: This sales figure, Mr. 
Spriggs, seems to me to be highly relevant. It is a 

prognostication, it is true, but it indicates one of the 
considerations that must have been interesting to Reynolds. 

Mr. Spriggs: It is a casual letter writing of one com- 
pany to the other. 

Hearing Examiner Hier: Well, who is Murphy, West 
Coast salesman of Reynolds? 

Mr. Walker: He is more than a West Coast salesman. 
I don’t know—he is in charge of foil, isn’t he? 

Mr. Spriggs: Tom Murphy will be a witness. 

Hearing Examiner Hier: I want to know his official 
capacity with respondent? 

Mr. Houghton: General Manager of Packaging Sales. 

Hearing Examiner Hier: If that is the case, I think 
this is relevant. If he has a position of that type, he is 
what Justice Black referred to in the Cement Institute 
case—“His infromed business judgment is worthwhile.” 

So, 23 is admitted in the record, over objection. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 23, was received in 
evidence. ) 


Hearing Examiner Hier: Commission’s Exhibit 24 is 
this two-page photostat of the report of negotiations prior 
to the acquisition of Arrow. Do you have your 
34 same objections? What else do you have? 
Mr. Spriggs: Same objections; that is the only 
objections I have. 

Hearing Examiner Hier: I think this document is com- 
petent at least for background and, at most, for indicating 
the reactions of the man who undertook the negotiations 
and who is not by any means an irresponsible individual 
of the respondent. 

Mr. Spriggs: Your Honor realizes those are casual 
observations in the nature of practically talk that you see 
in those. 


136 


Hearing Examiner Hier: Mr. Spriggs, I’m quite sure 
you remember the Cement case, don’t you? 

Mr. Spriggs: I remember it. 

Hearing Examiner Hier: Do you remember the famous 
Treanor letter? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: The holding in that case 
violated everything I heard in law school, but nevertheless, 
it is the law of the land. Talking about casual, this is far 
from casual on that basis. 

Exhibit 24 is admitted in the record over objections. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 24, was received in 
evidence.) 


35 Hearing Examiner Hier: Now, it looks like you 
have everything else in from there on, haven’t you? 

Mr. Spriggs: That is right. 
Hearing Examiner Hier: I don’t see anything left out. 


What does your check show? 

Mr. Walker: That is right. 

We do have some more. 

Hearing Examiner Hier: I know. Do you gentlemen 
on either side want to use these exhibits this afternoon? 

Mr. Walker: No. 

Mr. Spriggs: No. 

Hearing Examiner Hier: Mrs. Milburn, you may take 
those back to the office with you. 

We will take a ten-minute recess during which time 
you may check to be certain you have all of the exhibits. 


(A short recess was taken.) 


36 Mr. Walker: If it please your Honor, at this 

particular time I would like to take up the question 
as to the starting time for future hearings, and I would like 
to express on the record my opinion that the hearing 
should start at ten o’clock, for several reasons. 
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The first reason is that during the trial of this case I 
will be calling witnesses from various sections of the 
country, both New York and California, and some from 
Illinois. I expect to interview these witnesses in the eve- 
ning in order to save time and to keep the trial moving. 
Therefore, it would be rather difficult for me, if I work 
till midnight or past midnight, which I anticipate doing 
on several occasions, to get down to the Commission at 
eight o’clock. 

For that personal reason, I think it would be well to 
start them at ten. I think in the long run that we can 
save considerable time by starting them at ten. 

In addition, counsel for the respondent have offices here 
in town, and between counsel we have tentatively agreed 
between ourselves that the hearings should start at ten. 
They request it for the reason that they would like to 
appear at their office. They anticipate having several 
minor problems not only connected with the trial of this 
case but in the conduct of their business. 

The question of whether we start at nine or ten 
37 is a question of saving time and keeping the trial 
rolling. 

I want to state on the record that to date the counsel 
for the respondent have cooperated. In my opinion, they 
have saved the Commission considerable time in submitting 
the facts in this case. 

They have not only cooperated with counsel supporting 
the complaint but at all times whenever counsel for the 
respondent told us something we could rely upon that. 
And for that reason I think that their request for starting 
the hearings at ten should be honored because of their 
attitude—and I can’t stress that too much—and because 
of their full cooperation in getting all the facts in front 
of the Commission. 

I feel that in the long run time would be saved and the 
facts presented in this case much quicker if we would start 
at ten o’clock. I think they will be more contented and 
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less disturbed, and I’m certain that the same thing is in- 
volved with counsel in support of the complaint. 

For that reason, again I urge strenuously that we start 
the hearings at ten. 

Hearing Examiner Hier: It sounds like Miles Standish 
speaking for John Alden again. 

Mr. Walker: Well, I’m serious. I mean in my experience 
down at the Commission you run into all kinds of 

attorneys on the other side, and sometimes I’m sure 
38 they think they run into all kinds of counsel at the 

Commission. However, I do say this: That the 
gentlemen representing the respondent have conducted 
themselves in such a way—I mean in ¢he question of fur- 
nishing exhibits, in the question of whether or not we were 
going to subpena certain things here—that they haven’t 
raised technical questions. They reserved certain rights, 
I mean, to object to certain things in the interest of what 
they consider their client’s case. But, nevertheless, their 
whole attitude has been one of what I call honorable 
cooperation. 

And because of that and because I understand that they 
have an office here in town and because they have been 
busy and they have various problems and because I also 
have them, I feel that—Oh, yes, and Mr. Spriggs tells me 
Virginia is on slow time and that makes a little difference. 

Hearing Examiner Hier: I suppose the cause of this 
peroration, gentlemen, is Mr. Walker’s knowledge that it’s 
a more or less fixed policy with me after the first day’s 
hearing to start at nine o’clock in the morning. The tax- 
payer is entitled to a full day’s work out of me, not hang- 
ing around till ten o’clock in the morning. 

This is a rather unusual experience in the trial of these 
cases. Usually we get the flowers when the corpse is there, 

not at the birth. But if he’s passing them out now, 

39 ‘that’s up to him. 
I realize you gentlemen have offices here, and I 
know when I was in private practice I wanted to get to the 
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office to see whether any of the clients had paid their bills 
that day. But— 

Mr. Walker: May I say something else, your Honor? 
We’re having the hearings here in Washington. And these 
gentlemen have up to date I mean cooperated in this whole 
thing. And I think that is saving the taxpayers alone 
considerably more money than if we would start all over 
the country on a traveling circus. 

Mr. Spriggs: There is one thing, if I may interject. 
Mr. Lennon drives up from Richmond, and you know it is 
an hour slower. Some of the other witnesses will drive up 
rather than attempt to stay at a hotel for a couple of weeks. 

Hearing Examiner Hier: All right. We’ll make it ten 
o’clock. 

Mr. Walker: Thank you, sir. 

Hearing Examiner Hier: From now on. 

What else have you got to take up today? 

Mr. Walker: We have some more exhibits we would 
like to introduce at this time. 

Hearing Examiner Hier: All right. Let’s have 

them. 
40 Mr. Walker: I would think, your Honor, this 
would be Commission’s Exhibit 59-A B and C. 

Hearing Examiner Hier: Mr. Walker, this exhibit says 
“Customer and Product Classification.” Whose? Re- 
spondent’s? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: All right. 59-A, B and C has 
been marked for identification and consists of a three-page 
document entitled “Customer and Product Classification,” 
dated May 28, 1958. 


(The document referred to was marked Commission’s 
Exhibit 59-A through 59-C for identification.) 


Mr. Walker: We offer Commission’s Exhibit 59-A, B 
and C in evidence. 

Mr. Spriggs: No objection. 

Hearing Examnier Hier: It’s admitted. 
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(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 59-A through 59-C, was 
received in evidence.) 


Mr. Walker: The next document is Commission’s Pro- 
posed Exhibit 60-A through G. I believe I’m correct. 

Hearing Examiner Hier: What is it? What does it 
purport to be? 

Mr. Walker: It’s a list of converters as supplied to the 

Commission by the respondent. 
41 Hearing Examiner Hier: Converters of what? 
Foil? 

Mr. Walker: Yes, sir. It says “approved converters.” 
There will be a question later on. I don’t like to use that 
word “approved” at this time. One of the witnesses that 
will testify will explain what that means. “Approved 
converters,” as I understand it, means people who meet 
certain requirements, and I don’t know what those re- 
quirements are. I mean I think that there is nothing 
illegal in using the word “approved” as far as I under- 
stand. 

Hearing Examiner Hier: All right. That’s 60-A 
through G. 


(The document referred to was marked Commission’s 
Exhibit 60-A through 60-G for identification.) 


Hearing Examiner Hier: Do you object? 

Mr. Spriggs: Yes, your Honor. I object on two grounds. 
One, this is a revised or up-to-date list of the same type 
as that furnished to the Commission during the time the 
case was under investigation. And, two, that, being a list 
of customers of the respondent, ought at least to have 
some protection in the event you overrule our objection. 

Hearing Examiner Hier: Well, I am going to overrule 
the objection because I have overruled the same objection 
made by others. You say it has been brought up to date. 

As of what date? 
42 Mr. Spriggs: I should say as of the month of 
May 1958. 
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Hearing Examiner Hier: All right. The objections are 
overruled, and 60-A through G is admitted into the record 
in camera, 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 60-A through 60-G, was 
received in evidence, in camera.) 


Hearing Examiner Hier: What’s next? 

Mr. Walker: The first document—And it is agreed that 
these are advertisements in the first week of October 1956. 

Hearing Examiner Hier: The first document is what? 

Mr. Walker: Arrow Brands. Copies of their advertis- 
ing. A brochure mailed to the florist trade by Arrow 
Brands during the first week of October 1956. That would 
be Commission’s Exhibit 61. 

Hearing Examiner Hier: Commission’s Exhibit 61 for 
identification is an illustrated mail advertisement of Arrow 
Brands, Inc., sent to, so counsel says, the florist trade, 
containing an example of aluminum foil. 


(The document referred to was marked Commission’s 
Exhibit 61 for identification.) 


Hearing Examiner Hier: What will 62 be? 

43 Mr. Walker: This is Commission’s Exhibit 62, 

which is a copy of an advertisement appearing in 
certain magazines which cannot be identified at this exact 
time but which Mr. Roth may be able to identify later on, 
during the first week of October 1956 under the name 
Arrow Brands, Ine. 

Hearing Examiner Hier: All right. That is 62. 


(The document referred to was marked Commission’s 
Exhibit 62 for identification.) 


Mr. Walker: We would like the opportunity of having 
a photostatic copy made of this if counsel for the re- 
spondent cannot furnish us an additional copy. 

Hearing Examiner Hier: That will be up to you. You 
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get it done if you want it done and then bring up the 
matter of substitution. 

Mr. Spriggs, do you object to 61 and 62? 

Mr. Spriggs: Yes, as irrelevant and immaterial. We 
will object on those grounds to all the advertising to 
save time. 

Hearing Examiner Hier: Let me see the advertising 
again. 

Well, Mr. Spriggs, as far as 62 goes, I don’t think your 
objection is well taken at all, because here is Arrow Brands 
stating what this affiliation, as they call it, with your client 
means to them—unlimited production facilities and styl- 

ing and so forth and so on. And I think that’s 

44 pertinent to the issues in this case since he has 

defined the relevant market here in the complaint as 
being decorative foil. 

Well, No. 61 is in the same category. It has the same 
sort of material on it. 

The objections are overruled, and 61 and 62 are admitted 
in evidence. 


(The documents referred to, heretofore marked for iden- 
tification Commission’s Exhibit 61 and 62, respectively, 
were received in evidence.) 


Mr. Walker: The next proposed exhibit we inadvertently 
marked Commission’s Exhibit 61. 

Hearing Examiner Hier: I will remark it. 

Mr. Walker: This exhibit is, we agree, a continuing 
insert mailed with invoices of Arrow Brands for the first 
six months of 1957 to their customers. 

Hearing Examiner Hier: No. 63. 


(The document referred to was marked Commission’s 
Exhibit 63 for identification.) 


Hearing Examiner Hier: Same objection, Mr. Spriggs? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Same ruling. No. 63 is ad- 
mitted in the record. 
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(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 63, was received 
45 in evidence.) 


Mr. Walker: Off the record. 
(Discussion off the record.) 


Hearing Examiner Hier: No. 64 is a printed customer 
letter from Arrow Brands addressed to Mr. Wholesaler. 

And No. 65 is what? 

Mr. Walker: It is an advertisment forwarded— 

Hearing Examiner Hier: It’s an advertisement enclosed 
with 64, isn’t it? 

Mr. Walker: Yes. And it is agreed that these—64 and 
65—were issued March 29, 1957. 


(The documents referred to were marked Commission’s 
Exhibit 64 and 65, respectively, for identification.) 


Hearing Examiner Hier: Same objections, Mr. Spriggs? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Same rulings, and 64 and 65 
are admitted in evidence. 


(The documents referred to, heretofore marked for iden- 
tification Commission’s Exhibit 64 and 65, respectively, 
were received in evidence.) 


Mr. Walker: Commission’s Exhibit 66 is an ad appear- 

ing in the July 1957 edition of Texas State Florists’ 

Association Yearbook, and reprint of this ad was 

46 sent to customers in July of 1957. We offer Com- 

mission’s Exhibit 66 into evidence with this agree- 
ment—I mean as to what it is. 

Hearing Examiner Hier. Is that agreement satisfactorily 
stated to you? 

Mr. Spriggs: So far as we know it is. Mr. Roth simply 
mailed these to us with these dates, and I assume that 
they are correct. We can check them with him when 
he arrives. 

Hearing Examiner Hier: Very well. 


144 


(The document referred to was marked Commission’s 
Exhibit 66 for identification.) 

Hearing Examiner Hier: The same objections I take it? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Those objections are over- 
ruled. No. 66 is admitted in evidence. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 66, was received in evi- 
dence.) 


Mr. Walker: Commission’s Exhibit 67 is an announce- 
ment made by Arrow Brands, Inc., on September 4, 1957, 
and we now offer Commission’s Exhibit 67 into evidence. 

Hearing Examiner Hier: Did you say September 4? 

Mr. Walker: Yes, sir. 
47 Hearing Examiner Hier: What year? 
Mr. Walker: 1957. 


(The document referred to was marked Commission’s 
Exhibit 67 for identification.) 


Hearing Examiner Hier: Same objections? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Same ruling. No. 67 is ad- 
mitted in evidence. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 67, was received in evi- 
dence.) 


Mr. Walker: A document marked for the purposes of 
identification Commission’s Exhibit 68 is now offered in 
evidence under the agreement that it was an order blank 
enclosed with Commission’s Exhibit 67 as of September 
4, 1957. 

Hearing Examiner Hier: Is that correctly stated, Mr. 
Spriggs? i 

Mr. Spriggs: In regard to all of these I’ll make the 
same statement. It’s the information furnished to us, and 
we have no reason to question it. 
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Hearing Examiner Hier: All right. 


(The document referred to was marked Commission’s 
Exhibit 68 for identification.) 
Hearing Examiner Hier: The standing or contin- 
48 uing objections on the grounds stated are overruled, 
and 68 is admitted in evidence. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 68, was received as evi- 
dence.) 


Mr. Walker: Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: No. 69 is a printed customer 
letter addressed to “Gentlemen,” with a signature “Harry 
W. Roth.” 

Mr. Walker: Pardon me. Could we agree that that is 
a September 18, 1957, letter? And that also applies to the 


next two succeeding exhibits. 

Hearing Examiner: I’ll take care of it in a minute. 

No. 69 is a letter from Roth to “Gentlemen,” with ref- 
erence to Electro-Foil, under agreed date of September 
18, 1957. 

(The document referred to was marked Commission’s 
Exhibit 69 for identification.) 


Hearing Examiner Hier: No. 70 is the order blank that 
was enclosed therewith, same date. 


(The document referred to was marked Commission’s 
Exhibit 70 for identification.) 


Hearing Examiner Hier: No. 71 is an advertise- 
49 ment of Arrow Brands, Ine., Electro-Foil, contain- 
ing a sample attached thereto. 


(The document referred to was marked Commission’s 
Exhibit 71 for identification.) 
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Mr. Walker: Document marked for the purposes of 
identification Commission’s Exhibit 72-A and B is a letter 
or an announcement dated October 1, 1957, by Arrow 
Brands. 

Mr. Spriggs: I don’t believe those previous exhibits 
were admitted, were they, your Honor? 

Hearing Examiner Hier: Yes, they were all admitted 
over your objection. The record shows you had the same 
objection to them, and I have overruled those objections. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibits 69, 70 and 71, respec- 
tively, were received in evidence.) 


Hearing Examiner Hier: If the record is not clear, I 
will clear it up now. That means 59-A, B and C through 
71 are all admitted in the record over the objections stated, 
with 60-A through G being sealed or in camera. 

Now we are talking about 72-A and B, letter of 10/1/57, 
from Arrow Brands to whom? 

Mr. Walker: To their customers. 

Hearing Examiner Hier: With reference to what 

subject? 
50 Mr. Walker: Reducing prices. 
Hearing Examiner Hier: All right. 72-A and B. 


(The document referred to was marked Commission’s 
Exhibit 72-A and B for identification.) 


Hearing Examiner Hier: Do you have the same or 
additional objections? 

Mr. Spriggs: I have the same objections. 

Hearing Examiner Hier: Those objections are over- 
ruled. 72-A and B are admitted in the record. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 72-A and B, was received 
in evidence.) 


Mr. Walker: Document marked for the purposes of 
identification Commission’s Exhibit No. 73, dated by agree- 
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ment as of October 14, 1957, is a notice concerning the 
price reductions referred to in Commission’s Exhibit 72-A 
and B and making the same retroactive or purporting to 
make the same retroactive to October 1, 1957. 


(The document referred to was marked Commission’s 
Exhibit 73 for identification.) 


Hearing Examiner Hier: Same objection, Mr. Spriggs? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Same ruling. No. 73 is ad- 
mitted. 


51 (The document referred to, heretofore marked 
for identification Commission’s Exhibit 73, was re- 
ceived in evidence.) 


Mr. Walker: It is agreed that the next proposed exhibit 
was issued around December 9, 1957. 

This is the letter that goes with those exhibits. That is 
Commission’s Exhibit 74. The accompanying enclosures 
were forwarded to customers and prospective customers 
of Arrow Brands around December 9, 1957. 

Mr. Spriggs: I have got it the 7th, but it doesn’t make 
any difference. 

Mr. Walker: Pardon me. I’m sorry. 

Hearing Examiner Hier: The letter is No. 74. 


(The document referred to was marked Commission’s 
Exhibit 74 for identification.) 


Hearing Examiner Hier: Commission’s Exhibit 75 is a 
Color Guide containing samples or swatches of various 
types of foil. 


(The document referred to was marked Commission’s 
Exhibit 75 for identification.) 


Hearing Examiner Hier: Nos. 76 through 91 are all 
entitled “Stock Check,” Arrow Brands, Inc. Each one 
contains a sample of foil with various colors. They are 
distinguished one from the other simply by the trade name 
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which Arrow Brands has printed on their face, to 
wit: 

52 16 is Samson. 
77 is Tapestry. 
78 is Trojan. 
79 is Tapestry 24. 
80 is Amazon. 
81 is Plant-R-Foil. 
82 is Baroque. 
83 is Spartan. 
84 is Floral Foil. 
85 is Glory Foil. 
86 is Tutone. 
87 is Queen’s Lace. 
88 is Bali Ha’i. 
89 is Regency. 
90 is Blossomtime. 
91 is Chantilly Lace. 


(The documents referred to were marked Commission’s 
Exhibit 76 through 91, respectively, for identification.) 


Hearing Examiner Hier: Now, treating them as a whole 
because they all went together, do you have the same 
objections? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Any additional objections? 

Mr. Spriggs: No, sir. 

Hearing Examiner Hier: All right. Then those 
53 objections are overruled, and 74 through 91 are 
admitted in evidence. 


(The documents referred to, heretofore marked for iden- 
tification Commission’s Exhibits 74 through 91, respec- 
tively, were received in evidence.) 


Mr. Walker: The next one is a document marked for 
the purposes of identification Commission’s Exhibit No. 
92, and it was mailed on approximately December 23, 1957, 
and similar ones were mailed bi-monthly thereafter start- 
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ing in December of 1957 to the customers of Arrow Brands. 


This document is familiarly known in the trade as cal- 
ender counter cards. 


(The document referred to was marked Commission’s 
Exhibit 92 for identification.) 


Mr. Walker: We offer Commission’s Exhibit 92. 

Hearing Examiner Hier: Same objection to 92% 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Very well, That objection is 
overruled. No. 92 is admitted in evidence. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 92, was received in evi- 
dence.) 


Hearing Examiner Hier: What’s next? 
Mr. Walker: I’ll hand you what purports to be an 
envelope, a letter, a sample of foil, an advertisement, 
54 and an order card, and ask your Honor to properly 
number those. 

Hearing Examiner Hier: Did this all go out in one 
mailing? 

Mr. Walker: Yes, sir. And it’s agreed this was mailed 
out on or around December 27, 1957, by Arrow Brands. 

Mr. Spriggs: Is there a sample of foil in there? 

Mr. Walker: There is. 

Hearing Examiner Hier: I will mark these five docu- 
ments as 93-A through E, “A” being the transmittal en- 
velop, “B” being a note from H. W. Roth addressed to 
no one, “C” being a sample of gold foil, “D” being a large 
advertisement of Spartan foil, and “E” being and order 
blank. 


(The documents referred to were marked Commission’s 
Exhibit 93-A through 93-E for identification.) 


Mr. Walker: The next exhibit, which would be 94, is a 
letter signed by Mr. Roth as president of Arrow Brands, 
addressed to his customers as of January 17, 1958. 
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Hearing Examiner Hier: That will be 94-A and B. 


(The document referred to was marked Commission’s 
Exhibit 94-A and B for identification.) 


Hearing Examiner Hier: I take it you gentlemen have 
the same objections to 93-A through E and 94-A and B 
that you have previously stated? 
55 Mr. Spriggs: Yes. 
Hearing Examiner Hier: Those objections are 
overruled. 93-A through E and 94-A and B are admitted 
in the record. 


(The documents referred to, heretofore marked for iden- 
tification Commission’s Exhibits 93-A through 93-E and 
94-A and 94-B, respectively, were received in evidence.) 


Mr. Walker: Next, Commission’s Exhibit 95, is a letter 
that it was agreed was circulated to customers of Arrow 
Brands on February 4, 1958, which is a reprint of an 
article appearing in the “Los Angeles Times” of Sunday, 
January 26, 1958. 

Hearing Examiner Hier: All right. No. 95. 


(The document referred to was marked Commission’s 
Exhibit 95 for identification.) 


Mr. Walker: No. 96 is another or additional calendar 
eard mailed on or around April 25, 1958. 
Hearing Examiner Hier: No. 96. 


(The document referred to was marked Commission’s 
Exhibit 96 for identification.) 


(The documents referred to, heretofore marked for iden- 
tification Commission’s Exhibits 95 and 96, respectively, 
were received in evidence.) 


Mr. Walker: At this time, your Honor, I’d like to re- 
quest a recess until one-thirty, if that is suitable to 
56 your Honor and counsel for the respondent. 
Hearing Examiner Hier: How much more do you 
have? 
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Mr. Walker: I don’t know, because Mr. Spriggs hasn’t 
furnished them all, but we don’t have too much more. 
We'll probably take two hours this afternoon. 

Hearing Examiner Hier: We will adjourn until two 
o’clock then. 


(Whereupon, at 12:07 p.m., a recess was taken until 
2:00 p.m., this day.) 


57 AFTERNOON SESSION 
(2:00 p.m.) 


Hearing Examiner Hier: On the record. Respondents 
have the same objections to Commission’s Exhibits 95 and 
96 that they have had to most other exhibits, which appear 
on an earlier record. Those objections are overruled. Com- 
mission’s Exhibits 95 and 96 are admitted. 


(The documents referred to, heretofore marked Commis- 
sion’s Exhibits 95 and 96 for identification, were received 
in evidence.) 


Hearing Examiner Hier: Off the record. 
(Discussion off the record.) 


Hearing Examiner Hier: Commission’s Exhibit 97 is 
an advertisement circular entitled “Multiply Easter Sales 
Fast” dated February 25, 1956. Commission’s Exhibits 
98-A through G are a series of advertisements, circulars 
and notes and so on that went out in one mailing, 98-A 
being entitled “The shape of things to come”; 98-B being 
a note of Harry W. Roth, unaddressed; and 98-C a typical 
sales telegram; 98-D an advertisement entitled “Did the 
rabbit get your foil?”; 98-E another advertisement of most 
of the superlatives in the English language as far as I can 
see; 98-F entitled “It’s Ready Now, Pot-Wraps;” and 
98-G entitled “It’s been a great year.” 


(The documents referred to were marked Commission’s 
Exhibits 97, and 98-A through G for identification.) 
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58 Hearing Examiner Hier: You have the same objec- 
tions or do you have any additional objections? 
Mr. Spriggs: No additional. 
Hearing Examiner Hier: All of them, Commission’s 
Exhibits 97 and 98-A through G, are admitted in evidence. 


(The documents referred to, heretofore marked Com- 
mission’s Exhibits 97 and 98-A through G, were received 
in evidence.) 


Mr. Spriggs: Of course it is understood that these being 
before the acquisition are not admissible. 

Hearing Examiner Hier: Yes. All right. Commission’s 
Exhibit 99 is an advertisement of Arrow Brands entitled 
“The Flat Pak”; and 100 is another advertisement of 
Arrow Brands entitled “Is your foil inventory com- 
plete?” 


(The documents referred to were marked Commission’s 
Exhibits 99 and 100 for identification.) 


Hearing Examiner Hier: The record may show the same 
objections and the same ruling on these two exhibits, 
Commission’s Exhibits 99 and 100, and they are being 
admitted in evidence over those objections. 


(The documents referred to, heretofore marked Com- 
mission’s Exhibits 99 and 100 for identification, were re- 
ceived in evidence.) 


Hearing Examiner Hier: What is next? 

Mr. Walker: This is a letter and order blank, or 
59 announcement, as of December 29, 1955. 

Hearing Examiner Hier: Incidentally, gentlemen, 
what was the date on this 98 series? Does anybody know 
if there were any dates on that? 

Mr. Spriggs: There were one or two that we didn’t 
have the identifying date on, or it may have fallen off and 
I am not sure of the date. We will have to have Mr. Roth 
clear that up. 
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Hearing Examiner Hier: All right. Commission’s Ex- 
hibits 101-A through D consists of an announcement or 
advertisement of Arrow entitled “Only Presentation Finds 
the Way Around Competition;” 101-B is a return envelope, 
self-addressed; 101-C is an order blank, and so is 101-D. 
All of these are as of December 29, 1955. 

The record may show the same objections are entered 
to these as were to the previous series of exhibits, which 
objections were overruled and the exhibits are admitted in 
evidence. 


(The documents referred to were marked Commission’s 
Exhibits 101-A through D for identification and were 
received in evidence.) 


Hearing Examiner Hier: Off the record. 
(Discussion off the record.) 


Hearing Examiner Hier: On the record. In the off the 

record discussion, it appears what I suspected, 

60 namely that there is no argument here, no conten- 

tion whatsoever, that Arrow Brands, Inc., prior to 

the acquisition, bought aluminum foil from the Respond- 

ent, processed it, and re-sold it to the floral trades if not 

others, as decorative aluminum foil. So I see no point in 

loading this record with a lot of advertisements to that 
effect. 

Mr. Spriggs: The only thing is that having put in the 
advertising after the acquisition, We wouldn’t want it to 
be assumed that we didn’t have any advertising before the 
acquisition, and this is before the acquisition. 

Hearing Examiner Hier: Counsel can stipulate that this 
Arrow Brands outfit has been advertising ever since they 
have been in business, isn’t that right? 

Mr. Walker: As far as I know. 

Mr. Houghton: Why can’t we stipulate and throw out 
all the advertising exhibits? 

Hearing Examiner Hier: We can’t do that, for this 
reason: We do want one or two samples of this in the 
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record; an example or two of how they sold, because of 
this language that I just mentioned of Mr. Justice Bren- 
nen’s, about sufficiently distinct and peculiar character- 
istics. 

I assume in this case, like every Section VII case, his 
drive is to narrow the market as much as possible, and your 
drive is to widen it as much as possible. That always 

happens in those cases and therefore we have to have 
61 some samples in the record, but I don’t want this 

record loaded with a lot of advertising going back 
to 1952 and 1953 and 1954 of what was then an independent 
concern, absent anything to the effect that they have either 
broadened their product lines, or narrowed them. 

Mr. Houghton: Let’s find out why counsel wanted this 
advertising introduced, and we— 

Hearing Examiner Hier: They haven’t broadened their 
product lines, have they? 

Mr. Walker: I can’t answer completely, because I don’t 
know. I have in my mind that they may have broadened 
their product line. 

Hearing Examiner Hier: Since the acquisition? 

Mr. Walker: Yes. 

Hearing Examiner Hier: I am talking about before the 
acquisition. They were selling what you described in your 
complaint as decorative aluminum foil to the florist trade 
and possibly other outlets up until the time they were 
acquired. Isn’t that right? 

Mr. Houghton: They were selling wrap before they 
were acquired. The advertising Mr. Walker has before 
him demonstrates that. 

Mr. Walker: I don’t know the date on that. 

Mr. Houghton: We know that was before August 31, 
1956. 

Mr. Walker: If you know it, that is that, and I 
62 think to that extent we ought to put that in. 

Hearing Examiner Hier: If you have other ad- 
vertising about wrap, pass it up, and we will put it in the 
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record too. Somebody is going to pay through the nose 
to print this record. 

Commission’s Exhibit 102 isan Arrow Brands advertise- 
ment of gift wrap and there is clipped to it, to keep it from 
being lost, 11 samples of such gift wrap, which will not 
take a staple, and the colors defy my description. I can’t 
possibly describe those colors. 


The document referred to was marked Commission’s 
Exhibit 102 for identification.) 


Mr. Walker: The next one is the one of February 15, 
1956, which shows cellophane was one of the product lines 
of this outfit. 

Hearing Examiner Hier: All right. Commission Exhibit 
103 is the same thing as 102, except that it contains three 
samples or swatches of cellophane. 


(The document referred to was marked Commission’s 
Exhibit 103 for identification.) 


Mr. Spriggs: May we inquire if there is a date on that? 
Mr. Walker: There was and I tore it off. 
Hearing Examiner Hier: I don’t see any. In pencil it 
is written down here 2-15-56. 
Mr. Walker: The next one is called “Pot-Wraps of 
Distinction.” That will be the last one on the ad- 
63 vertising of this company. 
Hearing Examiner Hier: Commission’s Exhibit 
104 is an advertisement of Baroque Saddleweave Jubilee 
pot wraps. 


(The document referred to was marked Commission’s 
Exhibit 104 for identification.) 


Hearing Examiner Hier: Gentlemen, I assume you have 
the same objections to 102, 103, and 104 as you had to 
the previous series? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Those objections are overruled 
and 102, 103, and 104 are admitted in evidence. 
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(The documents referred to, heretofore marked Commis- 
sion’s Exhibits 102, 103, and 104 for identification, were 
received in evidence.) 


Mr. Spriggs: Is there a date on the pot-wrap? 

Hearing Examiner Hier: I don’t see it. 

Mr. Spriggs: I know it was before August 31, 1956, 
but we will have to verify that. 

Hearing Examiner Hier: What is next? 

Mr. Walker: Next is “Facts for Industry” U.S. Depart- 
ment of Commerce, Bureau of the Census, for 1955. 

Hearing Examiner Hier: Commission’s Exhibit 105 is 
“Facts for Industry,” Series M34P-05 dated July 24, 1956, 
Bureau of the Census. 


(The document referred to was marked Commission’s 
Exhibit 105 for identification.) 


64 Mr. Walker: And here is the “Facts for Indus- 
try” for the year 1956, the same thing. 
Hearing Examiner Hier: Commission’s Exhibit 106 is 
“Facts for Industry” for 1956. 


(The document referred to was marked Commission’s 
Exhibit 106 for identification.) 


Hearing Examiner Hier: Mr. Spriggs, do you object 
to those two documents? 

Mr. Spriggs: No, your Honor. 

Hearing Examiner Hier: Commission’s Exhibits 105 and 
106 are admitted. 


(The documents referred to, heretofore marked Commis- 
sion’s Exhibits 105 and 106 for identification, were re- 
ceived in evidence.) 


Mr. Walker: The next two are samples of pure aluminum 
florist foil as sold by the Highland Supply Corp., High- 
land, Illinois, and when the man from Highland is on the 
stand, of course we will refer to this and have testimony 
on it. 
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Hearing Examiner Hier: Is there some distinction in 
these by way of date? They are both entitled the same 
thing. 

Mr. Walker: We will clear that up when the man from 
Highland testifies. 

Hearing Examiner Hier: You are not going to put them 
in evidence until you get it cleared up, because I want to 

understand it, and if you can’t explain it, I am not 
65 able to understand it. 

Mr. Spriggs: One of them is 1958, I think it says, 
on its face. Maybe I am mistaken. No, it doesn’t say 
which year it is. Does it make any difference what year 
they are? 

Hearing Examiner Hier: I have to distinguish in the 
record so that people that read this record may know which 
is which and what is what as between them, and they have 
the same caption. 

Mr. Spriggs: One is square and the other is rectangular, 
if that is sufficient. 

Hearing Examiner Hier: That isn’t much, but if that 
is all you have, I guess we can settle for that. It seems 
there ought to be some more distinction. They certainly 
don’t get two of those out in the same year. 

Mr. Spriggs: They probably don’t, although these are 
different kinds. You can see that from the foil. You 
wouldn’t notice them, perhaps, but you can see the designs 
are somewhat different. 

Hearing Examiner Hier: I imagine that is true, but 
we wouldn’t know one design from another. 

Mr. Spriggs: We wanted to clear up these exhibits and 
get them out of the way, so we wouldn’t have to spend 
so much time in the testimony having you mark exhibits 
and interrupt the examination. 

Hearing Examiner Hier: Off the record. 


66 (Discussion off the record.) 


Hearing Examiner Hier: On the record. Commission’s 
Exhibit 107 is Highland Supply Corp.’s foil and cellophane 
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converters, and is entitled “Pure Aluminum Florist Foil, 
Flower Pot Wrap and Cellophane,” and is filled with 
samples. Commission’s Exhibit 108 is the same thing, but 
it is vertically bound instead of horizontally bound. It is 
also rectangular in shape as opposed to the other, which 
was square. 


(The folders referred to were marked Commission’s Ex- 
hibits 107 and 108 for identification.) 


Mr. Spriggs: No objection. 
Hearing Examiner Hier: All right. Both of those are 
admitted in evidence, to be later explained. 


(The folders referred to, heretofore marked Commis- 
sion’s Exhibit 107 and 108 for identification, were received 
in evidence.) 


Mr. Walker: The H. D. Catty Corporation, for the year 
1958, a sample of their aluminum foil gift wrap papers. 
Hearing Examiner Hier: That will be marked Commis- 
sion’s Exhibit 109, a sample book of H. D. Catty Corpora- 


tion, 1958. 


(The folder referred to was marked Commission’s Ex- 
hibit 109 for identification.) 


Mr. Walker: The next is the sample book of H. D. Catty 
Corporation for Florist and Decorative Foil, Stock 

67 Sample Book HA. 

Hearing Examiner Hier: What year? 

Mr. Walker: It doesn’t give the year. We assume it is 
1958. 

Mr. Spriggs: I think that is right. 
Mr. Walker: We will clear that up. 

Hearing Examiner Hier: All right, you have heard the 
description. That will be Commission’s Exhibit 110. 


(The document referred to was marked Commission’s 
Exhibit 110 for identification.) 
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Hearing Examiner Hier: Any objection? 

Mr. Spriggs: No, sir. 

Mr. Walker: The next is a Revere Copper and Brass 
Incorporated, Foil Division, Embossed Designs of alumi- 
num foil. 

Hearing Examiner Hier: Is this for 1958 or not? 

Mr. Walker: We assume it is, and the testimony will 
probably clear that up. 

Mr. Spriggs: Yes. 

Mr. Walker: Next is a sample book of Kaiser Aluminum 
Foil. We assume that is for 1958. 

Mr. Spriggs: That is current, yes. 

Hearing Examiner Hier: The Revere Copper and Brass 
folder will be Commission’s Exhibit 111, and the Kaiser 
will be Commission’s Exhibit 112. 


(The documents referred to were marked Commission’s 
Exhibits 111 and 112 for identification.) 


68 Mr. Walker: Next is a sample book number 114 of 
the Bruder Teich Company, Vienna, Austria, and 

it is a sample of Florist Foils sold by this Austrian Com- 
pany. 

Hearing Examiner Hier: In this country? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: Well, I take it you have no 
German ancestry? 

Mr. Walker: No, I don’t. 

Hearing Examiner Hier: That will be Exhibit 113. 


(The folder referred to was marked Commission’s Ex- 
hibit 113 for identification.) 


Mr. Walker: Next are three of the Lion Ribbon Com- 
pany, New York, three different patterns, the same width, 
and the Lion Ribbon Company is a representative or agent 
for an Italian foil company, whose name escapes me, but 
evidence will be introduced on it later. 

Hearing Examiner Hier: First of all, let’s get that name 
spelled right. 
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Mr. Walker: L-i-o-n. 

Hearing Examiner Hier: Commission’s Exhibit 114 is 
this sample book for the Lion Ribbon Company, 20 inch 
width; Exhibit 115 is the same thing, in the same width, 
except that the pattern is Monaco—the pattern is missing 
from Exhibit 114—and Exhibit 116 is King pattern, 20 
inch width. 

(The documents referred to were marked Commission’s 
Exhibits 114, 115, and 116 for identification.) 


69 Hearing Examiner Hier: Now I assume from the 
nature of these Exhibits 109 through 116, they meet 
with no objection on your part, Mr. Spriggs? 
Mr. Spriggs: That is right. 
Hearing Examiner Hier: They will be received. 


(The documents referred to, heretofore marked Commis- 
sion’s Exhibits 109 through 116 for identification, were 
received in evidence.) 


Hearing Examiner Hier: All right. 
Mr. Walker: This is off the record. 
Hearing Examiner Hier: Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. Mr. Walker, 
give me the specifications of the subpena we have been 
discussing. 

Mr. Walker: “All”— 

Hearing Examiner Hier: (Interposing.) Give your copy 
to me, so I can follow it as he argues. 

All right, Mr. Spriggs, go ahead. 

Mr. Spriggs: If your Honor please, we, in an effort to 
cooperate, as you can see the subpena is addressed to 
Reynolds Metals, but sent to us, and to save time, we are 
responding in the manner I am just about to mention. We 
have produced, and have here in the court room the docu- 

ments which have been requested under that subpena. 
70 Now I don’t know whether your Honor could en- 
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tertain an oral motion to quash, because obviously 
there wasn’t very much time for us to prepare a written 
motion to quash, but if your Honor will treat what we are 
about to say this afternoon as an oral motion to quash, or 
to limit, as we outline it, that will serve the purpose just 
as well. 

Hearing Examiner Hier: It will, and it is agreeable. Go 
ahead. 

Mr. Spriggs: We feel that these are not admissible, 
any of the documents requested therein, and that they are 
irrelevant, immaterial, and they call for confidential ree- 
ords. As you can see, they deal with the books and records 
beginning with the date of the acquisition, going into the 
costs and operations of the company since that time. 

Hearing Examiner Hier: Well, is this true—I assume 
this to be true or you wouldn’t have subpenaed it: They 
indicate how Arrow Brands has been faring in the market 
in which they have engaged from the time of the acquisi- 
tion down to January 1, 1958, both financially and other- 
wise. Is that right? 

Mr. Spriggs: I think that is correct. 

Hearing Examiner Hier: And you want them for what 
purpose, to show how the acquisition affected the opera- 
tion? 

Mr. Walker: Yes, your Honor. We feel that these in- 
ter corporate communications are relevant because it will 

show and tend to show that there may be probably 
71 a lessening of competition, or a tendency to create 
a monopoly, in the line of commerce that is involved 
here. These are the reports that are required by the 
Reynolds Metals Company after the acquisition from Arrow 
Brands as to their operation. For that reason we feel 
that any inter-corporate report is relevant, and if you 
would like to hear me, I have a few ideas as to why it 
would be, and one of the reasons is that just the Federal 
Business Record Act, as passed by Congress. 
Hearing Examiner Hier: That simply takes care of 
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other matters; that has nothing to do with what he is 
talking about, as I see it. 

So far as this confidential, financial information goes, 
Mr. Spriggs, these documents can be received in camera 
or sealed, and no one will see them except Commission 
counsel, and you and me and the Commission, so that ob- 
jection does not impress me very much. 

Now if they show what you said—that is the reason 
I asked the question—as to how this company has been 
faring since it was taken over by your client, I think they 
are highly competent and highly relevant and highly ma- 
terial, either for one side of the case or the other. I don’t 
know what they are going to show. They may show that 
competition has increased rather than lessened. They may 
show exactly what you want to show in this case. I don’t 
know because I haven’t seen them. But I certainly think 

they are relevant in any instance, because while it 
72 is not conclusive what actually happens after an 

acquisition when the suit is brought under the Clay- 
ton Act, that being a potential statute rather than an 
actual statute, like the Sherman Act, nevertheless, that 
is very important evidence, it seems to me, as to what 
effect this acquisition has had. And I can’t agree with 
you that they are irrelevant and immaterial at all. 

Frequently in these merger cases we don’t have any 
evidence of an acquisition, and we are left to speculation 
alone. 

Mr. Spriggs: Might I say this, in what respect does this 
show or tend to show or is relevant to showing of lessening 
of competition, or tending to create a monopoly? I don’t 
see how these affect that. 

Hearing Examiner Hier: I don’t say it does. But it 
may. Since you have taken over Arrow Brands, they 
may be sinking below the waves, for all I know. On 
the other hand, they may have increased sales remark- 
ably or acquired new sales techniques from your client, 
which has at least a far wider experience in merchandising 
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than a concern the size of Arrow would have by itself. 
I don’t know what they show; I am merely speculating, 
but they certainly show something one way or the other 
as to how that company got along and I can’t agree with 
you about the relevancy and materiality of it. 

The motion to quash is denied on that basis. 

Now then, what do you want to do about it? 
73 He can take an appeal if he wishes, to the Com- 
mission. That is a matter of right and not a mat- 
ter of privilege, or he can produce them and you ean look 
them over and see whether you want to put them in or 
not. 

If you brought them into the hearing room, you better 
put them in, or I will get the impression they will help 
the other side. 

Mr. Spriggs: He hasn’t seen them yet. I wonder if 
we could let this rest until tomorrow morning? 

Mr. Walker: That is right, we may. 
* * * * * * 


74 Room 332 
Federal Trade Commission Bldg. 
Washington, D. C. 
June 3, 1958 
* * * * * * 
Frank Lawrence Eichner 
Direct Examination 
By Mr. Kelly: 
Q. With what company are you associated? A. 
Reynolds Metals Company. 
Q. How long have you been with the Reynolds Metals 
Company? A. Since June 1, 1930. 
Q. What position do you presently have? A. General 
manager, manufacturing, foil division. 
Q. How long have you held that position? A. Since Jan- 
uary 1950. 
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‘Q. ‘What position. did you hold before that? A. Plant 
manager, Glendale, Long Island plant. 
Q. What were the functions of that plant? A. Rolling 
aluminum foil. 
Q. Rolling foil? A. Yes. 
Q. How long were you with that plant, sir? A. 
76 Twelve years. 
Hearing Examiner Hier: Speak slowly and as 
distinctly as possible so the reporter and these gentlemen 
over here can hear you. 


By Mr. Kelly: 


Q. You say you are presently general manager of foil 
manufacturing in the Reynolds Metals Company? A. Yes, 
sir. 

Q. Describe the duties of that office. A. Well, to gen- 
erally supervise the operation of our three foil plants 
from a general administration standpoint. 

Q. From an administration standpoint? A. Yes. 

Q. Do you govern expenses of the plants? A. Regulate 
budgets, expenses. I’m responsible for the profit-and-loss 
statements and also for capital expenditures in the way 
of equipment. 

Q. Are you familiar with the manufacturing processes 
of each of those plants? A. Yes, sir. 

Mr. Walker: Pardon me. May I interrupt? Will you 
both get your voices up? 


By Mr. Kelly: 


Q. Would you describe the processes involved in pro- 
ducing foil from the ingot stage on? A. Well, that’s 
77 ~= a little out of my territory. 
Q. That’s out of your territory? A. I start with 
the reroll. coil. 
Q. Reroll foil? A. Yes. 
Q. What would reroll foil be? A. Aluminium sheet at 
026 gauge. 
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Q. Aluminum sheet is .026 gauge? A. Yes. 

Hearing Examiner Hier: .026 gauge? Is that mills, or 
what is it? 

The Witness: Twenty-six thousandths of an inch. 


By Mr. Kelly: 


Q. From the reroll stage would you describe the proc- 
esses involved? A. At twenty-six thousandths of an inch 
the coils are annealed to render them dead soft. They are 
then taken through a series of rolling mill operations, each 
operation reducing the metal approximately 50 per cent in 
thickness down to but not including the last pass. On the 
last pass two sheets are doubled together and finished to 
the finished gauge, which could be anything from one- 
thousandth of an inch to .00035 inches—three and a half 
ten-thousandths of an inch. 

Hearing Examiner Hier: Well, now, is this an- 
78 nealing in the last pressure annealing or do you 
use a laminator? 

The Witness: That’s the first pass, prior to the first 
pass, and that can be either controlled atmosphere or 
uncontrolled atmosphere annealing. 


By Mr. Kelly: 


Q. At what stage are alloys put in? A. There are no 
alloys in foil. 

Q. The reroll coils would vary as to alloys? Is that 
true? A. No, generally speaking, the analysis of our re- 
roll is about 99.45 per cent pure aluminum. Variation 
would be relatively small. Not over one or two hundredths 
of a per cent. 

Q. Was Reynolds rolling foil at the time you were plant 
manager in Glendale? A. Yes, sir. 

Q. Are you familiar with the history of the foil busi- 
ness? A. Yes, very much so. 

Q. Could you describe in a general way the— A. How 
far back do you want me to go? 

Mr. Houghton: Louder, please. 
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By Mr. Kelly: 


Q. From the time it became a substantial product. A. 
Well, that would be 1889. That process prior to the 

79 time there was any aluminum. And that was prima- 
rily a tin and lead, or composition, foil, industry. At 

that time there were two principal foil companies in the 
United States—the Johnston Foil Company at St. Louis— 

Hearing Examiner Hier: Spell it. 

The Witness: J-o-h-n-s-t-o-n Foil company. And a 
firm in New York called Lehmaier Schwartz and Company 
—L-e-h-m-a-i-e-r Schwartz and Company. Subsequent to 
1900 Conley Foil Company came into being. 

By 1922 most of the small foil companies like Philadel- 
phia Patent Metal Company and American Foil had been 
absorbed by Lehmaier Schwartz. In 1925 Conley Foil 
Company was absorbed by Lehmaier Schwartz and Com- 
pany. In the same period U. S. Foil Company, the prede- 
cessor to Reynolds Metals Company, had acquired some 
smaller companies, namely, Midland Metal Company in 
Chicago and John J. Crooke Company. 

By 1928 U. S. Foil had become Reynolds Metals Com- 
pany and had acquired the assets of Beechnut Foil Com- 
pany. 

By June 1, 1930 Lehmaier Schwartz had been acquired 
by Reynolds Metals Company, and at that point I joined 
Reynolds Metals Company. 

In 1930 there were two major foil companies in the United 
States besides Aluminum Company of America. And they 

were Johnston Foil Company in St. Louis, Reynolds 
80 Metals Company, and Aluminum Company of Amer- 
ica. 


By Mr. Kelly: 


Q. Could you describe the development from 1930, bring- 
ing in the varied uses to which foil was put and the part 
use played in the development of foil? A. Not too much 
because I was in manufacturing. I didn’t have too much 
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to do with selling end of the business, and that’s where 
your product development would come. 

Q. All right. Now, you mentioned that foil doesn’t 
vary much in the alloy. Are there any characteristics of 
foil which are variable? A. Temper. 

Q. Temper? A. Temper. 

Q. Would you describe how temper varies? A. Well, 
as we roll the metal before any heat-treating is done it’s 
in the full hard state or fully tempered metal. It can be 
used for some applications in that condition. But for 
the most part, the bulk of what we produce is annealed 
to dead softness for its foldability and flexibility. 

Q. Foldability and flexibility? A. Yes. 

Q. Is there any general trade name for the various 
tempers? A. Well it’s just “H” temper and “O” temper 

—“Q” for soft, “H” for hard. 
81 Q. Would you describe what “H” temper is? A. 
Full hard. 

Q. Full hardened? A. Yes. 

Q. What would that mean? A. Well, it would mean 
that the metal has no softness to it. I would be tinny. 

Q. Tinny? A. Yes. 

Q. And “O” temper? A. Would be dead soft. 

Q. And do you need separate equipment to produce— 
A. No. 

Q. You can produce it on the same mill? A. The metal 
as it comes from the final rolling mill is “H” temper. By 
subsequent heat treatment we restore it to “O” temper. 

Q. Do you restore all your foil is “O” temper? A. Not 
all of it, but most of it. 

Q. Most of it? Why wouldn’t you restore it? A. Well, 
metal for containers, for example, might be H-14, H-16, 
H-18, H-24 temper, depending on depth of draw or the 
height of the container. 

Q. “H” and “O” tempers vary among themselves then? 

A. “O” temper does not vary. “O” temper is just 
dead soft—period. But “H” temper can vary all 
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the way from H-24, which is the extreme of hardness, 
to just plain “H” temper, which represents “as rolled” 
condition. 

Q. Are there any other characteristics of foil which 
vary? A. I would say not. 

Q. You mentioned that you may roll it down from .01 
inch, all the way down from .01 .0035. A. I said .001— 
one-thousandth of an inch down to three and a half ten- 
thousandths of an inch. That would be your fmished 
product as our common product mix has been averaging. 

Q. Could you turn out a foil at any gauge in between 
those? A. Yes, sir. 

Q. And do you? A. We do. 

Q. Why would you vary the gauge? A. To suit the cus- 
tomer’s request. 

Q. To suit the customer? A. We manufacture to a pro- 
duction order specification. 

Q. It’s kind of a custom rolling? A. Yes. 

Q. After the foil stage is reached, what further opera- 
tion is to be performed on it? Would they fall into any 

general classifications? A. There again it would de- 
83 pend on what the production order called for. We 
could make almost anything at that point. 

Q. Well, we’ve covered the rolling stage. What would 
be the next stage that is possible? A. Well, you could 
fabricate it in any one of a half-dozen different forms, 
but there again we don’t have any stock items as such. 
We manufacture strictly to a production order calling 
for a specific quantity and a definite specification. 

Q. Would you describe some of the fabricating? Would 
you describe the fabricating operation? A. Well, label 
stock for example, is .00035 gauge metal laminated to 
roughly 30-pound paper. 

Q. That’s laminated? A. Yes. 

Q. What is “laminated”? A. Aluminum foil is mounted 
with an aqueous adhesive, glue, to paper and delivered to 
a printer in rolled form to be printed into beer labels, 
beverage labels, what have you. 
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Q. Is only the label stock laminated? A. No, Our Rey- 
seal overwrap material is also laminated with wax instead 
of aqueous adhesive. 

Q. Laminated with wax? A. Yes. 
84 Q. Not with paper? A. Well, it’s laminated to 
paper with wax. 
Q. With wax? I see. A. The expression “to laminate” 
also infers a sheet of paper in intimate contact with the 
metal. 

Q. Is anything else laminated besides paper? A. Cigar- 
ette foil is laminated. 

Q. Cigarette foil is laminated? A. Yes. 

Q. That is foil to paper? A. Foil to paper. 

Q. Is foil laminated to anything else besides paper. A. 
Yes, it’s laminated to cardboard for folding boxes. 

Q. Anything else? A. It’s been laminated to cloth for 
military packaging materials. It’s been laminated to as- 
bestos for insulating for Navy requirements. And it’s 
been produced in the form of metalic yarn, where a sheet 
of foil is laminated between two sheets of celelophane 
or equivalent acetate film, slit into very narrow widths 
and used in weaving textiles. 

Q. What other operation may be performed besides lami- 
nating? A. It can be embossed, can be lacquered. 

Q. What is “embossed”? A. Embossing means 

85 to deform the metal by introducing a design into 

it. For example, a white silk design is a very 

common one, just a series of dots contiguous to each other. 

Another fairly common design is a frosted design which 

you will see on candy box tops—has the appearance of 
frosted windowpane. 

Q. Can any gauge of foil be laminated? A. Yes, any 
gauge can be laminated, but we don’t usually laminate— 
there’s no requirement—let me put it that way—for heavier 
than .001 that I know of. 

Q. Anything below .001 can be? A. Thinner than .001 
can be laminated. 
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Q. Can any gauge be embossed? A. Yes, we emboss sheet 
metal up to and including .026 for roofing and siding. 

Q. Could any gauge be too thin to emboss? A. Yes, 
below .0005 we have difficulty from the standpoint of frac- 
turing. 

Q. Standpoint of fracturing? A. Yes. That is, the metal 
is too thin to stretch far enough, and it tends to fracture 
at high points of your embossing design. 

Q. You can emboss below .0005? A. By laminating. 

Q. By what? A. Laminating—to a sheet of paper. 
86 Q. If you laminate it? You have to laminate it 
first? A. That’s right. 

Q. And then emboss it? A. Right. 

Q. Is there any special machinery that could be used to 
emboss the foil aluminum without fracturing—to minimize 
fracturing? A. We have never explored that, Mr. Kelly, 
because it hasn’t been practical from the production stand- 
point. 

Q. I see. What is lacquering? A. To apply a nitrocel- 
lulose lacquer or the equivalent containing a dye or a 
pigment which produces a color such as red, gold, blue, 
green, yellow, orange. 

Q. Are there any other operations which may be per- 
formed on foil? A. There probably are but I can’t think 
of any principal ones right now. 

Q. Could I refresh your recollection by suggesting 
printing? 

Mr. Lemon: We can’t hear you. 

By Mr. Kelly: 


Q. Could I refresh your recollection by suggesting 
printing? A. That, of course, would fall in the 
87 same category as lacquering. 

Q. As lacquering? A. Yes, because printing is 
also a nitrocellulose operation, and we use the same means 
of producing a design or a continuous design or an 
interrupted design as we do applying a solid color, namely, 
by gravure cylinder application. 
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Q. What is a gravure cylinder application? A. A. copper 
cylinder which has been etched and then chrome-plated. 

Q. After the fabricating stage can any further opera- 
tions be performed on the fabricated product? A. Well, to 
what point of fabrication would you refer? 

Q. We'd have to go individually then? A. Yes. 

Q. Say after laminated foil, foil laminated to paper. 
A. It can be spooled or narrow ribbons slit to width, let’s 
say, that can be cut in square sheets. 

Q. What would those operations be described as? Is 
there any general— A. The slitting operation would be 
deliberate narrow rolls to a given diameter. For example, 
a canister liner stock such as you see in Pillsbury or 
Ballard biscuits. Or it can be sheet form for convolute 
wrap-arounds. 

Q. Is that still referred to as fabricating? A. Yes, 
88 Q. What is a converting operation? A. that’s a 
generic term applied to anything you do to plain 
metal beyond that point. Converting could mean laminat- 
ing, embossing, lacquering, rolling it up in 25-foot rolls 
for Reynolds Wrap. All of those are conversion. Con- 
version means to change from plain foil into something 
else, usually into an end product. 

Q. That would be a general term embracing all fabri- 
cating? A. Any fabrication beyond the plain foil stage. 

Q. Is there any operation which you haven’t described 
which would be called “converting”? A. Not that I can 
recall. 

Q. With each of the fabricating operations which you 
have described would different machinery be necessary— 
different, says, to laminate them to— A. Yes. For solid 
glue laminating as distinguished from wax laminating, they 
would be two different and distinct types of equipment. 
Embossing would require a different machine than the 
laminator or the Reyseal machine, for example. And the 
lacquering machine is an entirely different piece of equip- 
ment from a laminator or an embosser. In other words, 
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each one has its own characteristics and is suitable for a 
special purpose in our sequence of operations. 
Q. Could you describe those machines that are in- 
89 volved? A. Well, I have already given you the 
terms. The solid glue mounter is a laminator for 
aqueous adhesives. The Reyseal machine or wax mounter 
takes care of wax laminating. Our coloring machines take 
care of coating or coloring operations. And embossing 
machines take care of our embossing operations. 

Q. You have mentioned quite a few names of fabricated 
products. How did they acquire those names? A. That 
goes back into history. I can’t answer that one. 

Q. Pardon? A. That goes back in history. I can’t 
answer that. I mean when I started in the industry in 
1922 they were already named. How they acquired the 
names I don’t know. 

Hearing Examiner Hier: While he’s thinking up the 
next question, Mr. Eichner, what does the term “decorative 
aluminum foil” mean to you? 

The Witness: That’s a very general description. It 
could mean almost anything. In other words, decorative 
foil could mean one which was colored and embossed, could 
mean one which was colored and has a color superimposed 
on it and embossed, or could be plain in those categories. 
Gift Wrap is decorative aluminum foil, and any printed 
item is a decorated aluminum foil. That’s a pretty general 
term. 

Hearing Examiner Hier: Go ahead. 


90 By Mr. Kelly: 


Q. What is Gift Wrap? A. Gift Wrap is a .00035-inch 
gauge aluminum foil laminated to 30-pound paper, printed 
in one or more colors, with a Christmas or universal design. 
Generally speaking, it’s packaged in anywhere from two- to 
ten-sheet rolls 20 x 26 inches in size, rolled up on a core 
and wrapped in cellophane. 

Q. Then, that has more than one of those fabricating 
operations performed upon it? A. Not necessarily. Gift 
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Wrap in solid color can be laminated and colored simul- 
taneously in one operation. A one-color design can be done 
in one operation. A multi-color design can be done in two 
passes on the same machine. It depends on the extent 
that you want to go in incurring expense in producing it. 
That is, say, the cost of cylinders and setup as versus the 
second pass through the machine. The only real considera- 
tion at that point is your labor cost. 

Q. Are all your foil mills equipped to laminate and color 
and emboss? A. Only those that are rolling mills. 

Q. Rolling mills? A. Yes. 

Q. Each rolling mill— A. Each rolling mill has equip- 

ment to do all of those items. 
91 Q. What other types of decorative foil are there, 

do you say, besides Gift Wrap? A. Any foil which 
has been changed from its original plain silver color and 
fabricated either with an embossing design, an embossing 
design and a color, or an embossing design and several 
colors, or a printed design superimposed on either color 
or plain is decorative foil. 

Q. Are there sub-names underneath decorative foil? 
A. Not generally. You have trade names like Reynolds 
had originally the trademark “Master Metal,” which they 
used in the middle thirties. They had a trade name 
“Unifoil” for special application for box tops. But, gen- 
erally speaking, each company has its own common de- 
nominator for that type of materal. There’s no common 
trade name for it. 

Hearing Examiner Hier: Then decorative aluminum 
foil, from what you have just said, indicates plain alumi- 
num foil to which either printing or color has been added? 

The Witness: Or embossing. 

Hearing Examiner Hier: Or embossing? 

The Witness: Yes. 

Hearing Examiner Hier: Very well. When was this 
first commercially made and sold in the United States? 
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The Witness: It was in existence in 1922. 
Hearing Examiner Hier: The twenties? 
The Witness. Yes. 

Hearing Examiner Hier: Now, I understand from your 
testimony that you do not manufacture for inventory, that 
you manufacture a specific order for a specific end use. 
Is that correct? 

The Witness: That is correct. 

Hearing Examiner Hier: I assume your sales depart- 
ment is instructed to and does devote a great deal of effort 
to developing new end uses? 

The Witness: Yes, sir. 

Mr. Kelly: That’s all I have. 

Hearing Examiner Hier: Cross examination. 


Cross Examination 
By Mr. Spriggs: 


Q. How long and how far back from the present has 
Reynolds Metals Company been equipped to do embossing, 
coloring, laminating, and so forth, as you have testified? 
A. Since I have been associated with them, since 1930, and 
prior to that time. 

Q. I hand you some samples of foil which I will first ask 
the reporter to mark for identification. 

Hearing Examiner Hier: Haven’t you got any in the 
record already that is sufficient for your purpose? 

Mr. Spriggs: Not this. 
93 Hearing Examiner Hier: All right. RX-1. 


(The document referred to was marked Respondent’s 
Exhibit 1 for identification.) 


Hearing Examiner Hier: Whose sample book is that? 

Mr. Spriggs: Reynolds Metals Company. 

Hearing Examiner Hier: It’s a sample book of what? 
What kind of foil? 

Mr. Spriggs: I was going to ask the witness. 

Hearing Examiner Hier: Very well. 


By Mr. Spriggs: 


Q. Looking at RX-1, can you tell us what it is a sample 
of? A. Sample of Unifoil, booklet put out about 1932. 

Hearing Examiner Hier: Of What? 

The Witness: Our Unifoil booklet. 

Hearing Examiner Hier: What is Unifoil? That’s all 
Greek to me. 

The Witness: Unifoil is the material I described before, 
your Honor, laminated foil embossed and/or colored. 

Hearing Examiner Hier: All right. 

The Witness: For wrapping purposes. 


By Mr. Spriggs: 


Q. Does that include then colored foil,— A. Yes. 

94 Q.—laminated foil and embossed foil? A. Yes, 
sir, all three, as well as printed designs. 

Q. And all of that was produced by Reynolds Metals 

Company as early as 1932? A. Well, prior to that. This 


booklet happens to be a 1932 edition. 

Q. About how long would you say that kind of foil had 
been produced to Reynolds Metals Company? A. From 
roughly 1922 on. 

Q. Very well. 

Mr. Spriggs: Will the reporter mark three other 
samples? 

Hearing Examiner Hier: Let’s take one at a time, 
Make the next one he hands you Respondent’s Exhibit 2. 


(The document referred to was marked Respondent’s 
Exhibit 2 for identification. ) 


By Mr. Spriggs: 

Q. I hand the witness RX-2 for identification and ask 
if he can say what that is. A. This is our plain foil 
unembossed booklet. 

Q. By whom was that foil produced? A. By Reynolds 
Metal Company. 
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Q. About what was the date of that sample'as near as 
you can fix it? A. 1934 or 1935, because that was 
95 just after they moved. 1935. Here’s our code 
symbol up here. 
Q. Did you state what kind of various foils? A. Lami- 
nated but not embossed. 
Q. Very well. Of course, it will speak for itself, but 
is it plain or colored? A. Both plain and colored. 
Mr. Spriggs: I ask the reporter to mark the next 
exhibit for identification. 
(The document referred to was marked Respondent’s 
Exhibit 3 for identification.) 


By Mr. Spriggs: 


Q. I hand you RX for identification No. 3 and ask if you 
will state what it is and by whom produced. A. This is 
also a Unifoil sample book with a variety of both plain, 
embossed and printed designs. This was also put out 
about 1937 or 1938. 

Q. Is it colored or plain? A. It’s colored. It is plain 
in the sense it’s not embossed in these areas. And it’s 
also printed. 

Q. By whom was that produced? A. By Reynolds Metals 
Company. 

Q. Now, is Reynolds Metals Company still equipped to 
produce any and all of the foils shown in RX-1, 2 and 3? 
A. Yes, sir. 

Hearing Examiner Hier: Well, outside of the 
96 question of being equipped to produce, do you pro- 
duce them 

The Witness: Not to my knowledge. 

Hearing Examiner Hier: Well, I don’t understand. 
You’re equipped to but you don’t ? 

The Witness: That’s right. 

Hearing Examiner Hier: Why? 

The Witness: That’s a matter of sales policy. I don’t 
have anything to do with that. 
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Hearing Examiner Hier: All right. 
By Mr. Spriggs: 


Q. Well, you do produce colored foil, do you.not? A. To 
order, yes. But these sample books would be stock items. 

Q. I see. 

Mr. Spriggs: Now I ask the reporter to mark the final 
book. 

Hearing Examiner Hier: No. 4. 


(The document referred to was marked Respondent’s 
Exhibit 4 for identification. ) 


By Mr. Spriggs: 


Q. Will you examine RX-4 for identification and state 
what that is? A. That’s a book of Christmas prints, and 
this was put out— 

Mr. Lennon: We can’t hear. 
97 The Witness: Sample booklet of Christmas prints 
put out about 1937 or 1938. 


By Mr. Spriggs: 


Q. What kind of foil is shown there? A. This is all 
embossed and printed in one or more colors as well as 
colored. 

Q. Is it laminated? A. It’s laminated. 

Q. Is Reynolds Metals Company equipped to produce 
that? A. Yes, sir, and we still do produce this type of 
gift wrap. 

Q. I believe you said this was a Reynolds Metals sample? 
A. Reynolds Metals Company sample book. 

Mr. Spriggs: I think that’s all of this witness. 

Hearing Examiner Hier: Are you offering these in 
evidence? 

Mr. Spriggs: Not at this time. 

Hearing Examiner Hier: Not at this time? All right. 

I don’t understand this one point, Mr. Eichner Respond- 
ent’s Exhibits 1, 2 and 3 are sample books of various kinds 


178 


of foil, plain, printed, embossed, colored, laminated, not 
laminated, and so on, which in the thirties you not only 
were equipped to produce but did produce. 
The Witness: Yes, sir. 
98 Hearing Examiner Hier: You produced them for 
inventory and stock and sold therefrom. 

The Witness: Yes, and sold through distributors pri- 
marily. 

Hearing Examiner Hier. When did the change take 
place in your sales distribution when you no longer 
produced for stock but only on custom order? 

The Witness. We discontinued those during the war 
because of allocations on aluminum, and after the war 
I assume—and I have to assume this since I was not 
involved in the decision—that our general manager made 
the decision not to stock certain of those items because of 
poor turnover. 

Hearing Examiner Hier: It was during the war that 
it ceased and you didn’t resume after? 

The Witness: Toward the end of the war the decision 
‘was made. 

Hearing Examiner Hier: All right. Is there any re- 
direct-examination? 

Mr. Kelly: Yes, your Honor. 


Redirect Examination 
By Mr. Kelly: 


Q. I show you Respondent’s Exhibit No. 1. This is, 
you said, Unifoil? A. Yes. 
99 Q. And you said this is laminated? Is that true? 
A. That’s true. 
Q. What gauge foil?. A. It would be .00035. .00035 
laminated to about— 
Mr. Lennon: Can’t hear. 
Hearing Examiner Hier: Speak up. 
The Witness: .00035 gauge aluminum foil laminated to 
about a 30-pound kraft paper. This was primarily used 
for box tops. 
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By Mr. Kelly: 


Q. I didn’t understand. You said this was a stock item 
or this was made in response to custom? A. No, this was 
a stock item, because this was a sample book made up for 
Zellerbach Paper Company. They were our distributor on 
the west coast at that time. 

Q. I show you Respondent’s Exhibit 2. You stated that 
this was— A. This is also Unifoil. 

Q. Unifoil? A. Yes. 

Q. What gauge was that? A. .00035 aluminum foil lami- 
nated to about a 35-pound bond paper. 

Q. I show you Respondent’s Exhibit 3? Would you 
100 state what gauge that foil is? A. This is also .00035 
laminated to about a 35-pound bond paper. 

Q. And I show you Respondent’s Exhibit 4. What gauge 
is that? A. I call your attention to this notation. Each 
item specifies whether or not it’s carried in stock and what 
is the minimum order for production. That would be in 
back of each. 

This (referring to Respondent’s Exhibit 4) would be the 
equivalent of what we would produce currently as gift 
wrap. This is also .00035 laminated to about a 35-pound 
bond paper. 

Q. Would you know why that would be used primarily 
for gift wrap? A. Because of the designs. These are 
mainly Christmas designs. And it’s the type of wrapping 
material that department stores and individuals use at 
Christmas time to wrap gifts. In other words, this was 
supplied in ream roll basis. 

Q. Ream roll basis? What would that mean? A. A roll 
25 inches wide by 278 yards long. 

Q. Would any of those foils vary in temper? A. No. 
They would all be dead soft. 

Q. Dead soft? And would they vary in alloy content? 

A. No. 99.35 minimum purity. 
101 Mr. Kelly: That’s all. 
Hearing Examiner Hier: Do you have anything 
more? 


Mr. Spriggs: No. 


Hearing Examiner Hier: Well, I do. First of all, I 
want to ask counsel for the Government this question 
now that we have gotten this far along. This complaint 
defines the relevant market to be decorated aluminum foil. 
I didn’t know what it was when we started. I have had 
a definition from this witness. But I have also heard it 
stated for gift wrap and for florist trade. In fact, the 
complaint says florist trade. Are you claiming that the 
relevant market here is decorated aluminum foil to the 
florist trade as a separate line of commerce or line of trade, 
or do you include therein gift wrap? 

Mr. Walker: We do not include gift wrap. 

Hearing Examiner Hier: The florist trade only? 

Mr. Walker: Florist trade only. 

Hearing Examiner Hier: All right. Then I ask the 
witness this: How long have florists been using this type 
of foil? I mean in any substantial, significant quantities. 

The Witness: Since after World War II. 

Hearing Examiner Hier: After World War II? 

The Witness: Yes, this particular type of foil. 

Hearing Examiner Hier: What physical as dis- 
102 tinguished from esthetic or end-use characteristics 
does this florist-used foil have from other types of 

foil? 

The Witness: It’s strictly nonfunctional. It has no 
distinguishing characteristics. 

Hearing Examiner Hier: Well, by physical charac- 
teristics I mean— I think you used the word “temper.” 
Whether it’s laminated or not. Well, color, for instance, 
would be one thing, wouldn’t it? 

The Witness: Yes. 

Hearing Examiner Hier: Color would be a distinguish- 
ing characteristic because it’s always and uniformly col- 
ored, isn’t it? 

The Witness: Yes, except this, your Honor. Any one 
of the samples in here applied to an unlaminated metal 
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would have the same characteristics. I mean florist foil 
as such is not something special. 

Hearing Examiner Hier: Well, is there any metallurgical 
difference? 

The Witness: No. 

Hearing Examiner Hier: Is there any chemical dif- 
ference? 

The Witness: No, sir. 

Hearing Examiner Hier: Is there an alloy difference? 

The Witness: No, sir. 

Hearing Examiner Hier: Well, not knowing much 

103 about this business, I have run out of questions. 

But I'll turn it loose to you. Can you tell me any 
physical difference at all? 

The Witness: No, sir. It’s our regular commercial 
purity aluminum foil annealed dead soft, dried, so it can 
be decorated, and it can be either colored with solid 
color, printed with several designs, and embossed, and the 
chief characteristic that distinguishes that from anything 
else is the fact that it’s put up in rolls cut to a specific 
size rather than in large rolls, 

Hearing Examiner Hier: Well, now, as a man in this 
business—apparently you have spent most of your life in 
it—printing, embossing, coloring are not distinguishing 
characteristics? 

The Witness: No, sir. 

Hearing Examiner Hier: Is laminating a distinguish- 
ing characteristic? 

The Witness: Well, as distinguished from plain foil, 
yes. 

Hearing Examiner Hier: Well, I mean does that dis- 
tinguish it as separate product from unlaminated? 

The Witness: Yes, I would say so. 

Hearing Examiner Hier: It does? 

The Witness: Yes. 

Hearing Examiner Hier: What about annealing? 
104 The Witness: No. Annealing is the last operation 
before we fabricate, and that’s necessary in order to 
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relieve the stresses incurred during the rolling operation. 
Hearing Examiner Hier: All right. Now, do you have 
any more questions as a result of mine—either side? 
Mr. Kelly: May I ask one more? 
Hearing Examiner Hier: Go right ahead. 


By Mr. Kelly: 


Q. Did Reynolds Metals make any florist foil before the 
merger? A. Not to my knowledge. 

Mr. Spriggs: We object to the use of “florist foil.” It 
doesn’t bind us. 

Hearing Examiner Hier: Let’s take this term in this 
record to mean, until I hear something to the contrary, 
the foil bought largely by and used by the florist trade. 
I don’t know how else to define it. Have you got a better 
definition? 

The Witness: No, sir. 

Hearing Examiner Hier: All right. Let’s use it that 
way. In that sense I think the question is proper. The 
objection is overruled. The answer has been given, hasn’t 
it? 

Mr. Kelly: Yes, sir. 


Hearing Examiner Hier: Do you have any more 
105 questions? 
By Mr. Kelly: 

Q. What gauge is florist foil ordinarily? A. It can be 
any gauge. 

Q. It can be any gauge? A. Can be any gauge. It’s 
just coincidence .00065 has been more or less set as the 
standard. 

Q. .00065 is coincidence? A. Yes, it’s a matter of eco- 
nomics at that point. 

Q. Matter of economies? A. Yes—how many square 
inches you get per pound. 

Mr. Kelly: That’s all. 

Hearing Examiner Hier: Do you have any questions? 
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Mr. Spriggs: I didnt hear the last answer. I think 
it was ‘‘a matter of economics.’’ Isn’t that what he said? 

The Witness: Matter of economies. 

Hearing Examiner Hier: By ‘‘economics’’ do you bring 
in what will sell and won’t sell 

The Witness: No, sir. I mean the cost to the producer 
of the florist foil on a per-thousand-square-inch basis. 
After all, it’s sold in so many feet to a roll. 

Hearing Examiner Hier: I see. Well, apparently they 
are through with you unless somebody has something 

more. 

106 You’re excused. Thank you, sir. 


(Witness excused.) 


Hearing Examiner Hier: Myr. Walker, I’d like to have 
another question or two answered. On what basis are you 
going to claim the relevant market is determined here? Is 
it going to be physical differences from other products? 
Is it going to be competition in the open market? Is it 


going to be specific end use? Or all of them or some of 
them? 

Mr. Walker: Your Honor, in the next two weeks we 
expect to parade across this witness stand or one similar 
to it ten or 15 witnesses. As counsel representing the Com- 
mission we’re going to attempt to elicit from them all 
of the characteristics of this market and all the charac- 
teristics of this foil. 

At this time and before these witnesses come on this 
stand I don’t think it’s possible for me. I’m going to 
make my claims when this case is concluded based upon the 
testimony of the witnesses that are introduced into this 
record, and other than that I can’t say anything. 

Hearing Examiner Hier: In other words, you don’t 
know so you can’t tell me. All right. 

Mr. Walker: That is correct. 

Hearing Examiner Hier: We’ll wait for the witnesses 
then. 
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Who’s next? 
107 Mr. Walker: If it please your Honor, I’d like 
ten minutes. I anticipated examining the next wit- 

ness at one-thirty, but the previous witness’ testimony 
was concluded a little quicker. 

Hearing Examiner Hier: All right. 

Mr. Walker: And I would like ten minutes to go get 
a reference book. 

Hearing Examiner Hier: Take ten. 


(A short recess was taken.) 


Hearing Examiner Hier: Call your witness. 

Mr. Walker: Mr. Murphy. 
Whereupon, Paul Murphy was called as a witness fo rthe 
Commission and, having been first duly sworn, testified as 
follows: 

Hearing Examiner Hier: What is your name? 

The Witness: Paul Murphy. 

Hearing Examiner Hier: Proceed. 


Direct Examination 
By Mr. Walker: 


Q. Paul, where are you employed? A. I’m employed as 
of yesterday morning in Richmond, Virginia. I have been 
employed in Louisville, Kentucky. We just moved. 

Q. And by whom are you employed? A. The Reynolds 

Metals Company. 
108 Q. And how long have you been employed by the 
Reynolds Metals Company? <A. I have been with 
Reynolds 23 years this month, with four years out for 
service. 

Q. What official position do you now have with the 
Reynolds Metals Company? <A. Well, I’ll give you my 
title. My title is general manager of packaging market 
sales. 

Q. Now, how long have you held that position? A. Since 
January 1950. 


185 


Q. Now, what was your first employment—what we’ll 
call regular employment? A. With Reynolds? 

Q. Or anyone else. When did you start? A. I didn’t 
do a whole lot before I went with Reynolds. I started 
with Reynolds as an office boy in 1935. I kind of batted 
around a couple years. 

Q. And you have been with Reynolds ever since? A. 
Except for service, yes. 

Q. You started out as an office boy? A. Yes. 

Q. How long did you remain as an office boy? A. One 
very long year. 

Q. Where was that? A. That was in New York. 
109 Q. In what office? A. That was headquarters of 
the Reynolds Metals Company at that time. 

Q. That headquarters is now in Richmond, Virginia, is 
it not? <A. Yes, sir. 

Q. After you worked in the general offices for a year as 
an office boy, what did you do? <A. I went into the sales 
department as a sales correspondent, 

Q. Now, what is a sales correspondent? A. A sales cor- 
respondent primarily at that time handled orders. We 
wrote production orders from the salesmen’s orders on 
the plant, handled shipping promises on shipments, handled 
routine correspondence, that sort of thing. 

Q. You were kind of a sales expediter then? Is that 
right? A. Well, jack of all trades on the desk. 

Q. What products were you selling at that time? I mean 
under your particular jurisdiction or with which you were 
connected. A. Well, at that time the company was in the 
foil business primarily. During the period of three or 
four years that I was a sales correspondent I handled most 
of the range of our business. I had some very good ex- 
perience at that time. Plain foils. Laminated foils. I 

coincidentally came with the company with their 
110 first gravure press, and'I handled printed foils. 
Q. And you, of course, at that time were familiar 
with all the foil products that the company was selling? 
And we’ll get into that later. A. Theoretically. 
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Q. Yes. Now, after three years as a corresponding sales- 
man or in the sales department, what then were you pro- 
moted to? A. I was promoted about 1938 to assistant 
manager of the printing division in Richmond. The com- 
pany had moved to Richmond, Virginia in 1938. 

Q. And what did those responsibilities entail? Just 
describe them. A. Well, they were product responsibilities 
in sales. Again, my career has all been in the sales end of 
the business. 

Q. Yes. A. And again I handled orders, quoted prices, 
worked with artists on designs, getting sketches out to the 
salesmen. Pretty much a general coordination between the 
sales force in the field and the plants, the manufacturing 
department. 

Q. Now, describe, if you can, in more detail, what those 
specific duties involved. I mean the general relation be- 
tween the sales force and the manufacturing plant as it 

related to the production and sales of foil in markets 
111 across the United States by the Reynolds Manu- 

facturing Company. A. Well, primarily we had a 
group of salesmen in the field who were charged with the 
assignment of securing orders for our foil products. Our 
group at headquarters took their inquiries if they had a 
specific customer they wanted to sell and wanted to know 
what they should sell them, what price at which they should 
sell it, what’s the minimum order, how big an order we’ll 
take, that sort of thing. Once the order was taken, we 
processed it to the plant—in other words, put it into a form 
of a production order—and expedited the order, sent the 
shipping promises out to the field, and so forth. 

Q. Now, at that time—that is, approximately 1938, we’ll 
say, on up to 1942—approximately, to your best judgment, 
and it’s not necessary to be exact, how many different 
types of foil did the Reynolds Manufacturing Company 
produce and sell? A. Well, I’d say they were two—When 
you say ‘‘foil,”” you have to understand what we’re talking 
about. When you’re talking about the basic metal we had 
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at that time, oh, I’d say generally two types. We had 
aluminum foil and we also had what we called composition 
foil lead and tin. We then took either aluminum foil or 
composition foil and we performed these many convert- 
ing operations that Frank Eichner described to you. And 

we also have an extremely wide range of papers 
112 that we can laminate to, glues or adhesives that we 
can use for the lamination. I’ll put it this way. If any- 
body came along with a big enough order and wanted foil 
put on blotting paper, we’d sell them foil on blotting paper 
if the order was worth while. 

Q. Well, we’ll come back to this line of questioning 
later in view of the fact that there may be some misunder- 
standing between counsel and the witness on terms, and I 
think a little later in the testimony we will get a definition 
of the terms. A. Yes. 

Q. But just relating to your experience now, after this 
job that you have just deseribed—or not a job but this 
position you have just described—what position were you 
next promoted to? A. Well, just before the war I was 
promoted to manager of the printing division, again sales- 
wise. 

Q. Yes. A. And then, of course, at the end of early 1942 
I went into the Navy. 

Q. And after you got out of the Navy, when you came 
back to Reynolds, what did you do? A, I came back as— 
Well, as a matter of fact, they had somebody in every 
job I had ever held, so I came back as what they call an 

industry manager—in those days. We don’t have 
113 them any more. But I was put in charge of sales 

to the beverage industry, which primarily meant 
calling on the breweries. 

Q. And how long did you hold that position? A. Oh, 
I had that for a short time, maybe—Well, they started 
piling different jobs on top of me. I kept that one for a 
while. Then I took sales to the canning industry along 
with the beverage. Then they put me back in charge 
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of the printing division, and I kept the other things too 
for a while. 

Q. Then after you got back as a manager of the printing 
division after four years’ service in the Navy or so, how 
long did you hold the position again? A. Well, I held that 
until about 1948 when I was made assistant sales manager 
of the foil division. 

Q. And that was when? A. 1948. 

Q. And how long did you hold that position? A. I held 
that until the end of 1949, at which time we had a reorgan- 
ization of our sales department, at which time I was given 
my present assignment. 

Q. And since 1949— A. January 1 of 1950. 

Q. Oh, January 1 of 1950. —you have been in charge 

and have had a responsibility for the sale of alumi- 
114 num foil—is that correct? —to the various markets? 

A. It is a very complicated organizational setup we 
have. I am in charge of marketing to what we call the 
packaging markets. In other words, my responsibility is 
to promote the sale of all of Reynolds’ products to what 
we call packaging uses, end uses let’s say. It happens 
to be 95 per cent foil. 

Q. All right. And in that position you are constantly 
receiving reports of your salesmen in the field, are you 
not? <A. Yes, sir. 

Q. And those reports contain information relating to 
the demands of the market? A. Yes, sir. 

Q. Not only as to price but as to the type of foil? A. 
Yes. 

Q. Isn’t that correct? <A. Yes, sir. 

Q. And how many salesmen do you have under you? 
A. In packaging we have six sales managers in the field 
and about 70 men under them. 

Q. And they’re constantly attempting to sell the products 
of Reynolds? A. Yes, sir. 

Q. To the various trades? And you are their general 
supervisor, in other words? A. Well, I’m in a staff posi- 
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115 tion. We have a line responsibility in the field. 
We have six— if you want me to go into this; I 
don’t know if you want me to— 

Q. Yes. A. We have six regions in the field. We have 
a general manager in each region who has line respon- 
sibility for all the men out there. My job is a staff respon- 
sibility to the general sales manager. 

Q. I'll hand you this booklet entitled ‘‘Reynolds Alumi- 
num Foil Products Catalog” and ask you if you can iden- 
tify that particular book. A. Yes, sir. 

Q. What is it? A. This is a catalog of our standard 
products which we place in the hands of our sales force. 

Q. Now, what standard products? A. Well, we have— 

Q. Generally classed. Is it aluminum foil? A. Yes, this 
would be all aluminum foil products. We no longer roll 
any foils other than aluminum. And we have some major 
product classifications—unmounted foil, laminated foil, 
and so forth. 

Q. And whose idea was that catalog or that book? Why 
did that come into being? A. It came into being because 

of the demands of the sales force. We operate a 
116 large sales force in a very complicated business, 

and particularly after the war we had no foil sales 
force after the war and we had to rebuild with people that 
knew about as much about the foil business—excuse me, 
sir—as you do. And we found a catalog of some sort very 
necessary. 

Q. And do you know whose idea that catalog was—where 
the idea for the catalog developed? Did you approve it 
or— A. Oh, yes, I approved it. 

Q. And it developed in the field and the reports came 
in from the field that, ‘‘We need something with infor- 
mation pretaining to foil and foil products’? A. Well, 
we either had to have a catalog or hire a hundred people to 
answer their questions. That’s about it. 

Q. And how long has that catalog or book been in use? 
A. I would say probably six or seven years. Somewhere 
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between 1950 and 1952. In that area. Just exactly what 
date we got it out I don’t recall. 

Q. And who uses it? A. Our sales force in their daily 
routine of sales correspondence in the regional office. For 
instance, if a—Generally speaking, you can’t get a salesman 
to carry anything this big. 

Q. Yes. A. The correspondents in the offices in 
117 ‘the field should be the experts on it. The salesmen 
all have copies of it however. 

Q. You have given them to all your salesmen? A. Yes, 
sir. 

Q. And you encourage them to read this? A. We try to 
make them live out of the catalog so they don’t have to 
come in and ask a question every time. 

Mr. Walker: At this time, your Honor, I would like to 
mark this book Commission’s Exhibit— 

Hearing Examiner Hier: 117. 


(The document referred to was marked Commission’s 
Exhibit 117 for identification.) 


Mr. Walker: However, I do want to talk to counsel for 
a minute. There may be some things they may want to 
put in camera, and if there is we’ll do it. 

Mr. Spriggs: We certainly do not want to run over the 
entire gamut of foil prices in this hearing, and it seems to 
me it should be limited to some kind of foil or the price of 
the foil which would be relevant and material here. So 
sometime— 

Hearing Examiner Hier: What does this book contain? 

Mr. Spriggs: Well, the book contains— 

Hearing Examiner Hier: Descriptive matter I know and 
end uses, 

Mr. Spriggs: Prices. 
118 Hearing Examiner Hier: And prices. 

Mr. Spriggs: Yes. They may be calulated from 
it running over the entire foil field of Reynolds. 

Hearing Examiner Hier: What’s the purpose of the 
offer? 
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Mr. Walker: If it please your Honor, this book contains 
much information as to the foil products of the Reynolds 
Metals Company. We just had a witness on the witness 
stand say in answer to your Honor that there’s not much 
difference between foil. Now, here’s a book that they gave 
to their salesmen with a lot of distinguishing character- 
isties in it. 

Your Honor asked me a while back what distinguished 
one kind of foil, florist foil, from another type of foil. 
Well, we claim that it’s germane to put in the statements 
that Reynolds has made to their salesmen. And I wanted 
to show by this particular book that they themselves have 
distinguished one type of foil from another in the markets 
of the United States. And for that reason this book is rele- 
vant. It’s an admission. And it is constantly used by the 
Reynolds salesmen. And for that reason it should go in. 

However, if the prices are in there, I will say this: Al- 
though we are going into prices on the different types of 

foil and we’re going to show the difference between 
119 the prices of several things before we get through 
here, of several types of aluminum—We may go 
into that and show that one type of aluminum costs so 
much a pound and foil costs so much a pound and then the 
different costs in the foil per pound depending upon var- 
ious factors that I don’t know yet. I’m going to inter- 
rogate the witness along that line. But we feel that this 
book or this sales manual, whatever you want to call it, 
is relevant and material to this case, because there is a 
claim here that florist foil is in the same relevant market 
as a lot of other foils. I think the book is self- 
evident. 
120 Hearing Examiner Hier: I assume from what you 
have said, Mr. Walker, that your claim will be that 
there is no price competition between the foil that you have 
defined in the complaint and other types of foil. Is that 
going to be one of your claims? 
Mr. Walker: No, sir, 
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Hearing Examiner Hier: If that is not going to be, I 
don’t see any point in putting prices in here then. 

Mr. Walker: We will get to prices later on, but as far 
as I am concerned at the present time, the price list can go 
out. I don’t wont to disclose, if they think they are con- 
fidential, Reynolds’ prices. We are not claiming a con- 
spiracy here, or any violation of the Sherman Act, or 
anything like that. 

Hearing Examiner Hier: Prices, Mr. Spriggs, can be 
put in sealed, or in camera, the price sheets. I assume 
they are separate from the other sheets. They usually are 
in eases such as this. 

Mr. Spriggs: Yes, in the other book you can calculate 
prices from the data given. But we are saying this, that 
after all, foil is of different gages, with different metal 
content, and obviously of course there would be a difference 
in price, based on a number of factors, size of the order, 
quantity of metal involved, the kind, whether it would be 

colored or plain, and many other factors. 
121 Now why are we required to go into the entire 
gamut of the foil field of Reynolds Metals, when 
evidently and obviously from the complaint the entire 
gamut is not involved. That is the point about it. 

However, there is an .00065 gage foil which has been 
spoken of here as being one that is generally accepted and 
used by the florist trade for economical reasons. And if 
they want to go into a few tolerances beyond .00065, all 
well and good, to have a cross-section, but to go into the— 

Hearing Examiner Hier: (Interposing) Are you or are 
you not claiming, on behalf of your client, that the relevant 
market involved in this case includes all types and kinds 
of aluminum foil? 

Mr. Spriggs: In answer to that, we would have to see 
what the Government is going to claim first, because we 
will meet that. It isn’t a question of attempting to evade 
or pass the buck, but nevertheless it is a question of what 
the Government is going to claim, the Commission. 
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Hearing Examiner Hier: The Government’s claim, from 
the complaint, is fairly evident to me that they are claim- 
ing the market comprises only decorative aluminum foil 
sold to the florist trade. Now I have been hearing here 
today and yesterday, and seeing in these exhibits, things 
that indicate to the contrary, the last witness on the stand 
for example. 

Now it just boils down to this: If you are going 

122 to claim that that is not the relevant market, that 
the relevant market is far broader, then we might 

as well cut the Gordian knot and put this back in evidence. 
I agree with him it is highly relevant, if it contains, as he 
assures me it does, descriptions of the different types of 
foil, with their physical and other characteristics, as well 
as the end uses and competitive characteristics set out. 
I think that is highly relevant, because you can’t determine 
the relevant market except on some such basis as that. 

Now if we are going to get into this expansion or limita- 
tion of the relevant market, we might as well have this 
book in now, sealed or protected to the degree that it can 
be protected in this type of proceeding, so that your com- 
petitors are not aware of all of your methods and tech- 
niques and so forth. 

Mr. Spriggs: The answer to all of that, if your Honor 
please, is not all of these foils are sold to the florist trade, 
so on the face of the thing it is perfectly plain that 99 
percent of them, or even a higher percentage, are not sold 
to the florist trade, so we can’t go beyond the complaint, 
it seems to me. If it says decorative aluminum foil sold 
to the florist trade, it seems to me they are coming to 
specific end uses, as you indicated earlier. 

Hearing Examiner Hier: Well, you heard me ask counsel 

just exactly what was going to be the claim here and 
123 counsel tells me, which I can well understand, that 

he as yet does not know, because he hasn’t had the 
witnesses on the stand. If he doesn’t know, obviously I 
don’t know. And you are on the other side of the fence, 
and you don’t know. 
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Mr. Spriggs: I don’t know simply because I can’t tell 
what he is going to say; that is very obvious. 

Mr. Walker: Pardon me. It is not what I am going to 
say, it is what the witnesses are going to say. 

Mr. Spriggs: But I think this case has progressed long 
enough and surely their investigation has disclosed— 

Mr. Houghton: Let’s move to dismiss this complaint if 
counsel doesn’t know— 

Mr. Spriggs: Not all of this foil is involved. We know 
that practically all of it is .00065 in the florist trade—all 
of it is as far as we know. So why are we involved in 
any other gages than those, than .00065? 

Hearing Examiner Hier: I don’t think you want to be, 
but that is your business. You know this case; I don’t. 
They usually in this type of case try to widen the market 
all over the landscape. I remember in the Farm Journal 
Case they were trying to get billboard advertising into 
the market, television, and electronics and I don’t know 
what all. 

But if that is your position, that you object to anything 
which goes beyond .00065, whatever that m eans—I assume 

that means gage—foil sold to the florist trade, I don’t 
124 see what complaint you could have. I don’t see how 
you can go into other products. 

Mr. Walker: If your Honor please, there are two or 
three things I want to say. Number one, counsel has said 
we object at this time to this book. Now what they are 
going to do later on, of course, is attempt to show, I would 
judge from reading their pleas, one against another. And 
that there is not much difference in foil. Now if you will 
refer back to the Farm Journal Case, we will do, or attempt 
to accomplish or to prove the relevant market in the same 
and similar ways that we attempted to there, and the only 
way I know how to prove it is take the product generally 
and if you are going to narrow it down, you have to show 
the distinguishing features and how can you do that unless 
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you describe the other types of foil, and you show how 
they actually sell it, and the distinguishing features that 
they themselves recognize in their sales force. 

And this gentleman here can testify as to that. For 
that reason it is not a matter of just proving a certain 
gage of foil moves into the florist trade; that isn’t the way 
you prove the relevant market in a case. You take alumi- 
num foil generally, and then show if there are any dis- 
tinguishing features, as Judge Brennen pointed out in the 

no wfamous DuPont decision. 
125 For that reason, this book is of vital importance. 
From that we can base not only our cross-examina- 
tion, or examination of this witness, but the examination of 
subsequent witnesses. 

Mr. Spriggs: Might I respond just briefly to this, with- 
out prolonging it too much. After all, you have the com- 
ponents of the foil; you have the physical foil used. And 
that is aluminum foil of a gage that has been testified 
to and I am sure they know, the other side, from having 
investigated these witnesses, that what they are going to 
bring is .00065. But whether it is .00065 or one or two 
gages below, it is a small compass of foil because the 
previous witness testified that you can set the gage and 
make it any of these gages with very little trouble. 

Now we must take the complaint on its face, as it charges, 
that this acquisition will likely create or substantially 
lessen competition, in the production and sale of decorative 
aluminum foil to the florist trade. 

How can itgo beyond that? How can the evidence that 
the Commission seeks to introduce here go beyond the 
widest scope of its own complaint? Now decorative foil, 
the only reason we put in those foil samples, is simply 
that decoration can consist of coloring and embossing, 
and can be printing as far as that is concerned, but here it 
it coloring and embossing, and they are not confined to 

the florist trade. That is all that is. Decoration 
126 is decoration; putting a color and embossing it is 
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the design. That is the only reason for having it. 

Hearing Examiner Hier: Don’t you agree with him, Mr. 
Spriggs, that he can’t possibly point out differentiating 
characteristics before going to the florist trade iwthout 
comparison with other foils? I don’t see how it is possible 
to differentiate without at least two or more comparatives. 

Mr. Spriggs: Are we speaking of color or are we speak- 
ing of gage? 

Hearing Examiner Hier: Any characteristic whatsoever. 

Mr. Spriggs. Well, I don’t see that yo uwould get— 
for example .0006 is the breaking point for foil; above that 
it is sheet. Now are we running the entire gamut of all 
the conceivable gages of foil from that on down, when 
obviously they don’t use, never have and everyone knows 
they never have used it. All I am saying is that if we go 
into all the gages of foil, we will be here until the snow 
flies, and I can’t see any point in widening it beyond the 
complaint itself. 

Hearing Examiner Hier: Well, the trouble is you won’t 
state your position. If you will tell me that you agree 
with him that this market is confined to decorative alumi- 
num foil sold to the florist trade, we will shut this off right 
now. 

If you are going to claim something else, by way 

127 of cross-examining on his side of the case and one 

thing and another, I don’t want to have to drag these 

witnesses and these documents back, because it is a prac- 

tical matter. If this case is going to be tried in large, then 

we might as well go ahead with it. If it is going to be kept 
narrow, that is something else. 

You say you are not in a position to say that; you want 
to wait and see how many eggs he gets in the basket by 
the time he rests and then you will take a position. But I 
don’t want to have to go all over this again. 

Mr. Spriggs: That is really not right, because reading 
that complaint, it is difficult fo rme to conceive precisely 
what he is claiming. Production and sale of decorative 
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aluminum foil to the florist trade. It isn’t self-explaining, 
and therefore I don’t see that we are called upon to take a 
position—it isn’t a question of evading it—until we know 
what he is going to claim. 

Mr. Walker: Your Honor, we are into of course the crux 
of all these Section VII cases. I just want to say this: 
I think that Commission counsel has a right, under the Ad- 
ministrative Procedures Act, as long as the evidence is in 
any ways near relevant, to proceed to prove his case to the 
best of his ability and as he sees fit. 

One of the things that we would have to do, that it is nec- 

essary to do, is not only to lay the broad foundation, 
128 but to distinguish, if there is any distinguishable 

marks—and that is what we claim—or distinguish- 
ing features or characteristics in this particular market— 
and at this time we know some of them, I can tell you that. 
Some question has been made about the Commission inves- 
tigation. But we are not required to know all the charac- 
teristics of this market before bringing this action. 

The Federal Trade Commission, when it issues a com- 
plaint, issues it on reasonable cause and for that reason we 
feel we have a right to inquire into the sales organization, 
into the manner of sales, where they sell, aluminum foil. 
We are just briefly going to touch on generally the other 
types of aluminum. But we feel this, that if there are any 
distinguishing characteristics of aluminum foil to the flor- 
ist trade, and defining it as a line of commerce, that it is 
necessary for us to go into the sales set-up, it is necessary 
for us to go into the management end of Reynolds and they 
sell it into the markets of the United States, and to show, 
if there are any significant markets for aluminum foil, or 
distinguishing features between them, and of course this 
book, if it is true, is self-evident that there are certain dis- 
tinguishing features in the market or they wouldn’t have 
the book. 

Hearing Examiner Hier: Mr. Spriggs, if this case were a 
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civil case, your point about not expanding the com- 
129 plaint of course would be well taken, and I would 

sustain it, but it is not. It is an Administrative Act 
proceeding, and there have been many cases in this Com- 
mission where they have held contrary to your position. 

This is the first, my first experience in all of these Sec- 
tion VII cases, where I find counsel in support of the com- 
plaint going into what you might call substitutes, or re- 
placements, and counsel for the Respondent objecting there- 
to. This is really a new experience. 

For practical reason, as well as legal, I am going to over- 
rule the objection and admit the document in evidence, with 
such restrictions on its disclosure as you gentlemen may 
point out to me, unless you wish me to take the time out 
now and look through it. 

Mr. Walker: I make a motion at this time that we ad- 
journ for lunch and in the meantime Mr. Spriggs and my- 
self will confer and see if we can arrive at some decision. 

Hearing Examiner Hier: During the lunch recess will 
you go through this book, the two of you together, or how- 
ever many of you that you want, and either remove there- 
from that which he doesn’t claim is necessary, or else clip 
it, put clips on it, in some fashion or another, so that we 
can seal it. If that isn’t practical, we will seal the whole 
thing. 

Mr. Spriggs: I think my objections to the introduction 

of this in evidence have been stated. If they are not, 
130 I simply re-state that which I have said before with 
respect thereto and let it stand. 

I might add to that objection that Commission’s exhibit 
117 was voluntarily furnished to the Commission during 
the course of the investigation of this Respondent, so that 
is an additional ground for the rejection in evidence of the 
exhibit. 

Now we will want it in camera in any event, but I think 
we can confer about it, and it is possible we can arrive at 
a solution. 
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Hearing Examiner Hier: All right. We will reconvene 
at 1:30. 


(Whereupon, at 11:25 a.m. the hearing was adjourned, 
to reconvene at 1:30 p.m. the same day.) 


131 AFTERNOON SESSION 
(1:30 p.m.) 


Hearing Examiner Hier: On the record. 
Thereupon, 
Paul Murphy 


resumed the witness stand, and having been previously 
duly sworn, was further examined and testified as follows: 

Mr. Walker: We have offered this Commission’s exhibit 
117 in evidence, your Honor. Has it been accepted yet? 

Hearing Examiner Hier: No, they objected, and I over- 
ruled the objection. The question is under what terms or 
conditions will it be received. There was some discussion 
before lunch about it being confidential. I don’t know; I 
haven’t seen it. What is the point on that point? 

Mr. Walker: Well, I had talked in discussions with 
counsel, prior to the trial of this case, and I said that 
anything that might injure them with competitors and 
would be more or less considered confidential information 
by them, I would so honor it. 

I have had dealings with counsel in the past and I have 
been very happy to accept their word on anything, and I 
don’t want them to be over-ticklish about it, but anything 
they tell me that there is any reasonable justification that 
they wouldn’t want it disclosed to the public, that is all 

right, although I can’t see how a book which 60 or 
132 70 salesmen carry around and leave them in cars so 

they might be picked up, would be considered too 
confidential. 

Hearing Examiner Hier: Let me ask the witnes: Mr. 
Murphy, I would assume, in view of the strength of your 
major competitors, such as Aleoa and Kaiser and others, 
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that there is very little about your pricing that is not known. 
Is that correct? 

The Witness: I think that is a very good assumption, 
yes, sir. 

Mr. Spriggs: I could have saved a little time, I think the 
distribution of this document is such that it not neces- 
sary to have it in camera. 

Hearing Examiner Hier: All right. It will be admitted 
then as an open exhibit, that is, Commission’s exhibit 117. 


(The document referred to, heretofore marked Commis- 
sion’s exhibit 117 for identification, was received in 
evidence. ) 


Direct Examination (Resumed) 
By Mr. Walker: 


Q. Mr. Murphy, you are familiar with this catalogue? 
A. In general. It is not a thing I use every day, so I have 
to refresh myself. Don’t ask me to figure any prices off 


those lists in a hurry. 
Q. No. There is an introductory letter that goes with 
this in which it is said, it reads in substance, that the 
133 attached aluminum foil products catalogue contains 
complete characteristics of the performance data on 
aluminum foil products? A. Yes, sir. 

Q. And you attempt, I suppose to give the various 
different characteristics of the different grades of foil? 
A. Yes, sir. 

Q. You also attempt, in here, and we will come back to 
this later in the afternoon, to define—that is why I brought 
it in at the present time—to define various words that are 
used in connection with the production and sale of alum- 
inum foil. Isn’t that right? A. Yes. 

Q. Now one of your definitions of foil is, that you give 
in here, is a solid section of aluminum less than .006 in 
thickness. Foil is usually furnished in coil form. A. Yes. 
That is what we call double 06. 
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Q. What does that mean? A. That is six-thousandths of 
an inch thick. 

Q. And anything less than that you consider foil? A. 
Anything above this they call sheet, and below that, foil. 

Q. Now sheet is a solid section of aluminum, rolled to a 
thickness range of you say in here double 06 to 249. A. 
Yes, an dthen you get into plate. 

Q. And then plate is a section of aluminum rolled to 

a thickness exceeding a quarter of an inch thick? 
134 A. If it says so in there, that is correct, 
Q. 249 an dheavier? A. Yes, 

Q. So when we are speaking of foil generally, we are 
talking about aluminum which is less or which is double. 
06 or six-thousandths of an inch in thickness? A. Yes, or 
less. 

Q. How many years have you been with the Reynolds 
Metals Company, altogether? A. Twenty-three years, less 
the four I mentioned. 

Q. Now during that time, you have always been con- 
nected with the sales department? A. Yes. 

Q. And you are familiar, a little bit, with the history of 
the Reynolds Company? A. As familiar as anyone that is 
around. 

Q. Just generally speaking, I mean, during the course 
of your employment there you have heard generally the 
history of the company discussed, not only at sales meet- 
ings, but in your official capacity? A. Yes, sir. 

Q. Did you know when it was started or how? Approx- 
imately? A. Well, I think, as I recall, the Reynolds Metals 
Company as such was formed in 1928, 

Q. Pardon me. Off the record. 
135 Hearing Examiner Hier: Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 
Mr. Walker: If your Honor please, for instance in deter- 
mining the issue involved in any Section VII case, there 
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is considerable difficulty as to proper and correct procedure. 

I can refer you to one of the authorities in the field, or 
accepted authorities by some people, and that is the 
Attorney General’s Manual, and it suggests that in a 
determination of this sort, one of the principal things that 
should be developed in most every situation is a history 
of the company. 

Now we have attempted to do this, to some extent, by 
documents, and it is true that we have developed it, and 
saved considerable time by developing partially the history 
of the Reynolds Metals Company by those documents. 
However, it is my opinion and my judgment that we should 
go, delve just a little deeper into certain phases of their 
history and that as we proceed in the trial of this case, 
especially as we direct out attention towards the relevant 
market, that the early history of this company, its gradual 
development into the foil field, and originally I think it 
was a converter of foil, but its gradual development to 
the point where it was a fully integrated aluminum com- 
pany, will become important. It will not only become 

important because of this specific instance, but we 
136 _will show, I think, on the record in this case, that in 

other acquisitions there may have been or there may 
not have been a lessening of competition or a tendency 
toward monopoly. 

Those are the issues in a Section VII case and it behooves 
counsel to attempt at least to introduce as best he can into 
this record a little of the history of the company and their 
conduct in the past, which includes not only the corporation 
itself, but the personnel that guide and direct that cor- 
poration. 

Hearing Examiner Hier: Very well, go ahead and 
proceed in your own way and we will see where we get. 

The Witness: I don’t know that I am an expert on this 
subject. I knew more about what was going on in the 
company when I was a mail boy than since then. 


By Mr. Walker: 


Q. Have you ever heard who established the Reynolds 
Company? <A. Yes, Mr. R. S. Reynolds, Sr. 

Q. And he died? 

Hearing Examiner Hier: This reporter nor any other 
reporter can get both of you talking at once. Hold your 
fire until he gets through. 

Mr. Walker: I apologize. 

Hearing Examiner Hier: Go on. 


By Mr. Walker: 


Q. Mr. Reynolds passed away in 1955 or 1956, 
137 approximately? A. Yes, 19505, I believe. 

Q. And can you tell generally how he happened 
to start this company, or what he started with, just ap- 
proximately, in your own words? <A. I don’t think I can 
answer that question. All I know is he had the U.S. Foil 
Company, and somewhere along the line Reynolds Metals 


Company grew out of it. 

Q. Do you know what the U.S. Foil Company was 
primarily interested in? It was interested in fabricating, 
processing foil, was it not? A. It was a roller of composi- 
tion foil. There was no aluminum foil at that time. And 
1828 I think is the year that aluminum foil first became a 
practical commodity. 

Q. Do you know where the plants were located at that 
time? A. I believe Louisville, Kentucky, to the best of 
my knowledge. 

Q. Then from the original foil company it later developed 
into the Reynolds Aluminum Company? A. Reynolds 
Metals Company, yes. 

Q. Do you know about what time that was? A. I believe 
it was 1928, 

Q. And at that time, wi htthe emergency of the corporate 
corporation Reynolds Metals Company, do you know what 
they manufactured and sold? Just approximately now. 

A. They were in the aluminum foil business, rolled 
138 aluminum foil, and converted. 
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Q. At that time in the aluminum industry the 
only domestic producer was ALCOA, wasn’t it? A. Yes. 

Q. And they acquired, or obtained their raw aluminum 
from ALCOA and rolled it and sold it into commerce, is 
that correct? A. As I understand, yes. 

Q. Then on up, it was approximately 1940 that the 
Reynolds company initiated a program whereby they would 
process or manufacture bauxite ultimately into raw alumi- 
num. Is that correct? A. In that area. I think our first 
plant came in six months ahead of Pearl Harbor, or some- 
thing like that. 

Q. Between 1928 and 1940, they were in the foil business 
primarily, or did they go into other fabrication of alumi- 
num, or do you know? A. I think they were considered 
primarily a foil company. 

Q. Now, on up until 1940, where, generally, as best you 
can recall and from your personal experience and observa- 
tions, were their markets for aluminum foil? A. Prior 
to 1940? 

Q. Yes. A. Well, let’s see. Of course you realize these 
markets change from year to year. The basic markets, 

prior to the development of gravure printing in 1935, 
139 were in cheese, cigarettes, cigars, tea liners, packag- 
ing, as we call it. 

Q. In packaging? A. Yes, which is primarily as liners. 
There was very little printing at that time; it was very 
crude. 

Q. And did they sell the cigarette business any, or do 
you know? A. Yes. 

Q. Was that a fair share of the foil market? A. I would 
say decreasing in importance, only because new markets 
have grown very rapidly in the last 15 or 20 years. 

Q. At the early stages of sales, one of the primary 
markets for aluminum was cigarettes, wasn’t it, one of the 
most important? A. I think that is history, that Mr. 
Reynolds started U.S. Foil Company to manufacture 
cigarette foil. 
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Q. That is the reason he got into it? A. Yes, sir. 

Q. Then later, it developed that there may be other 
uses for foil, and they, through some process, got into 
other uses, other than cigarettes, didn’t they? A. Mr. 
Reynolds was a very dynamic man. He didn’t wait for 
markets to develop, he— 

Q. He attempted to develop them? A. Yes. 

Q. During the early years, they purchased several 

companies. Do you know anything about that? 
140 A. Only— 

Q. When they were in the foil business, didn’t 
they go in and buy out some of their direct competitors, 
or do you know? A. I don’t know. There were companies 
that were somehow or other absorbed into Reynolds. 
Whether they bought them or not, I don’t know. 

Q. Do you know anything. at all about what type of 
companies these were, or anything? A. Very little. 

Q. Were they in direct competition, for instance? A. 
My knowledge is only through the fact that we still have 
some of those guys working for the company. 

Q. Did you know who the competitors in the field were 
at that time? A. Just from what I have heard, like this 
morning, Frank Eichner pretty well outlined the companies 
and how they merged in. I would rather abide by his 
testimony; he was there at the time, with Lamier Schwartz. 

Q. You don’t know whether or not they bought out other 
competitors in this field? I mean, we will say in the 
aluminum foil field? A. Well, to my knowledge, no. I 
would say that since I have been with the company, the 
last 23 years, I would say T know of no one they bought. 

Q. But prior to that time, you never heard of it? 
141 <A. Just the ones I mentioned. 

Q. They bought the Eskimo Pie Corporation, 
among others? A. I believe U.S. Foil bought Eskimo Pie 
Corporation. 

Q. Do you know whether that was for the purpose of 
obtaining a primary market for aluminum foil? A. I don’t 
know. 
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Q. Mr. R. S. Reynolds, Sr., was originally the President 
of the Corporation, was he not? A. Yes, sir. 

Q. And then later he had four boys that succeeded to 
various different executive capacities in the corporation? 
A. Yes, sir. 

Q. And Richard, Junior is now president? A. Yes, sir. 

Q. And the three other boys are David, Bill, and— 

A. J. Lewis. 

Q. They are vice presidents? A. Yes, currently David 
and Lewis are executive vice presidents, one in charge 
of sales, and one in charge of operations. 

Q. Now who is in charge of sales? A. David. 

Q. What does the Reynolds Aluminum Company, what 
does their sales force, or, I mean, who all would be under 

him, or what division? A. Well, under David, he 
142 has a general sales manager, to whom I report. 
Q. Who is that? A. W. T. Ingram. 

Q. Where is he located? A. He is as of yesterday 
morning in Richmond, Virginia. 

Q. What is Mr. Ingram’s position? A. General sales 
manager. 

Q. He is general sales manager of all products of the 
Reynolds Metals Company? A. Yes. 

Q. Now, under him, how many divisions are there, under 
Mr. Ingram. A. Well, he has two groups reporting to him, 
one the line group, in the field, that is running the active 
line sales force. 

Q. What do you mean by line? A. I mean they have 
direct responsibility for getting it on. 

Q. What do you call that department, if you know? A. 
Well, we call it regional sales. We have six regions, 
geographically set up. 

Q. And then where are those regions located, approxi- 
mately? A. In New York, Camden, Detroit, Chicago, 
St. Louis, Los Angeles. 

Q. And you have nation-wide sales? A. Yes, and 
143. we have a regional general manager in charge of each 
regional operation. 
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Q. You have six regional sales offices, out in the field? 
A. Yes, sir. 

Q. What is that called again? A. Regional sales. 

Q. Is that regional sales department? A. I guess it is 
a department. 

Q. They just call it regional sales? A. We call them 
regions, and it is called a region. We refer to them as 
regions, with a regional general manager over each region. 

Q. Do you have any idea how many salesmen Reynolds 
has out in the field altogether? A. I would say today 
between 500 and 600. I am referring to domestic sales, 
US. 

Q. Yes. Now what other divisions do they have report- 
ing to Mr. Ingram, other than the regional sales division, 
or regional sales?) A. We have four marketing groups, 
which I represent one. 

Q. What are those four marketing groups? A. They 
are industrial,—I am trying to think of the name—monu- 
mental and building products, I believe, monumental and 
building, and consumer and packaging. 

Q. Do you have four heads or executive heads of each 

one of these branches of the marketing groups? A. 
144 That is correct. 
Q. Who is the head of the industrial, if you know? 
A. Keith Hall. 

Q. Who is the head of the building products? A. Alph 
Williams. 

Q. Who is the head of the consumer? A. Charles 
Mapes. 

Q. And you are in charge of the packaging? A. That 
is right. 

Q. What are the responsibilities of each one—what are 
your direct responsibilities, we will say, to Mr. Ingram? 
A. Stated very briefly, my primary responsibility is to pro- 
mote the sale of all of Reynolds products to the greatest 
extent possible, through the markets under my jurisdiction. 

Q. What are those markets that are under your juris- 
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diction? A. Well, I think the easiest way to explain it to 
you is that I have seven market managers that report to 
me, and if I tell you who they are, I think you will have it 
very quickly. 

We have broken my market down in seven markets: 
dairy and meat, baking and milling, beverage and confec- 
tionery, drug and textile, tobacco and converter. 

Q. Now your classification then involves primarily the 
sale of aluminum foil, but not exclusively the sale of alumi- 

num foil? A. Yes. 
145 Q. It could be, under the classification established 
by your company, that the consumer department 
could also sell foil and the industrial? A. Yes, very large 
in fact. 

Q. And the building products in some instances could 
sell foil? <A. Yes, sir. 

Q .Foil then is sold through each of the marketing divi- 
sions of the corporation? A. Yes. 

Q. However, your division would be primarily interested 
in selling only foil, isn’t that right? A. No, I would say 
the nature of the market is such that it is susceptible to our 
foil products. 

Q. As you know them now, I mean? A. Yes. We sell 
a beer barrel to the breweries along with the foil labels 
and it is a big heavy thing. 

Q. Then your company has more or less classified, in 
their own set up and in their own management, each one 
of the separate and distinct markets for aluminum, have 
they not? <A. Yes, I would say our basic sales philosophy 
is that it is more important to know the markets and we 
ean always back it up with product information. We 
search out markets. 

Q. For instance, you have a man that is looking at the 

tobacco market in all of its phases and we are not 
146 trying to describe that here at this time, but you 
have one man who is in charge of seeing that, or 
attempting to see that Reynolds sells quite a bit of foil and 
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other aluminum to the tobacco market as it is classified? 
A. Yes, in any form. 

Q. And that would consist of the manufacturers of ciga- 
rettes, cigars, I assume, and including chewing tobacco, if 
possible? A. Yes, we sell foil for chewing tobacco. 

Q. And then you have dairy, and one set up for dairy 
and meats and that is separate and distinct, is it not, from 
the tobacco market? A. Yes. 

Q. That is why you have a different man on that? A. 
Yes. 

Q. And now the baking and milling market, that would 
be different too? A. Yes. 

Q. I mean in the dairy industry you make aluminum 
caps, don’t you? A. We don’t make aluminum caps. Some- 
body does, yes. Butter wrappers. 

Q. In meats it would be packaging material. Do they 
ever wrap meat in aluminum foil now? A. Yes, sir, 

Q. some hams are wrapped in aluminum foil, 
147 aren’t they? A. If they don’t, we have a lot of guys 
trying to get them to do it. 

Q. And you try to call on the meat packing industry, 
don’t you? A. Yes. 

Q. And they call not only on the meat packing industry, 
but anybody, I assume, either—not directly, but through 
wholesalers, or some of the bigger chain stores that do their 
own packaging? A. Yes, 

Q. And depending upon the demands of the market, you 
try to specialize and develop those markets? A. That is 
right. 

Q. And isn’t it true that the confectionery market is a 
little different from the baking and milling market and you 
have a specialist in that to meet the different problems in 
the packaging as between the confectionary and baking and 
milling markets. Isn’t that right? A. Yes, 

Q. That is why you have a man who specializes in that. 
Then there was drug and what? A. Textiles. 

Q. Now you have a man who specializes there, again? 
A. Yes, sir. 
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Q. Then you have another man who specializes in 
148 converters? <A. Yes, sir. 
Hearing Examiner Hier: What was that? 
Mr. Walker: Converters. 
Hearing Examiner Hier: That is where the florist busi- 
ness fits in, isn’t it? 
The Witness: From Reynolds Metals’ standpoint, yes. 


By Mr. Walker: 


Q. How does the individual in charge of the dairy and 
meat department for the promotion of sales for packaging 
exercise supervision or direction over any one of these 500 
or 600 salesmen? In other words, I am trying to get your 
management set-up. A. Well, in packaging, we have in 
addition to the staff people, we also have a corresponding 
sales force in the field. In other words, there is a packag- 
ing sales force reporting up through the regional general 
manager, so that we have, roughly, 70 packaging salesmen, 
who call on the dairy and meat industry, the baking and 
milling industry, and so forth. 

Q. And they cover the country, is that right? A. Yes, 
sir. 

Q. And these 70 men work under—I assume, one man 
could take both dairy and meat and tobacco? <A. Yes, we 
have no specialists in the field, other than packaging. 

Q. But they are involved in packaging and packag- 
149 ing only is that correct? <A. Yes. 

Q. And those 70 salesmen are out selling foil gen- 
erally speaking? A. It shakes down that way, yes. 

Q. Now these 500 or 600 salesmen that you have under 
your regional sales offices, do they also, in addition, sell 
foil? Or do they make any attempt to? A. They are a 
consumer group who are selling Reynolds Wrap, which is 
a foil product primarily. In the building products group 
we have foil insulation which they sell, which I wouldn’t 
be concerned with. In the industrial group, there is con- 
siderable use for what we call condenser foil, which is an 
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industrial application to wind condensers in the electric 
industry, so that all four of them are involved in some 
aspect of foil. 

Q. Now, when did you go in and establish your dairy and 
meat division of the sales of packaging material? A. First 
of all, we set ourselves up in 1950 on this marketing ap- 
proach, so this whole organization only goes back to 1950. 

Specifically, dairy and meat, we set them up when it 
looked as though it was getting important enough, and 
when I say important, we had a job spot-lighted with 
potential in it, enough to keep a specialist busy on it. 

Whether that was somewhere subsequent, I would 
150 say to 1954 or 1955—when it looked as though we 

were gaining enough ground in dairy and meat to 
pull it out of another category and put a man on it, 

In other words, I could have 20 markets. I just happen 
to have seven. We could, if dairy itself got big enough, or 
meat got big enough, I could have each take a man, have a 
dairy market and a meat market. 

Q. How would you define then—I mean, starting in 1950, 
who is in charge of your dairy and meat market? A. Jim 
Cullinan. 

Q. Just generally speaking, what does Jim do? A. Jim, 
I look to Jim to know more about the packaging problems 
of the dairy and meat industry than anybody else in the 
Reynolds Metals Company, and I hope he knows more than 
anybody else in the packaging business, but he at least 
knows more than anyone in our company about the specific 
problems that let’s say packaging baking has. 

Q. What would some of those problems be? A. Your 
first problem is to determine whether you have a market. 

Q. Well, after you determine you have a market, what 
would be the problem? A. Then your problem is whether 
there is a place for foil in that market. And in 

what form. 
151 Q. Does that change from day to day, or month to 
month? A. It changes with your creative ability, I 
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would say. Packaging is merchandising, merchandising 
canges very rapidly. 

Q. It is a very highly competitive field, isn’t it? A. Yes. 

Q. Merchandising? A. And subject to considerable 
change. 

Q. One of the reasons you have him there is to know 
what is going on in the dairy and meat markets in the 
packaging field and know the changes, isn’t that right? 
A. Yes. 

Q. Do you have any competitors in that field? A. 
Competitors in the sale of foil to those people? 

Q. Yes. A. More than enough. 

Hearing Examiner Hier: Did you mean competitors in 
foil, or as far as packaging is concerned? 

The Witness: I presume that his question was with re- 
gard to foil competitors. If we take other flexible pack- 
aging materials, why, who I consider basically our com- 
petitors are wax payer and cellophane, not the other foil 
rollers, but within the foil area, we are not lacking for 


competition. 


By Mr. Walker: 


Q. And you also have competition in selling to both 
152. the meat markets and dairy markets from wax paper 
and cellophane? A. Correct. 

Q. And the manufacturers and processors of cellophane 
and distributors of cellophane and manufacturers and 
processors and distributors of wax paper, and other manu- 
facturers and processors and distributors of aluminum 
foil, are constantly changing their demand, I mean their 
designs and prices, and for that reason you have a man 
who studies these markets? A. (Nodding affirmatively.) 

Q. He also studies where there are newcomers? A. 
(Nodding affirmatively.) 

Q. Is that correct? 

Mr. Spriggs: May I ask the Examiner to instruct Mr. 
Murphy to do more than shake his head? 

The Witness: Excuse me. 


By Mr. Walker: 


Q. That is true, isn’t it? 
The Witness: What was the last question? 


(Record read.) 
The Witness: Yes. 
By Mr. Walker: 


Q. Now who, we will say, in the dairy and meat market 
division, under your chief there—and we will go down now 
to the 60 or 70 salesmen that you have out in the field 

selling packaging material to this market—who do 
153 they call on there, do you know? 

Approximately what class of customers would they 
have there? A. Would the salesmen call on? 

Q. Yes. A. He would call on the larger meat packers, 
larger dairy—I say larger because that is where the po- 
tential lies. 

Q. Would he also call on wholesalers who might sell to 
some of the smaller ones? A. No. 

Q. Do you make an attempt to sell to some of the smaller 
dairies? A. (Shaking head negatively.) 

Q. Only the larger dairies? A. I will say only those 
that can meet the minimums that are on our equipment, 
most of which is pretty big heavy equipment that takes a 
long time to set up. 

Q. There is no way that a small dairy can obtain the 
advantages of aluminum packaging from Reynolds in the 
dairy and meat markets business, is there? A. From us, 
no, but he has no problem securing it from the converting 
industry, let us say. 

Q. But from you directly, you only sell to the big con- 
sumers? A. I would say—of course you have classes. 

There might be a little guy, if he did nothing but 
154 make butter, he is little on something else, but big 
in butter, but I would say we have a minimum in our 
demand of our equipment, below which we do not care to 
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sell, for we just plain can’t make a profit down there with 
our equipment. 

Q. And so the small boy doesn’t get whatever advantage 
Reynolds has, I mean in packaging? A. No, I wouldn’t say 
that. I would say he gets all those advantages through 
the independent converter, whom you have with equipment 
ranging from anything from almost a hand press on up. 

Q. But he doesn’t in any way get the advantages of your 
mass production? A. I would say that he can not get a 
gravure printed job from us or others, because gravure 
takes three or four guys eight hours to set a press up. 

Q. And it is a little more attractive, is it not? A. I 
doubt today if you could—if we put a gravure job here and 
an aniline job, I doubt that very many people could tell 
the difference; from the consumer standpoint I don’t think 
there is any difference. 

Q. What else do these—I mean, these salesmen, would 
they call on the A&P and Kroger? A. Yes, where they 
do what we call private brand and private label packaging, 
for their own brands. 

But as far as the Reynolds Metals Company is 

155 concerned, they wouldn’t call on the independent 

grocerymen, would they? A. We have nothing to 

sell them. Now our consumer group calls on them. You 

see, the retail grocer is really the baby of our consumer 

organization. They will sell a case of Reynolds Wrap to 
Mom and Pop. 

Q. Now we are talking about packaging material, which 
the grocer uses either in the meat department, or—and 
you have developed it, I think, in the produce department, 
have you not? They use aluminum packaging in the pro- 
duce department? A. Mostly dreams. You can’t find the 
foil that went into it. i 

Q. Haven’t you sold any foil there? A. Some, but it 
hasn’t amounted to much. We had some potatoes in Pitts- 
burg bagged in foil a few months ago. 

Q. It is now moving in bread, is it not? A. Yes. 
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Q. And other lines that are handled in grocery stores, 
other than bread and produce, meats, especially hams? 
A. We have done very well with hams. We go into a 
grocery store and consider that that is our market re- 
search. Basically everything in the grocery store is a 
target. You will see very little foil in some sections of a 
store. That isn’t because of lack of effort on our part. 

Mr. Spriggs: If your Honor please, are we going 
156 through the entire operations of Reynolds Metals 
Company in this case? I can’t see what has been 
brought out so far is relevant, and material, and within 
the framework of the issues in the complaint. And if it 
is brought out, we simply have to broaden the base of this 
complaint, because we are not going to let it go entirely 
without evidence on our part, and it would seem to me that 
sometime or other this case is going to have to assume its 
proper sphere, which is much less than what it seems to be 
at the moment. 

Hearing Examiner Hier: What is your point, counsel? 

Mr. Walker: In examining— 

Hearing Examiner Hier: In going into all this distrib- 
utor set-up. 

Mr. Walker: Well, I don’t know what my point is, other 
than to say this, that I think one of the things that the 
Supreme Court of the United States said and I under- 
stand that they decided the DuPont case on, was the char- 
acteristics of the market involved. 

Now to me a market, and I think generally speaking to 
a good many people, could mean a lot of things. But I 
think that what Judge Brennen had in mind is we not only 
have physical characteristics of markets, but we also have 
certain things that are intangible, including services. As 
we go along, I don’t know I can develop it, but with the 

means at my disposal and the best experience I have 
157 and the cases I have, I am going to attempt to show 
there are certain segments of markets here. A mar- 
ket may be one thing in one instance, and another thing in 
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another. But to show those distinguishing characteristics, 
I think I have a right to inquire of this witness as to how 
they operate not only in this field, but in other fields, and 
in showing how they operate in other fields, we naturally 
will get some insight as to how they may operate in the 
particular field that is involved here. 

Hearing Examiner Hier: You have brought out seven 
categories. Now this florist trade is just a part of the 
seven. It seems to me that is what is germane here, not 
meat or dairy products, or some of the other things, and 
so on. 

Mr. Walker: I want to state for the record that I think— 

Hearing Examiner Hier: The trouble is, Mr. Walker, if 
you go into all of this detail on the Government side of the 
case, they will be 17 months answering it on the respond- 
en’s side, and I won’t be any further along than I was 
when I started, as to the meat and drugs and this, that, and 
the other thing. I have been all through this in the Union 
Carbide case. They have a broad spectrum there, and I 
don’t see where this fits in. You can’t sell the produce 
market at all, can you? 

The Witness: I wouldn’t say that to the President of 
our company. 

Hearing Examiner Hier: You wouldn’t admit that 
158 _— publicly, but I mean polyethylene and cellophane 
have just about pre-empted that? 

The Witness: Yes. I am never going to say die. 

Hearing Examiner Hier: No. I think you are going too 
far afield. I think the objection is well taken. 

Mr. Walker: May I say something on the record that I 
have been trying to put on the record? 

Hearing Examiner Hier: Go ahead. 

Mr. Walker: That is that I feel that in the trial of a liti- 
gated law suit, that it has been traditional that counsel has 
a right to cross-examine and prove certain points by ex- 
amaining within reasonable limits, and because we have in- 
volved here intricate marketing conditions, something that 
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is rather, as we know now, or as we feel now, is rather in- 
tangible, we feel that we have definitely a right to cross- 
examine the man who is evidently in charge of this with 
respect to how they handle other markets, in the hope that 
it might tend to prove what they do in this particular 
market. 

Now I don’t think that that is going too far afield. I 
think we have to define markets. I think markets—there 
has been a lot written not only in the law books and deci- 
sions but there has been a lot written in economics on this 
problem, and we feel that—and strongly urge—that we 
have a right to show what happens in the markets for foil, 

and a lot of characteristics of those markets and the 
159 effect of what has happened since Reynolds has been 
into those markets. And that will be used to predict 
in the future what might happen in this particular market. 

Hearing Examiner Hier: But your complaint charges 
effect only on the florist trade. It does not charge effect on 
any other foil market at all. 

Mr. Walker: That is correct, but we still maintain we 
have a right to show, in order to prove what would happen 
in this case, that we may draw an inference, to show what 
has happened in other markets, and the inference ean be 
drawn that it will happen in this market and for what that 

is worth, we have a right at least to inquire into it. 
160 Hearing Examiner Hier: Well let’s talk specifi- 

eally and plainly now. Are you claiming that if you 
can show that the acquisition of Arrow Brands has affected 
Reynolds’ distributive practices and the competitors in the 
meat-packaging market that therefore I or the Commission 
or the courts can infer that the same thing is going to 
happen in the florist market? 

Mr. Walker: I’m going to say to you this:— 

Hearing Examiner Hier: We'll be 15 years with this 
case if that’s the case. You have only charged the effect 
on the florist trade. 

Mr. Walker: I understand that. 
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Hearing Examiner Hier: So I can’t see where— 

Mr. Walker: But I don’t think that under any rules 
should we be limited to inquiring on what the effects—One 
of the things and the only thing we charge here is their 
acquisition of this particular company is going to lessen 
competition or tends towards a monopoly, that Reynolds 
will do that— 

Hearing Examiner Hier: In the florist trade. 

Mr. Walker: In the florist trade. And one of the valid 
inferences that may be drawn is to examine what’s hap- 
pened in similar situations when Reynolds has taken over 
in that field. 

Hearing Examiner Hier: Well, what you say adds 

161 up to what I said before, and you may take this as 

a flat ruling. I will not permit you to inquire into 

any substantial lessening of competition or tendency toward 

monopoly in the foil markets which go to end users pack- 

aging meat, drugs, soft goods, textiles— You didn’t say 
hardware, did you? 

The Witness: No, but we could. 

Hearing Examiner Hier: Any of these other categories. 
Because we’ll never get anywhere with it. 

You have an adverse witness on this stand, and I don’t 
know whether you’re in a professional position to make 
an offer of proof. If you are, you may make it so that 
you can appeal this point if you wish. 

Mr. Walker: I intended to do that: 

Hearing Examiner Hier: You’d better make your offer 
then, if you’re in position to do so, because I don’t know 
whether you know what he’s going to testify to or not. 
Normally you can’t do that on cross examination. 

Mr. Walker: We expect if the witness was permitted to 
answer the question he would testify to this in substance:— 

Hearing Examiner Hier: Incidentally, the record had 
better show I sustain the objection of counsel representing 
the respondent to this line of questioning within the limits 
I indicated. 
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Now, make your offer. 
Mr. Walker: Pardon me. And further instructed 
counsel representing the Commission— 

Hearing Examiner Hier: That’s all on the record. 

Mr. Walker: Pardon me. 

Hearing Examiner Hier: Go ahead with your offer. 

Mr. Walker: If the court please, just a few minutes and 
Tl get it down. 

Hearing Examiner Hier: Are you going to make an 
offer? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: What do you want? A recess 
to work it out? 

Mr. Walker: Yes, because I mean there’s quite a bit 
involved in this. I want to make a determination, I mean, 
in my own mind as to how far I want to go. 

Hearing Examiner Hier: Mr. Spriggs, do you have any 
objections if he makes this offer later? 

Mr. Spriggs: No, it doesn’t make any difference to us 
when it’s done. 

Hearing Examiner Hier: Mr. McLaughlin, let the record 
show the offer of proof will be made at a subsequent time 
after counsel has an opportunity to think out his words 
and his ideas. 

Mr. Walker: If the Court please, I would still 
163 like a ten-minute recess. Is that all right at this 
time? 

Hearing Examiner Hier: We have only been running 50 
minutes. We'll run a while longer. There’s no sense taking 
a recess now. 


By Mr. Walker: 


Q. You're generally familiar with the sale of aluminum 
foil by the Reynolds Manufacturing Company, are you not? 
A. Yes, sir. 

Mr. Spriggs: What was the question? 

Mr. Walker: Generally familiar with the sale of alumi- 
num foil by the Reynolds Manufacturing Company. 
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Mr. Spriggs. He means the respondent, doesn’t he? 
Mr. Walker: Yes. Reynolds Metals Company. 
Hearing Examiner Hier: All right. 


By Mr. Walker: 


Q. Do they have any official or executive that’s in charge 
exclusively of the sale of foil or has that as his respon- 
sibility? A. No. 

Q. Then in your sales force as you have described it 
to me here there is nobody who primarily urges foil in 
and by itself—in and of itself? A. Just four people 
named Reynolds. 

Q. Well, they, of course, are interested in selling other 

things. 
164 Do you know how many different types of foil, 
generally speaking, are sold by the Reynolds Metals 
Company? A. We’re back at definitions. What’s a type of 
foil? I'll have to— 

Q. Well, say any distinguishing characteristics whatso- 
ever between foil. Foil generally is a solid section of 
aluminum less than six-thousandths of an inch in thickness, 
isn’t it? A. Yes, sir. 

Q. Now, generally speaking, are there any definite dif- 
ferent characteristics of different foils? A. Well, when 
you’re talking about physical characteristics I think you’re 
talking about two things we discussed this morning in 
which I’m no great expert, incidentally—temper and alloy. 
I think we covered that most of the alloy in foil is standard. 
We have what we call foil analysis which Mr. Eichner 
described. We have a range of tempers from dead soft to 
full hard. And then we have a range of gauges. And 
that’s a question of what do you want to call a gauge I 
mean. You'll find in our catalog I believe we standardize 
at about a half to one-hundred-thousandth. We go from 
00035 to .0004. There are those two types of foils. 

Q. Why would you have all those different gauges? A. 
End use application. Requirement of the customer. 
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Q. All right. Now, as best you know, it starts at 

165  .006 in thickness and goes down to— What is the 

thinnest? A. The thinnest gauge that we offer as 

a standard is .0003. There are foils that are rolled below 

that but you’re getting down past the economical point. 

There are certain special applications in condensers for 

-00017, for instance, but we don’t like to get into that. 
We scrap more metal than we ship to the customer. 

Q. I'll ask you if you don’t have a research laboratory 
at Richmond, Virginia which is primarily concerned with 
the development of foil and foil products. A. We have 
a package development laboratory in Richmond. We also 
have a metallurgical laboratory in Richmond. 

Q. Well, is that generally spoken of as a research and 
development foil laboratory? A. Yes. 

Q. To refresh your memory, I hand you the annual 
report of the Reynolds Metals Company for the year 1955 
and will let you examine that particular report. A. Yes, 
they are referring to what we call our package develop- 
ment laboratory, again primarily foil. 

Q. When was that first established? Do you know? 
A. Well, we have always had a package development ac- 
tivity. I remember when it was one room in our office 
building. The Richmond facility came into being during 

World War II or at the end of World War IL 
166 Q. Can you describe that facility at the present 
time? A, Well, it’s on old, beat-up building in which 
probably there is some of the finest technical knowledge 
and equipment in the packaging industry. We have, for 
instance, in there, a complete paper laboratory. 

Q. How big is the building? A. I don’t know. It’s not— 

Q. Approximately. A. Well, it’s two stories high and 
takes up a third of a block. That’s the best way I can 
tell you. 

Q. It has several rooms and laboratories? A. Oh, yes. 
Yes. 

Q. Do you know how many people are employed there 


as research engineers or scientists? A. No. I would guess 
60 or 70. There might be 100; there might be 50. 

Q. Well, just generally speaking. And you have men 
who are highly specialized in aluminum foil and the devel- 
opment of different uses for aluminum foil? A. I think 
we have the finest men in the industry in that building. 

Q. Now, what do they do? I mean when we say they 
specialize, what do they specialize in? Specifically, what 
would some of them do? A. Well, we have a paper spe- 

cialist, a man who has probably had 25 years in 
167 the paper industry, whom we hired to come in and 

run the paper part of our laboratory. We sell more 
paper than we do aluminum through our packaging ac- 
tivities. 

We have a specialist in adhesives whom we brought out 
of the adhesives industry, who is a doctor and has 20 or 
25 years’ experience in the development of all types of 
adhesives. 

Q. Now, where would adhesives be applicable to the sale 
of aluminum foil? A. In two areas. One, within our own 
plant in laminating the foil to the paper or whatever we’re 
laminating to. It might be a film. And secondly, our 
customer problem, where, say, a customer purchases a foil 
product and has to glue it on the bottle, if it’s a brewery. 
We give them help and assistance. 

Q. Now, you’re constantly looking for better and different 
ways of laminating paper— A. Yes, sir. 

Q. —to aluminum? Is that correct? A. Yes, sir. 

Q. You have a man who is attempting to improve the 
lamination of aluminum foil? A. Yes, sir. 

Q. Now, what else would they do? A. Well, if we were 
to sell a cereal man—when I say “sell,” try to sell—see 

a market for foil in cereals—the salesman would, 
168 say, go to the cereal man, take his present package, 
send it to our laboratory, ask for a recommenda- 
tion on a type of foil material that would do a better job 
of protecing or packaging this man’s cereal, and then run 
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comparative tests. We might put it in with a bunch of 
boll weevils to see how the insects get into cereal through 
wax paper versus foil and then go back and use it as 
a selling tool. It’s a very wonderful part of our selling 
organization. 

Q. And that’s one way you develop markets, isn’t it? A. 
Yes, sir. 

Q. And you develop markets not only by physical char- 
acteristic or different and variant physical characteristics 
in the aluminum foil itself, but by providing them with 
certain information as to what the aluminum foil will or 
will not accomplish? A. Yes, sir. 

Q. All right, Now, what other type of men do you have 
employed down there? Would you know? What other 
problems would they go into in this? I’m referring to 
specific customer requirements at this time, but we’ll say 
generally in the sale of aluminum foil. What would some 
of these other men be involved with? A. Oh, inks, lacquers. 

We have an ink and lacquer specialist. When I say 
169 “a,” we may have two or three, X number of people 
under him. 

Q. What would their problems be? A. Finding better 
ways to put inks on foil or evaluating new inks that may 
be coming up out of the ink industry. 

Q. The same way with lacquer? A. The same way with 
laequer. 

Q. Do you have a design department trying to improve 
the designs? A. Yes, sir. 

Q. Do you have any— A. Not part of the laboratory. 

Q. No. That’s somewhere else? A. Yes. 

Q. Now I will ask you if, going back to the laboratory, 
you know of anything else they do down there. Do they 
try to ever improve the strength of it in any way by 
developing different alloys? A. That would come out of 
the metallurgical group. They would look to the metal- 
lurgical laboratory for anything to do with the basic quali- 
ties of the metal. They are primarily concerned with 
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taking foil after it leaves the rolling mill, and they would 

look for strength in laminations primarily. There are 

other ways to get strength in foil. If you corrugate it or 

rib it you gain strength. But they pick up with foil as 
it—as Frank Eichner gets it off his mill. Research 

170 beyond that would be metallurgical in our regular 
aluminum metallurgical group. 

Q. But there are constant changes always going on? 
You have 60 or 70 men here trying to improve the alumi- 
num and its usefulness, and you have more men back in 
the mill end of it trying to improve its usefulness? Is 
that correct? A. Yes, sir. 

Q. Now, foil is made with different tempers, is it not? 
I mean different strengths? I don’t know—A. Temper 
is not characteristic— 

Q. Different alloys? A. You'll get strength from an 
alloy rather than temper. Temper is a factor of softness 
or brittleness. 

Q. All right. 

Hearing Examiner Hier: Flexibility? 

The Witness: Flexibility. 


By Mr. Walker: 


Q. Now, one aluminum foil will be more flexible than 
other aluminum foils, won’t it? A Hard-temper foil is, 
as Frank said, tinny. It’s got a lot of snap-back. Dead- 
soft foil has what we call a dead-soft folding character. 

Q. Why were those two types of foils developed? A. 
You ean’t help making them. Everything you make is 

hard. And it has very little application. So someone 
171 had to find a way to get it soft, and annealing softens 
metal. 

Q. Do you ever sell any of the hand foil? A. Some, yes. 

Q. Why do you sell that? A. Depending upon the need, 
the application. We sell hard foils in this container— I 
think you’re familiar with the pot-pie cups that you get 
the chicken pot pie in. 
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Q. That’s right. And that’s a hard foil? A. They take 
a tempered foil, let’s say half-hard, so that when they 
get through working it in their die it’s full hard. See, 
working of the metal gives you temper. 

Q. But, now, they wouldn’t want to use soft foil for that, 
would they? A. There have been some uses of soft foil. 
I don’t think it’s a good one. I think they should go on 
their hard foils. It depends on the amount of working they 
give it in their own die. 

Q. Generally speaking, you would sell hard foil of a 
certain gauge or thickness to a processor or manufacturer 
who wanted to make a container similar as you have just 
described? A. That’s right. Here’s a good example. We 
sold quite a bit of hard foil to a guy up in the State of 
Washington who cut it up in strips and hung it up in his 
cherry trees and they rattled against each other and kept 
the birds away. 

Q. Now, the soft foil wouldn’t quite produce that? 
172 A. Wouldn’t rattle. 

Q. So, therefore, there are certain characteristics 
and physical characteristics between at least some kinds of 
foil? That’s true, isn’t it? A. Yes. 

Q. And they serve different purposes, don’t they? A. Yes. 

Q. I mean the soft foil wouldn’t be something that you 
would want particularly to maybe hang up in a cherry tree 
and have rattle? It wouldn’t rattle as much as hard foil? 
A. Right. 

Q. Now, do you know how many different gauges of alu- 
minum foil that Reynolds sells all together? A. Youll 
have to get the book. 

Q. Is it in there? A. No, I don’t think— It’s in the 
price list, which are standard— 

Q. Just approximately. I don’t want you to make any— 
A. No, I can give it to you very quickly. These are stand- 
ards, and again if someone came in and wanted to give 
us a million-pound order for something in between, all you 
have to do is write his name on that Piece of paper. I 
think we have— There’s about 20 of them there. 
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Q. Twenty different gauges? Now, is it a matter of end 

use or is it a matter of economy—the differences in 

173 gauges? A. Well, as you reduce gauge you gain 
economy. 

Q. Yes. A. The customer determines where economy 
stops for his end use and practicability stops with it. 

Q. Now, are there different uses for thicker foils than 
for thinner foils—end use? A. Yes. 

Q. Generally speaking, do you have any idea of how 
many uses are now made, separate and distinct uses are 
now made, of aluminum foil in the United States? A. 
Thousands of them. 

Q. Thousands? A. Just thousands. 

Q. It ean be used for many things, and it’s developed 
recently, hasn’t it? I mean comparatively recently? A. No. 

Q. The thousands of uses? A. No, I’d say— The uses 
increase every year. 

Q. Yes. A. We have a thing we eall “wooly worm foil,” 
which is a wonderful end use. It’s a little barrier that 
stops wooly worms from getting into the lettuce field. It 
was just some— I never heard of a wooly worm so I 
couldn’t explore that market. 

Q. Yes, but every year there are new uses being 
174 developed? A. New end uses for the old materials; 
yes, sir. 

Q. Now, in addition to having differences in gauge in 
inches, you also have some of the plain and some of the 
colored, don’t you? A. Yes, sir. 

Q. Some people would want it plain, I mean and some 
markets would demand color? A. Yes, sir. 

Q. And then you also have the question of temper and 
also have the particular alloys involved? A. Yes, sir. 

Q. How many different alloy aluminum foils are made, 
if you know, now? A. I’d say besides what we call foil 
analysis, which is 99.35 percent pure aluminum, there is 
a usage for what we call 3S. And don’t ask me what 3S 
is. It’s an alloy of aluminum. In this foil container field. 
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They needed metal with more strength. They’re hitting 
it with a heavy die. 

Q. Now, getting back to your research and development, 
do you know of anything else any of your scientists or 
engineers do down there in the development and use of foil? 
A. Well, I hope they’re doing everything they can think 
of. That is— 

Q. I mean specifically. Well, do you know what 

175 _ they are thinking of? A. They are thinking of broad- 

ening the application for aluminum foil in any field 

they can, and that’s improvement of present product, 

possibly making a better foil for an application that al- 

ready exists, locating new applications and end uses for 
aluminum foil. 

Hearing Examiner Hier: You're giving the impression, 
Mr. Murphy, that you’re in an expanding market. Can 
you give me the rate of expansion? 

The Witness: The aluminum foil industry doubled be- 
tween the end of Korea, when we were under restriction, 
up through last year. 

Hearing Examiner Hier: Fifty per cent in six years 
then? Or a hundred per cent. 

The Witness: It’s a hundred per cent in six years, 

Hearing Examiner Hier: A hundred per cent. 

The Witness: And the horizons are beautiful. 

Hearing Examiner Hier: Very well, Mr. Walker, you 
may have your recess now for ten minutes. 


(A short recess was taken.) 


Mr. Walker: Now, for clarification, your Honor didn’t 
rule that I could not go into converters? Am I correct on 
that? 

Hearing Examiner Hier: That’s right. I didn’t cover 
that point because this says the florist trade is part of the 
converter classification or segment or whatever it is. 
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175 By Mr. Walker: 


Q. Among your six divisions under your direct responsi- 
bility for the sale of aluminum either as foil or otherwise 
to the packaging trade, one of your divisions is the con- 
verter division? A. Yes, sir. 

Q. Now, who is in charge of the converter division? A. 
Glenn Carter. 

Q. And where is he located? A. As of yesterday morn- 
ing, Richmond, Virginia. 

Q. In other words, as of yesterday morning you moved 
your main offices into Richmond? A. Yes, sir. 

Q. Now, what class of customers are under his responsi- 
bility or— A. Under his responsibility are classes of cus- 
tomers that are called in the foil industry “foil converters.” 

Q. What would you define as a converter? A. Our 
definition of a converter—this is an industry definition—is, 
[ll say, a man, a company, who purchases plain aluminum 
foil in rolls, changes the form of the foil, and resells it 
as a foil product. 

Q. And you have a specific division under your direct 

charge that attempts to sell Reynolds aluminum foil 
177 specifically to foil converters? A. Yes, sir. 

Q. Now, there are other converters other than foil 
converters, are there not, in the aluminum industry? A. 
They just don’t get called converters. If they’re heavy 
they call them fabricators. 

Q. Fabricators? A. Yes. 

Q. A man that would make chairs then, for example, 
out of aluminum, would be called a fabricator? A. I guess 
they’d call him a fabricator. 

Q. But there is a distinction between the people that 
process aluminum foil and companies or individuals that 
process other forms of aluminum, in that you eall the 
people who process the aluminum foil converters? <A. 
Historically the term is “converter,” and if you say 
“converter” to anyone in the aluminum business, they 
automatically think of aluminum foil converters, 


229 


Q. And, by and large, would you estimate that over 98 
per cent of the business that’s under your direct charge 
is aluminum foil? Or what would that figure be? A. Let’s 
say 95 per cent plus. 

Q. Ninety-five plus? But in the division known as con- 
verter division it’s all aluminum foil? A. Yes, sir. 

Q. Now in answer to an inquiry by the Commission, 

178 your company furnished to us a recent list of ap- 

proved foil converters which has been accepted in 

this case as Commission’s Exhibit 60-A through G. I will 

hand you that and ask you to look at it. I mean are you 
familiar with that list? A. I am familiar with it, yes. 

Q. What do you mean by an approved converter? A. 
An approved converter is a company that we have satisfied 
ourselves is in a trade category of a converter. Can I 
explain to you how it works? 

Q. Well, go ahead. I mean— A. A salesman will come 
in and say, “John Smith Company is a converter. I want 
to sell him converter foil.” We don’t accept our sales- 
man’s word for that. We go back and say, “What’s his 
line of trade? What equipment does he have?” And so 
forth. And if he qualifies—when I say “qualify,” if he 
meets all the requirements of our legal department from 
a Robinson-Patman standpoint—we slap him on the list 
as an approved converter, and I think it’s evident that 
there is a price list for converter foil. 

Q. Now, do you submit that to your legal department 
whether or not they are actually in fact so-called approved 
converters? A. Well, our legal department has certain 
requirements set up that the man must meet from a trade 

category, and we have— In this case I have Mr. 
179 Glenn Carter, who is an expert in the field, and he 
checks them off. 

Q. Do you know what those requirements are? A. Yes. 
He must be in a position to buy aluminum foil in rolls, 
change its form, and resell it as a foil product, and if he 
doesn’t do all of those things he’s not a converter. 
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Hearing Examiner Hier: That’s largely to keep the 
functional discount from becoming a discriminatory dis- 
count, isn’t it? 

The Witness: Yes. In other words, we’re establishing 
from a Robinson-Patman standpoint a class of manufac- 
ture, and we make these people assure us that they are 
there so we don’t end up with some fellow with a bucket 
shop and no equipment getting the converter discount when 
he does not convert. 


By Mr. Walker: 


Q. Then a converter does get a discount? A. The con- 
verter buys off our converter list, which is discounted below 
the regular plain foil price list. 

Q. Now, who would purchase the regular plain foil other 
than a converter without the discount? What class of 
customer? A. An end user, someone who would buy it 
and use it on their— Well, Hershey chocolate company— 

the little Hershey kiss. That’s plain foil. It’s not 
180 laminated or colored or embossed. It’s plain foil. 

Hershey Chocolate Company buys plain foil and 
wraps their kisses. It’s not sold as a foil product. It’s 
sold as candy wrapped in foil. 

Q. Or somebody that sold ice cream bars and used 
aluminum foil? A. If they had a use for plain foil they 
would come off our regular end-user list. 

Q. They would not be considered a converter? A. No, sir. 

Q. Now, a converter is somebody who buys it in roll form, 
who changes it in some way? A. Changes the form of 
it, yes. 

Q. Changes the form, and who resells it to the end-use 
people? Is that correct? A. Yes. 

Q. Now, what changes can converters, offhand, gener- 
ally— What changes can they make in aluminum foil? 
A. He can cut it up into little pieces. He can slit it down 
and spool it into small rolls. He can color it, lacquer it, 
emboss it, print on it, laminate it, stamp and form it such 
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these pie-plate people. That’s pretty generally the range. 
Q. Now, other than rolls, you cut aluminum into small 
pieces— A. Yes, sir. 
181 Q. —and sell it in some category, do you not? 
A. Yes, sir. 

Q. You stamp and form aluminum in some categories 
and sell it to the end user, do you not? A. Yes, sir. 

Q. You lacquer and color aluminum and sell it, do you 
not? A. Yes, sir. 

Q. You also laminate and—what was the other? Emboss? 
A. Emboss. 

Q. —aluminum, do you not, and sell it? A. Yes, sir. 

Hearing Examiner Hier: Do you compete with your 
converter customers for the same trade? 

The Witness: Yes, sir. 

Hearing Examiner Hier: While I have already inter- 
rupted, I will ask you another question. Was Arrow 
Brands, Ine., on your converter list? 

The Witness: Yes, sir. 

Hearing Examiner Hier: It seems to me, then, this ac- 
quisition, gentlemen, is both vertical and horizontal. 

Mr. Walker: Oh, I don’t think so. I mean its vertical. 

Hearing Examiner Hier: Yes, I know, but it must also 
be horizontal. He just got through saying he competes 

with his own converter customers. 
182 Mr. Walker: I don’t think it’s quite that broad. 
I can clear that up. 


By Mr. Walker: 


Q. Did the company ever sell aluminum foil to the florist 
trade? A. Not directly, no. 

Q. Well, did you ever sell it— You do have under your 
sales force for the sale of aluminum foil one branch that’s 
known as the— You don’t have a consumer branch, do 
you? A. Not under me, no. Consumer is under one of 
Ingram’s four groups. 

Q. Mr. Ingram? A. Mr. Ingram, yes. 
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Q. And do you know whether or not they ever directly 
sold aluminum foil to florist wholesalers? A. No, they 
did not. 

Q. And then they were in no way directly— None of the 
aluminum foil that Reynolds processed or converted ever 
found its way into the florists prior to this acquisition, 
did it? Into the florist market? A. I would say it didn’t 
find its way. I would say we never sold a finished roll 
of florist foil directly to the florist wholesaler or to the 
florist. 

Q. It would have to go to the converter? 

Mr. Lennon: Let him finish his answer, Counsel. 

183 The Witness: We converted a great deal of foil 

up to the point of through the coloring and em- 

bossing up to the point of the fellow putting it on the 

spool and selling it to the florist, so that our converted 
foil did find its way into the florist industry. 


By. Mr. Walker: 


Q. But you sold it to other people who didn’t convert it 
themselves but who did market it to the florists? A. We 
sold quite a bit of foil to Arrow Brands in the early 
days of Arrow Brands in the form of colored, embossed 
foil, which Arrow Brands merely spooled up on a little 
core and put the cellophane around it and sold it to the 
florists. 

Q. At the time of the acquisition, were you selling any 
foil to a converter or to a man who was selling to the 
florist trade—any of your converted foil such as you have 
described? A. The converted foil? 

Q. Yes. A. I don’t think so. Most of the florist foil 
people had moved all the way back in their own conversion. 
In other words, Arrow Brands moved back to the point 
where they were doing their own color and embossing, and, 
generally speaking, in the foil industry florist foil became 
a converted item of the florist foil converters. 
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Q. That’s right. And, you may, however, have 
184 sold some plain foil that was converted by these 
different converters— A. Yes, sir. 

Q. —and then found its way in? But at no time that 
you know of now or any specific cases within the past 
three or four years have you sold a converted or a finished 
or a cut or lacquered roll that found its way into trade 
without some intervening conversion on the part of— A. 
Not in the last several years. This colored foreign foil 
has been coming in and cut out that market for us. 

Q. Now, have you ever attempted in any time in the 
history of your company that you know of to sell either 
directly or through wholesalers foil to the florist trade? 
A. Not to my knowledge. 

Q. And by the acquisition of Arrow Brands, that is the 
first attempt that your company has made to reach the 
particular markets that are involved there? A. Yes. 

Q. Now, do you know relatively—or generally speaking, 
rather—what each of these foil converters sell or the 
markets that they attempt to reach? A. On this list? 

Q. Yes. A. Well, they are all— They cover the whole 
aluminum foil field in various aspects. I can’t tell you 

what every one of them does. They pretty well group 
185 themselves into categories. You have what we call 

laminators, people that have a laminating machine, 
who would buy plain foil and laminate it. Now, he may 
do further things with it, or he may stop there and sell 
the laminated foil, say, to another guy around the block 
who is a gravure printer but has no laminating equipment. 

We might have a gravure printer who has his laminating 
equipment. We sell plain foil to him and he laminates and 
prints it. 

There would be another fellow that, say, has just decided 
to be in the coloring business. He would buy plain foil 
and color it. 

Way over in the other end of the line we have what we 
call the flexible packaging converters who do everything. 
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They buy plain aluminum foil. They laminate it—all types, 
wax, glue, thermoplastics. They color. They emboss. They 
spool things into little rolls. They print beer labels. They 
do the whole gamut of foil conversion. 

Q. Now, do you know how many different end uses are 
involved in this list that we had furnished to us? Approxi- 
mately? A. I’d say thousands of them. 

Q. Thousands? A. Thousands. 

Q. These converters make thousands of different 
186 products out of aluminum foil which— A. Some of 
them only make one. 

Q. Yes. A. Some guy has got— Everybody has some 
little part of the market that he for some reason or other 
has decided he wants to specialize in. 

Q. Yes. A. That may be a product that he makes, a foil 
product, or it may be the market he chooses to serve. We 
also have others that go, as I say, the whole range. 

Q. And there’s no way that you could with any reason- 
able accuracy estimate the total number other than to say 
that there are thousands of end uses involved in the list of 
approved converters that you have here? A. I don’t think 
there’s anybody in the United States could tell you. 

Q. Now, do they buy the range of foils we previously 
talked about? Do they buy the whole total range of gauges 
involved? A. Before you get through with that whole list 
you have probably moved the majority of the ranges. Some 
of these people are what we call military packaging con- 
verters. They use heavy gauges, .001. We call them pie- 
plate manufacturers. They make these foil cups and trays. 
They’d use everything from .002 up to .005. Then you get 
into the flexible packaging field where you’re getting .0007 

on household foil, lighter gauges, .0005 on certain 
187 military barrier applications, .00035 for beer labels 
and wraps. 

I would say in that group probably every gauge on that 
list we have some application for. 

Q. Do you know what was used by the converters? What 
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was generally used, if anything—what gauge was generally 
used—by the converters that sold it to the florist foil? A. 
The gauge for florist foil? 

Q. Yes. A. Very generally, .00065. 

Q. And that would be just a little different from the 
household foil? I mean in gauge? A. There’s been a little 
of .00065 housefold foil. 

Q. Now, when you sold that plain aluminum foil to a con- 
verter, did you have any requirements on how much he 
should buy to get the discount? A. Yes. Two thousand 
pounds minimum on it. 

Q. And can you tell me the price of plain aluminum foil 
to a converter for .00065 gauge as of January 1, 1955, 1956 
and 1957? Could you do that? A. Not without refreshing 
my memory. 

Q. Can you do it from a book? Or is there any way— 
A. No, it’s currently 6714 cents. There was a two-cent per 
pound decrease on April 1st, so prior to this year it was 

6914. Prior to that, then, there was either an annual 
188 or a semiannual increase every year up to that. 
Some range of two or three cents a pound. 

Q. Increase or decrease? A. It was increase. 

Q. Up until then? It’s since gone back to— A. We had 
a decrease in April of two cents a pound. 

Q. It’s now selling for 6714 cents? A. Yes. 

Q. Now, assuming that a converter wanted to come in 
and wanted that embossed or crimped, what would you 
charge him? Can you tell me from that book, we'll say as 
of now. A. I’ll have to go to two lists to do that. This 
is the first time I have done this in about five years, so 
bear with me. 

Well, I don’t— The converter list isn’t here, is it? 

Q. Do you have that information here anywhere? A. 
Well, let’s take the 6714 cents. We’re all right. We’re 
starting out at 6714. And then we would add the extras 
from our regular unmounted aluminum foil price list which 
carries standard extras for embossing. In this case, .00065, 
it’s 8 cents per pound. 
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Q. Suppose I wanted it lacquered? A. If you wanted 
lacquer, there would be an up-charge of 4314 cents per 
pound for a coating or color on one side, lacquer one side 

only. 
189 Q. And that would be 6714, if you just wanted 
it lacquered, plus 4314, less 10? Is that it? A. No, 
no. Take the 10 off the metal, then add the up-charge. 

Q. Oh, you take the 10 off the metal? A. No, you don’t 
even take the 10 off the metal. You’ve got 6714 cents. You 
just add the up-charge. 

Q. Then a converter— Oh, this is a converter’s price? 
A. Yes. 

Q. 6714 cents? A. Yes. 

Q. The other man would pay more. Then you pay an 
up-charge of 4314 cents for lacquering, and if it was em- 
bossed it’s 8 cents more? A. Correct. 

Mr. Spriggs: That’s per pound, isn’t it? 

Mr. Walker: Per pound, yes. 

The Witness: Per pound. 


By Mr. Walker: 


Q. And that’s your price approximately in effect today 
and they have been approximately the same for the past 
three or four years? Isn’t that right? A. On the extras 
I’d say yes, approximately. 

Q. And as you have described the price of aluminum, I 

mean, it has come up to a peak of 6914, then has 
190 dropped recently to 6714? A. Yes. 

Q. The converter price. Anybody else would pay 
about six or seven cents more? Is that it? A. Well, on 
this .00065 off this list it is— Let’s see if this is— This 
is a year old. Well, this would be down two cents. Would 
be 7114. 

Q. 71% cents? I mean, in other words, if I wanted to 
come up and buy 2,000 pounds, if I had some use for 
aluminum and I wasn’t acting as a converter, I’d have 
to pay about 72 cents for it? A. As end user you would 
pay off that list. 
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Hearing Examiner Hier: Mr. Murphy, I have had poly- 
ethylene extruders and polyethylene film converters 
testify in another case that they did not compete with 
other flexible packaging materials directly for the reason 
that when they went in to: sell the purchaser or the 
potential purchaser he had his mind made up as to what 
film he would want for a particular end use. He already 
had his mind made up to that. It was either going to be 
Saran or Cellophane or Polyethylene or some other flexible 
packaging material. Is that true in the aluminum foil 
industry? 

The Witness: Well, I’d say he was a very poor sales- 
man. I think a salesman’s job is to create a desire for 

your particular material when a man has already 
191 made up his mind he doesn’t want it. 

Hearing Examiner Hier: Well, it seems that the 
man made up his mind before he got there. At least they 
gave me that impression. 

The Witness: He should have gotten up earlier in the 
morning then. 

Hearing Examiner Hier: All right. It’s not true in the 
aluminum industry? 

The Witness: I don’t think it’s true in any industry. 

Hearing Examiner Hier: About nine of them told me 
under oath it was. I don’t know myself. 

The Witness: They must have been in a sold-out condi- 
tion; that’s all I’ve got to say. You don’t sell a Cadillac 
to a man; we all want Ford prices. 


By Mr. Walker: 


Q. When you charge 4314 cents for lacquer, is there 
any minimum charge on that per pound? I mean by that 
does he have to take so much? A. I’d have to look at the 
catalog. 

Q. I'll give you the catalog. A. One hundred pounds. 

Q. One hundred pounds? A. This is not a con- 
verter. 


238 


192 Q. No this is a converter. A. Well, a converter 
must buy 2,000 pounds. 

Q. Two thousand pounds? That’s the minimum both as 
to the price and the lacquering—would be a minimum of 
2,000 pounds? A. Yes. 

Q. And I suppose also for crimping or embossing? 

Mr. Spriggs: I don’t believe that question is clear as 
it stands there. 

Hearing Examiner Hier: What? 

Mr. Spriggs: I don’t believe that question is clear, and 
the answer. I thought Mr. Walker was talking about first 
a person who was not a converter and asking whether or 
not there was a minimum in quantity for a price, not a 
converter. 

Mr. Walker: We're talking about converters, selling to 
approved list of converters. I asked him how much it cost 
that converter to buy it lacquered, embossed, and so forth, 
to get this reduced price they’re talking about. He says 
2,000 pounds, as I understand it. 

The Witness: Yes. 

Hearing Examiner Hier: He has to buy 2,000 pounds 
whether he buys it plain or treated? Isn’t that right? 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. Now, anybody else, if he pays the price, he 

193 can buy it for 200-pound minimum order? Is that 

right? A. I'll just have to say it says here mini- 

mum 50 pounds per item of plain foil. Minimum 100 
pounds per item all other specifications. 

Q. Pardon me. That would be somebody who was going 
to have an end use? A. Yes. 

Q. If I was a big florist I’d have to buy a hundred 
pounds minimum of a lacquered foil if I was going to get 
it from your company? A. Yes, sir, and you would not 
get it from us on a spool the way you would probably 
want it. 
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Q. How would I get it from your company? A. You 
would get it from us either in rolls or just sheeted in flat 
sheets. 

Q. And what do you mean by roll? It would be so much 
to— A. Yes. 

Q. So many pounds to a roll? A. Yes. It would be a 
mill roll. 

Q. It would be a mill roll? And if you wanted it 
lacquered and embossed it would be a mill roll still of the 
width aluminum— Do you know what width it would come 
in? A. No, we would slit that down to any width that was 

desired. 
194 Q. You could have it in regular width? A. Yes. 
Q. And then also would it be in one roll? A. Yes. 

Q. And do you know is there a minimum weight on the 
rolls? I don’t know. A. I don’t know. 

Q. Would they vary on how much they slit them? A. 
Depeods on how many breaks you had in the roll. Some- 
where along it they’d stop when the web broke, which 
happens in those gauges fairly regularly. 

(. Wouldn’t be packaged at all? A. No, not as you refer 
to a packaged florist foil item. 

Q. Wouldn’t be labeled in any way either, would it? 
A. No. 

Q. Now, what would that cost per pound—ean you 
tell me?—if you bought it direct from the company? 

Mr. Spriggs: You mean cost him or cost the person 
buying it? 

Mr. Walker: The florist. 

The Witness: If a florist— What is he buying now? 


By Mr. Walker: 
Q. Well, let’s say first 2,000 pounds of plain aluminum 
roll like a regular household roll. A. .00065? 
195 Q. That’s it. A. His base price today is 7114 
cents. 
Q. He would pay 7114? A. Then— 
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Q. Wait a minute now. He’d have to buy that in a 50- 
pound unlabeled and not boxed—or I mean— A. Oh, it 
would be boxed but it woludn’t be a consumer box or a 
retail box. 

Q. He’d pay 7114 cents from your company? A. Plus— 
How many pounds does he want? 

Q. I said a minimum order—would be 50 pounds. A. 
Then you’d add 50 cents up-charge for the 50 pounds. 

Q. Well, didn’t you say the minimum that you would sell 
him would be 50 pounds? A. Yes, but there’s an up-charge 
for quantities on this list. 

Q. You charge him 50 cents more because he got 50 
pounds? A. Yes. 

Q. All right. He’d pay 7114 cents plus 50 cents. Okay. 
Now, that would neither be boxed— It would be just plain 
aluminum foil? I mean it wouldn’t be boxed in a con- 
sumer box? A. No. It would be bulk packaged. 

Q. Bulk packaged. Now. suppose he wanted to buy 
lacquered at .00065. What would it cost him? A. Another 

50 cents for 50 pounds. 
196 Q. Another fifty? Well, I thought you told me 
that lacquered cost 4314. A. That’s your base price. 
We have a quantity differential on both the coloring and 
the base. 

Q. When he pays 7114 cents—Or he’d pay actually 
721% for the plain, wouldn’t he? A. 7114. 

Q. Plus 50 cents up-charge? A. Plus 50, plus 50 for 
the coloring. 

Q. Well, now if you color it it only costs him a cent a 
pound? I misunderstood you. I thought it cost 4314 cents 
for lacquered. A. That’s your base price, which is based 
on 30,000-pound orders. Now, if he wants to buy 50 pounds, 
he would pay the base price of 7114 cents. We would add 
to that 50 cents per pound quantity differential for the 
50 pounds. And if he wanted it to be colored there would 
be a differential of 50 cents—which happens to be the 
same, 50 cents per pound, for coloring. 
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Q. You only charge him 50 cents for coloring? A. Yes. 

Q. You mean you’d color it for 50 cents? A. Fifty cents 
per pound. 

Q. Fifty cents per pound then. His total price would be? 

A. $1.7114. 
197 Q. $.1711441 Now, that’s for 50 pounds? A. Yes. 
198 Q. Now, if he wanted to buy 3,000 pounds of it, 
that price would drop to— <A. (Interposing) We 

will make it 2,000. 

Q. Two thousand, okay. A. He would pay 7114 cents 
base, pay a quantity differential of 4 cents per pound and 
he woud pay a coloring up-charge of 6 cents per pound. 

Q. His coloring then would cost him 6 cents? A. Wait 
a minute, I’m all wrong. I have to correct my previous 
testimony. 

Q. Okay. A. You don’t add the 50 cents to the 50 cents. 
The quantity differential is 50 cents if it is plain or if he 
buys it colored, you add 50 cents to the quantity differen- 
tial. So, can we start all over again? 

Q. Yes. If he wants to buy 50 pounds of colored .00065, 
he pays a base price of 7114 cents; he pays the coloring 
up-charge of 4314 and then he pays the quantity differen- 
tial at 50 cents per pound. 

Q. Fiftey cents a pound? A. Yes. 

Q. If he only wants 50 pounds of colored? A. Fifty 
cents a pound, 

Q. If he only wants 50 pounds of color, he would 
199 have to pay what? A. He would have to pay 7114 
plus 4314 plus 50. Now, if he wants 2,000— 

Q. (Interposing) Wait a minute. Is that $1.65 a pound? 
A. $1.65 a pound, yes. 

Q. That is 50 for colored. Suppose he wants to buy 
2,000 of colored? A. Two thousand, he would pay the 
base price of 7114; he would pay the coloring up-charge of 
4314 and he would pay a quantity differential of 6 cents 
a pound. 

Q. That would be $1.21, is that correct? A. Yes. 
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Q. Would that just be one single color? Would each 
color be different? A. No, he is permitted— 

Mr. Lennon: (Interposing) Doesn’t he mean four cents 
per quantity differential? 

The Witness. No, I mean six, colored or lacquered, do 
you see that column? We are talking about colored foil. 
He can in this 2,000 pound order group a minimum of 100 
pounds per item of colored foil, so he could buy 20 
different colors, 100 pounds minimum each or buy 1,000 
pounds of one color and 100 pounds of ten others. 


By Mr. Walker: 


Q. If he bought 50, does he have any choice, 50 
200 pounds of color? A. No, all one color. 

Q. Is there any difference between the price of 
colored aluminum foil? Suppose he wanted embossed? 
A. Do you want to go through this same quantity? 

Q. Yes. A. Well, .00065 in 50 pounds quantity, he would 
pay the base of 7114 cents; he would pay an embossing 


differential of 8 cents and he would pay the 50 pound 
quantity up-charge of 50 cents. 

Q. Suppose he wants a colored division, embossed and 
colored? A. If he wanted it embossed and colored, he 
would pay the base price of 7114; he would pay the 
embossing up-charge of 8 cents per pound; he would pay 
the coloring up-charge of 4314 cents per pound and he 
would pay the 50 pound quantity up-charge of 50 cents per 
pound. 

Q. In 50 pound lots that would cost him $1.73, wouldn’t 
it, approximately? It is just a difference of eight cents 
between— A. (Interposing) Just the embossing up-charge 
is the only difference—eight cents. 

Q. Now, if he bought plain embossed— A. We did that. 

Q. It would cost him $1.2814 cents and none of 
201 this now would be packaged? A. If he bought it 
from us, no. 

Q. Or it wouldn’t be labeled? A. No. 
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Q. Suppose he wanted to buy it in 2,000 pound lots? 
A. Of what? 

Q. Embossed, both colored and plain? A. Well, if he 
wanted just embossed, he would pay the base price of 7114; 
he would pay—this is the old list of August 13, 1956. I 
knocked off two cents out of the base in doing this, but 
I don’t know whether there are any changes. 

Q. If you have a more up-to-date list, we might refer 
to that. 

Hearing Examiner Hier: Is this list so obtruse that we 
can’t find it out from the list? Do you have to drag it 
out one tooth at a time? What is the situation? Could 
I make any sense out of that list? 

The Witness: Yes, there is a base price for the gauges, 
an up-charge for embossing, depending upon the gauge, 
up-charge for coloring, depending upon the gauge and 
there is a quantity differential ranging from 50 pounds 
to 30,000 pounds. 

Hearing Examiner Hier: I don’t see any point in going 
into all of this, Mr. Walker. We can all take the book 
and figure it out ourselves, providing we can all do that, 
isn’t that right? 

Mr. Walker: You are passing to counsel support- 

202. ing the complaint the responsibility that I think 

might better be incorporated into the record because 

I’m sure that he can ascertain these total sales figures 
much better than I could. 

Hearing Examiner Hier: Well, you have been 40 
minutes at it and you have succeeded in almost putting me 
to sleep and making the reporter rich. That is all T can 
see that we have gained so far. It seems to me we can 
work this out in exhibit form and put it in the record if 
that book he has there can’t be readily read or computed by 
laymen such as you and I both are. You have seen the 
book, I haven’t. 

Mr. Walker: May I ask, we were down to the embossed, 
2,000 pound lots, both colored and plain aluminum and it 
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just takes a minute to run through and then I will quite. 

Hearing Examiner Hier: In other words, you are down 
to the end of the alley with the last house and want to go 
through that. 

Mr. Walker: I would like to finish, if you please. 

The Witness: What is it you want? 


By Mr. Walker: 


Q. Two thousand pound lots, both embossed, plain and 
colored? A. Let ’s do the embossed first. That would 
be base 7114 cents, embossing up-charge of 8 cents, 2,000 

pound quantity up-charge of 4 cents. Embossed 
203 colored, 7114 cents per pound base, plus 8 cents 

embossing differential, plus 4314 cents for coloring 
differential, plus 6 cents for quantity differential. 

Q. Now, that would be the price to a converter? A. No, 
sir, this is off the end user list. 

Q. This is end user. Now, converter— A. (Interpos- 
ing) We just change the base; everything is the same 
except the base comes off the converter list. 

Q. And that is approximately two cents? A. Approxi- 
mately 10 percent on the base plus the up-charge. 

Q. Oh, is there any difference between coloring and 
lacquering? A. No. 

Q. I mean it is all one and the same thing. A. No, 
coloring could be done in a form other than lacquering but 
it isn’t done any way but lacquering. One guy calls it 
lacquering and another calls it coloring, except there is a 
lacquer that is clear. 

Q. Now, unless a converter can beat you on the price 
for lacquering and embossing, he would have to do one of 
those others to be a converter, wouldn’t he? A. Yes. 

Q. He can only hope to make approximately 10 percent 
which he gets when he purchases aluminum foil or from 

your company, is that correct? A. You are presum- 
204 ing that we are not in business for a profit. We 
expect to make a profit. 


245 


Q. I’m talking about the converter now. A. Yes. 

Q. I’m not presuming about you people. I said unless 
he can beat you on one of those, he can only make approxi- 
mately ten percent. A. I say you are presuming that he 
can’t, that the converter who does the embossing and 
lacquering— 

Q. Yes. A. I hope that we have profit in those things. 
We are in business to make a profit. 

Q. Now, do you know the price of pig aluminum per 
pound? A. Oh, I ought to say no. I think it is 26 cents 
today but it doesn’t bother me a great deal personally. 

Q. Well, it is approximately that? A. Yes. 

Mr. Spriggs: We will declare, if counsel will take our 
word, it is 24 cents a pound. 

Mr. Walker: It is 24 cents a pound. 


By Mr. Walker: 
Q. Now, that includes all the cost involved in the pro- 


duction of aluminum from bauxite on up to the pig and all 
the intermediate steps involved in between? A. You are 
out of my field. 
Mr. Spriggs: I will object to that. We are 
205 getting back into that wide scope of inquiry which 
I feel is not relevant or material in this case. 

Hearing Examiner Hier: Isn’t it a fact that all alumi- 
num foil from which florist foil, of course, is one is made 
from aluminum sheets, aluminum sheeting? Isn’t that 
the fact? 

Mr. Walker: That is right. 

Hearing Examiner Hier: What are we going back and 
mining bauxite and melting pig aluminum for? I don’t 
see the point in going back that far. Do you have some 
point? 

Mr. Walker: I have a point that I don’t want to dis- 
close at the present time; yes, sir. I’m not sure of it. 

Hearing Examiner Hier: I have a strong suspicion of 
what the point is. If my suspicion is correct, I don’t 
think it is important in this case. In other words, if you 
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are trying to show or want to show that Reynolds Metal 
Company, being an integrated company, makes a tremen- 
dous profit out of each successive step in the mining of 
bauxite until the final marketing of florist foil, I don’t 
think that is proper. 

Mr. Walker: I don’t think that is what I’m talking 
about at all. 

Hearing Examiner Hier: You know what you are 

talking about and say you don’t want to disclose it. 
206 I don’t like to embarrass you, but I don’t want a 

lot of testimony piling in this record which may 
later prove to be immaterial unless I can see some point 
in it. Pig aluminum is not involved in this case; neither 
is bauxite. They are simply the raw materials from which 
these foils are made. 

Mr. Walker: The only thing that is involved in this 
case, your Honor, is the competition that is alleged to 
have existed prior to this acquisition in the particular field 
that is involved. 

Hearing Examiner Hier: Foil. 

Mr. Walker: No. 

Hearing Examiner Hier: You say foil of a particular 
variety. 

Mr. Walker: That is right. 

Hearing Examiner Hier: They apparently are going 
to say all foil but in any event, it is foil. 

Mr. Walker: Yes. 

Hearing Examiner Hier: It is not sheeting, not pig 
aluminum and not bauxite. 

Mr. Walker: That is right. 

Hearing Examiner Hier: Why go into any of that? I 
don’t see the point of it and unless you can give some 
good reason for it, I’m going to sustain the gentleman’s 
objection. 

Mr. Walker: All right. The reason is very simple. 

In a trial of any law suit, it is my belief, not 
207 _ necessarily based on experience, that sometimes you 
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can convince your trier of the fact, whether it be a 
hearing examiner, Federal Trade Commission, appellate 
court or jury, if everything else is just about evenly in 
balance, by showing what a lot of us consider certain 
situations that we just naturally rebel against. 

Now, here is a point and I will bring it out right now. 
The Reynolds Metal Company, together with the other 
aluminum companies that sell pig aluminum, sell it for 
24 cents a pound. I have been told that it is a very 
simple process to transfer that into foil. It is just simply 
a matter of rolling it, reducing it to plate and reducing 
it on down and that sells for the prices we have just 
talked about. Now I’m talking about as it enters into this 
competitive market. They are one of the primary pro- 
ducers of aluminum. They sell it to the converters and 
this is all part of the process and I think that I have a 
right to inquire into what will happen in the future if this 
company also acquires this particular field or line of 
commerce or relevant market. 

Hearing Examiner Hier: Well if, I understand you 
correctly, what you are telling me is that if they are 
getting pig aluminum at 24 cents and by a very inexpensive 
and simple process are converting it into foil which they 
are peddling for 67 or 7114 cents, that they are, out- 
side of making a lot of money, in a position to monopolize 

the entire integrated line. But, wasn’t that the situa- 
208 tion before the acquisition or is that just the situa- 
tion since the acquisition? 

Mr. Walker: It might have been the situation before, 
I don’t know. We haven’t gone that far yet. 

Hearing Examiner Hier: The economic strength of this 
company, Mr. Walker, is plainly revealed in this record 
already. Their assets, their competitive strength, it is 
pretty well portrayed in this record. Now, whether they 
built that up through integration from the mine to the 
mouth or the mine to the florist window doesn’t seem to me 
to make much difference now. You have shown all of the 


248 


acquisitions which they have made over past years. That 
is, of course, relevant and material but I don’t get the 
point of going into the price of bauxite— 

Mr. Walker: (Interposing) I didn’t go into the price 
of bauxite. 

Hearing Examiner Hier: You haven’t yet and you are 
gradually going down the line and we are in to pig 
aluminum. 

Mr. Walker: You are anticipating. I think I have a 
right, at least to the best of my ability, to inquire of this 
witness on the lines that I think are relevant. They may 
not be, but I had no intention of going into the price of 
bauxite but I did have an intention, if I’m permitted to 
do so, to go into the price of pig, which I have done, and 

also we have gone into the price of rolled foil of a 
209 certain stage. I don’t intend to go into any more 

now but I would like to connect that up by showing 
comparatively how much is involved in producing pig and 
how much involved in producing rolled aluminum. I might 
say to justify this line of questioning, there is two or three 
paragraphs contained in this Fortune article and which 
is directly involved in what I consider important in the 
trial of this case. 

Hearing Examiner Hier: I can’t see it. You are getting 
into a cost question here. The acquired company had 
nothing to do with pig aluminum. As far as I know, they 
never bought it, never processed it, never rolled it, never 
made a pound of foil in their life. 

Mr. Walker: May I reserve the right to proffer— 

Hearing Examiner Hier: (Interposing) What? 

Mr. Walker: I am assuming that you are going to 
restrict me in this line of questioning. May I reserve the 
right to proffer a would be answer into the record. 

Hearing Examiner Hier: If you are in a position, of 
course, of having talked to this witness beforehand and 
know what he would answer, yes. A proffer is necessarily 
based on the questioner’s previous knowledge of what the 
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witness will testify to. Now, this is an adverse witness. 
I don’t know whether you have talked to him or not. 

Mr. Walker: I have not talked to him. 

Hearing Examiner Hier: If you have and know 

210 what answers he would give to your questions, yes, 

you may make a proffer of course. If you don’t 

know, the basis for the proffer is necessarily absent. You 

can’t proffer what a man would answer if you have never 

talked to the man about the answer. You don’t know what 
he would answer. 

Mr. Walker: Well, I have in several situations. I don’t 
know about here. 

Hearing Examiner Hier: No doubt you have gotten 
away with it but you are not going to get away with it 
this afternoon. 

Mr. Walker: That is that. 

Hearing Examiner Hier: I will do this to assist you 
in reversing me on this point. You may ask the question 
and I will temporarily overrule the objection. The witness 
may give his answer to it and then I’m going to strike both 
the question and answer. Now that, I think, is the fairest 
way to do it. Go ahead, put your question or questions, if it 
is one or two, but I’m not going to spend all afternoon for 
questions on this point because I think it is irrelevant. 

Mr. Spriggs: Might I just say this before you finally 
decide about that, if your Honor please. If we go into 
these various categories from bauxite to alumina to alumi- 
num to sheet aluminum and then to foil with this company, 
obviously, if it is relevant and material, then the competi- 

tive situation between the respondent and the other 
211 companies such as Alcoa and Kaiser, would have to 

be gone into and I can say that we would be here for 
years because you know it took about eight years in the 
aluminum situation in just one phase of it and that is the 
vice of the whole thing. 

Hearing Examiner Hier: That is the practical vice. 
Of course, he is urging a legal point here. 


Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier, On the record. 


By Mr. Walker: 


Q. Would you say that foil is perhaps Reynolds’ highest 
profit line? A. I don’t think I’m in any way qualified to 
give the answer on that. I’m not involved in costs in any 
way. My job is to create sales, period. 

Q. Have you even seen that discussed in any interoffice 
communication or market survey? 

Mr. Spriggs: I object. 

The Witness: No, not to my knowledge. 


By Mr. Walker: 


Q. Have you ever discussed it with your bosses, the 
profit line and how profitable foil was? A. Well, I dis- 
cussed profitability when we get into praticular areas 
within foil; in other words, whether we are going broke 

in some area or not. In other words, I don’t know 

212 anything about what profits there are in pig or sheet. 

Q. Hadn’t somebody told you, your superiors, at 

one time or another and repeatedly that we want to con- 

tinue pushing foil because that is the most profitable line 
we sell, that or that in substance? 

Mr. Spriggs: I object to this line of questioning. 

Hearing Examiner Hier: He may answer and then you 
may move to strike. 

The Witness: The only thing I know is I have always 
been told that the further you carry your piece of metal 
and process it, the greater opportunity you have to make 
a profit. 

Mr. Spriggs: I move to strike the answer and question. 

Hearing Examiner Hier: Can’t it be taken as under- 
stood in this matter here that Reynolds Metals Company 
makes a profit out of its manufactured production in the 
sale of aluminum foil? It wouldn’t be in the business if it 
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didn’t. Furthermore, the witness has testified and I have 
heard it in other matters that this packaging field is an 
expanding market. Now, I don’t see what there is to 
dispute about that. 

I do think that it is irrelevant to contrast the profitability 
of foil with sheet or pig or structural aluminum or any 
of that sort of thing and insofar as any of these questions 
and answers impinge on that area, they are stricken in 

this record. 
213 As far as their making a profit out of foil, I don’t 
see any contest there. Of course, they have been in 
business for years. They wouldn’t stay in it if it weren’t 
profitable, not necessarily every year perhaps, but over the 
years, and it is an expanding market. 

Mr. Walker: We feel that—again to state our position 
on record, shooting from the hip and euff—we have a right 
to inquire into the relative profits in these particular phases 
of the production and sale of aluminum as a reflection on 
the amount of competition that exists at the various stages 
in both its production and sale and for that reason we ask 
the questions. However, it has been stricken from the 
record and it is for the record. 

Hearing Examiner Hier: I understand. Now, I don’t 
want any misapprehension here. I’m limiting you to the 
aluminum foil market. I am throwing out sheet, pig iron, 
alumina, bauxite and aluminum, 

Mr. Walker: That is right. 

Hearing Examiner Hier: You ean take up the market 
structure, market behavior, the lines and channels of dis- 
tribution and so on, particularly with reference to this 
so-called florists foil. Now, if that is a highly profitable 
item as an absolute, not as a comparative, you may inquire 
about that because that is what they bought, a producer or 
rather a converter or at any rate, a merchandiser of that 

type of material. You can certainly go into that 
214 and into all phases of that particular type of foil. 

But, I won’t permit you to go below the foil level in 
the integration. 
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While we are more or less suspended, you are running 
up another question. How much more do you have for this 
witness? 

Mr. Walker: Mr. Hier, if I were to answer you truth- 
fully, I would say I don’t know. I mean, I have been going 
here all day and it is kind of hard for me to answer. It 
depends on some of his other answers and on my imagina- 
tion or something or other that comes to my attention; I 
don’t know. I hope to get through with him by five o’clock. 

Hearing Examiner Hier: Well, he still has to be cross- 
examined. 

Mr. Walker: That is right. 

Hearing Examiner Hier: This doesn’t look like we will 
finish with this witness tonight. 

Mr. Walker: Anticipating that I will be overruled, I 
would like a ten-minute recess to go over my notes and 
check and maybe at the conclusion of my time— 

Hearing Examiner Hier: (Interposing) If by looking 
at your notes you can save ten minutes, you may have it. 

Mr. Walker: Thank you, sir. 


(A short recess was taken.) 
Hearing Examiner Hier: Go ahead. 
215 By Mr. Walker: 


Q. Do you know approximately the amount of aluminum 
that is sold for end use as compared to the total sales by 
Reynolds Metal Company? A. Do I know what now? 

Q. The proportion of aluminum that Reynolds Meal 
Company sells for end use purposes or direct to the con- 
sumer or a retailer? 

Hearing Examiner Hier: Wait a minute. Let’s get this 
clear. If I understand your question correctly, you want 
Reynolds Metal Company’s share of the market in alumi- 
num foil, is that it, or aluminum? 

Mr. Walker: No, sir, that isn’t what I want. 

Hearing Examiner Hier: What do you want? I don’t 
understand your questions. 
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Mr. Walker: All right, I will try to make it clear and 
distinct. I want to know the proportion of your sales, if 
you know, directly to retailers or to the ultimate con- 
sumers? 

Hearing Examiner Hier: You mean the end user? 

Mr. Walker: To the end user. 

The Witness: Versus what, sale to the converter? 

Mr. Walker: Yes. 

The Witness: In other words, how much of our metal 
do we sell to converters? 

Mr. Walker: That is a more simplified statement, 
216 approximately, or your total products? 
Mr. Spriggs: Does this relate to foil only? 

Hearing Examiner Hier: I don’t know. 

Mr. Walker: Maybe if you have it for foil, we will 
restrict it to that. 

Hearing Examiner Hier: You can’t sell anything else 
to converters besides foil. 

Mr. Spriggs: He just brought in converters in the last 


part of his question. 

The Witness: If I understand the question correctly, 
you would like to know how much of our foil that we sell in 
packaging applications, let’s say, or total foil that goes to 
end users or converters. In other words, how much do we 
sell our competitors? Is that what you want to know? 


By Mr. Walker: 


Q. I want to know about aluminum into foil, how much 
of your total product goes to converters and how much goes 
to end users or to retailers, if you can estimate, to the best 
of your ability? A. I will give you a good round guess 
and you have to understand that five or six years ago, we 
sold practically nothing to the converters and the con- 
verters don’t have to buy a pound from us. Selling to 
people that you compete with is a very difficult sales as- 
signment, so that our sales to the converters could be a 
very small part of the foil that is sold in the convert- 


254 


217 ‘ing industry. I would say of our total foil produc- 

tion, somewhere in the neighborhood of 12 to 15 per- 
cent goes to the independent converter and we would be 
delighted if he would buy more. 

Q. Now, the rest of it then goes to the normal channels 
to the ultimate consumer? A. A lot of it goes to house- 
hold foil which gets into the grocery store in a box as 
Reynolds Wrap. The bulk of it that is left then goes to 
Hershey Chocolates, the Wrigley Chewing Gum and ciga- 
rette men. 

Q. Do you know whether there are any generally ac- 
cepted published figures of total foil production in the 
United States? A. Yes. The Department of Commerce 
publishes and the Aluminum Association also publishes. 
The Department of Commerce figures are a little more 
inclusive than the Aluminum Association since there are a 
couple of people that don’t belong to the Aluminum 
Association. 

Q. Now, how many other concerns, if you know, sell foil 
either to converters or to end use consumers? A. Those 
are people that we call foil rollers. There are ten people 
in the foil rolling business who are selling their product 
on the open market. 

Q. Do you know who they are offhand? A. Yes, 

I can name them all. 
218 Q. Yes. A. There is Reynolds; Alcoa; Kaiser; 
Anaconda through their recent acquisition of Coch- 
ran Foil; Revere Copper & Brass through their recent 
acquisition of Standard Rolling Mills; Standard Pack- 
aging— 

Q. (Interposing) Who? A. Standard Packaging through 
their recent acquisition of Johnston Foil Company; Re- 
public Foil— 

Q. (Interposing) Who is that? A. Republic Foil; 
Stranahan Foil; Aluminum Foils, whom we call the Swiss 
foreign money and Archer Aluminum, which is a subsidiary 
of the R. J. Reynolds Tobacco Company. 
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Q. Does Archer Aluminum sell any on the open market? 
A. Yes, sir. 

Q. What do they sell, if you know? A. They sell plain 
aluminum foil; they sell laminated foil. They have just 
acquired two rotogravure presses and I expect they will 
shortly be selling the whole works. 

Q. What is the Republic Foil Company, if you know? 
A. Republic Foil Company is in Danbury, Connecticut. 
They are one of the smaller foil rollers. They specialize 
pretty much in condenser foil for the electrical industry, 
at least the condenser part of the electrical industry which 
appears to be in the New York, New England, New Jersey 

area and they are set up to give that special service, 
219 special quality, special requirements. They also sell 
converter foil. However, they do only foil rolling 
but they sell to converters, primarily condenser. 
Q. Now aluminum foil is a Swiss outfit? A. That 
was the Swiss Aluminum Company that came in and 
set them up, seven, eight, ten years ago. 

Q. And they have a plant here? A. In Jackson, Ten- 
nessee. 

Q. In Jackson, Tennessee. And then there is Stranahan 
Foil Company? A. Stranahan is about the same as Re- 
public. He is relatively small. He went into business to 
service the condenser industry. He is quite limited in his 
widths of foil, condensers take very small widths, con- 
verters take very wide widths, so he does very little with 
the converters, purely through limitation of his equipment. 

Q. What about Standard Packaging? A. Johnston Foil, 
who is now owned by Standard Packaging, they are con- 
siderable size, good size, they are in St. Louis. They, I 
would say, oh, probably sell the bulk of their output to 
converters. They do laminating, printing, coloring, em- 
bossing. 

Q. What is Standard Packaging? A. Standard Pack- 
aging two years ago was a small flexible packaging con- 
verter, who has got into one of these merger merry-go- 
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rounds recently, have acquired about five or six companies 
within the last two years, Johnston Foil was about six 
weeks ago, but they are in films, foils. 
Q. What did you say, films? A. They don’t make, 
221 ‘they convert, in other words, they will print cello- 
phane bags, that sort of thing, foil wrap. 

Q. Of course there is Alcoa, Kaiser. A. Yes. 

Q. Is Olin Mathieson in the foil business yet? A. No, 
Olin Mathieson formed this Ormet Corporation with Revere 
to produce primarily aluminum, and Revere owns Standard 
Rolling Mills, and I don’t know what the setup is, Olin as 
yet, has not announced any plans to go into the foil 
business. 

Q. Then there is also the question recently of foil that 
has been coming into this country from abroad, isn’t 
there? A. Yes, sir. 

Q. Who are importing foil into this country? Do you 
know who they are? A. Well, foil has come heavily into 
the Eastern Seaboard, just because it comes from Europe 
and they have freight problems, I presume, as we all do. 
Northern states and New York area has been hit very 
heavily, but we are finding it today in Wrigley Chewing 
Gum in Chicago, where they are quoting prices seven or 
eight cents a pound below domestic prices. 

Q. Are the figures in the record on the import? A. I 
believe they are, it is currently running, oh, 300 or 350,000 
pounds of metal a month, in foil, some is colored embossed, 
some of it is plain. 

Q. How many companies are engaged in selling 
222 foil within the continental limits of the United States, 
roughly, if you know? A. You mean selling foreign 

foil? 

Q. No, how many companies, yes, are engaged in selling 
foil within the continental limits of the United States, and 
located outside the United States? A. When we say foil 
we are talking about plain aluminum foil in rolls, we are 
not back to the definition in the book? 
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Q. Yes. A. Ten foil rollers that I mentioned, then you 
have foil coming from England, foil coming from Austria, 
you have foil coming in from Italy, you have foil coming 
in from West Germany, you have foil coming in from 
Canada. I would say that is probably dribbles and drabbles 
elsewhere, that is the bulk of it. 

Q. Incidentally, would they be shipping any in from 
Canada? A. Shipping foil? 

Q. Yes. A. Yes, there is some Canadian foil that comes 
in from New England, I believe, a few small companies 
where they have a service— 

Q. (Interposing) You formed Reynolds Aluminum 
Company of Canada in 1954, did you not? A. I believe so. 

Q. Approximately? A. Yes, sir. 

Q. How many plants do you have that make alumi- 

223 num foil, do you know? A. We have three plants 

that roll aluminum foil; Richmond, Louisville, and 
Alabama. 

Q. Now a lot of the foil that you make, of course, a great 
majority of it goes not to the converters, but to people who 
buy for end use, either directly or indirectly, is that 
correct? A. Yes. 

Q. Would you say that Reynolds Wrap consumes the big- 
gest tonnage of all your aluminum foil? A. No, Reynolds 
Wrap is this consumer market. I still manage to sell a 
little more foil in the consumer market through packaging, 
which includes converters. 

Q. When did Reynolds first attempt to develop aluminum 
foil for household use? A. I don’t know that I know the 
first. We had a product which died aborning, called Kling 
Back in the ’30’s, which I personally recall, which laid a 
very large egg. 

Q. And then when did they begin— A. (Interposing) 
Then, oh, shortly after the war, I think was probably, I 
mean we had the concept of what we thought we could do 
when the war was over, it was 47 or 48, before the pro- 
gram was started. We began national distribution in June 
of 1950 when the Korean war started. 
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Q. That is the first time you had national distribution? 
A. Yes, we just got national distribution and they 
224 ~— started shooting again. 

Q. Now, say up until 1948, if you know, how many 
people were engaged in selling household foil? A. I do 
not,—none. 

Q. There were no other factories? A. There was no 
product. Reynolds Wrap— 

Q. (Interposing) Was that the first? A. (Continuing) 
—was an American advertising concept, with an approach 
to the consumer that apparently was correct. 

Q. Well, did any other of the—we will put it this way, 
prior to June 1950, had anybody else that you know of now, 
had they attempted to merchandise or sell aluminum foil 
for household purposes? A. Yes. Shortly after we intro- 
duced Reynolds Wrap, a man out in the Pacific Northwest, 
called Fristoe Nelson brought out a household roll, and a 
company named Shaw-Randall in New England brought 
out a product known as Chef Foil, they were subsequently 
merged into Cochran Foil, who merged into Anaconda. 

Q. At any time, were there, between 1950, we’ll say, and 
the present, were there very many of these converters 
attempting to sell in this household foil field? A. During 
the Korean War, our company voluntarily took Reynolds 
Wrap off the market because there was not enough alumi- 
num foil to go around, and during that period, I think there 

was something like 33 competitive rolls of household 
225 foil that popped up with metal that was either black 

market, some guy put a spooler out on the end of a 
free trade pier and got foreign metal and spooled it up 
and brought it in when we were trying all we knew how 
to conserve metal during the Korean War. 

Q. There were, you say, during the Korean War, 33 
different— A. (Interposing) We counted 33 brands, as 
I remember it during the Korean War when we were off 
the market. A great many were down graded products. 
They went down even to .00035, which would fall apart in 
your housewife’s hands, put it out on the market. 
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Q. When you put your product back on the market, what 
happened? A. When we put it back on the market we had 
our first real opportunity for national distribution, backed 
up with national advertising, and we also had given our 
competitors in the foil roll industry time to realize what 
we had. Unfortunately we were stopped for two years, 
so that Aleoa and Kaiser as well as Cochran, through 
acquisition, came into the field very heavily. The house- 
hold foil market has shown steady growth since 1952 as a 
market. It has been really phenomenal, and it has been a 
very highly successful product. 

Q. Now, how many of those 33 competitors that you are 
talking about are left in the field besides—well, I assume 
that you weren’t referring to either Aleoa, Kaiser or 
Cochran when you were talking about 33 competitors? A. 

Offhand, I would say maybe two or three. 
226 Do you know who they are? A. This Fristoe 
Nelson with Foil Wrap is still on the market. 

Q. Who is that? A. Foil Wrap is his brand name, Nelson 
that I mentioned went in earlier in the game; there is a 
fellow up here in Pennsylvania, Quaker Wax Paper, up 
until a short time ago, to my knowledge, still had a roll on 
the market; you understand this is in another area. 

Q. You do the best you can. A. I follow it fairly closely, 
but if you want the experts, you need somebody else. 

Q. And, that you know of, there are no others? A. There 
may be two or three others, who they are I don’t know. 

Q. And the great majority of the market originally was 
captured by Reynolds after the Korean War in this par- 
ticular field? A. I would say the market was created by 
Reynolds. 

Q. All right, created by Reynolds. And since that time 
Alcoa, Kaiser, and Cochran have come into the business? 
A. Yes. 

Q. During the War, 33 of them sprang up, but now they 
have all disappeared but three or four? A. The majority 
of them had contributed nothing to household foil and 
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most of them did a great deal to deteriorate the 
227 ~=— product. It was not healthy for the American con- 
sumer, let me put it that way. 

Q. Now, what is the gauge of household foil? A. The 
gauge of Reynolds Wrap is .0007. Alcoa with their Wear- 
ever Foil, put it out as .00065 for quite a length of time. 
I believe they have now come up to .0007, they obviously 
left a wedge for us to say they are not giving the housewife 
what we are giving for the same amount of money. That 
is in your standard foil. As I say, there has been house- 
hold foil all the way down to .00035, so household foil is 
what you make it. We think it should be .0007. 

Q. Generally speaking, the market today is .0007? 
A. .0007. 

Q. .0007, that is Aleoa, Kaiser and Cochran. A. As far 
as I know, they have all standardized and are the same. 
We are giving that much metal to the consumer at a cer- 
tain price, and I think they felt the pressure to give them 
the same amount of metal. 

Q. If I were to buy just the raw metal, and you have 
referred to that, .0007, what would it cost me? A. As a 
converter? 

Q. Yes, as a converter. A. The converter list is not 
in here. 

Hearing Examiner Hier: He can’t answer the question, 

the sheet is not in here. 
228 The Witness: The converter list is not in here. 
You can roughly take ten percent off, I ean give 
you a rough. I think the converter list is in evidence. .0007, 
this is also the old list, you have me with an old list I 
have to take two cents off. 

Hearing Examiner Hier: Do vou have any information 
available in this room where you could give it to us that 
would be better for you or you could more readily use? 

The Witness: I don’t have it. 

Mr. Walker: That is the only information I have been 
furnished. Do vou have anything else you can refresh 
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your memory with? If you have, I would like for you to 
use it. 

Hearing Examiner Hier: Is it just this one price you 
want or more? 

Mr. Walker: I am going to ask him two or three, just 
.0007 per pound or one-hundred pounds or one-thousand 
pounds. 

Mr. Spriggs: I have a list which I think might help 
you. 


(The document was handed to the witness.) 


The Witness: Yes, this is our lastest converter list. 
.0007 foil, two thousand pounds and over, sixty-six and 
one-half cents per pound. Incidentally, thre is a half cent 
deduction for car load or truck load shipment, and in 

this list, there is also a half cent per pound reduc- 
229 tion if the car load is all one item, that could be 

30,000 pounds of a single item. So if the man was 
buying in any sort of quantity, his price would be fifty-six 
and one-half cents. 

Mr. Walker: What is the minimum that you buy? 

The Witness: Two-thousand pounds. 

Hearing Examiner Hier: Pardon me just a minute. 
While you are doing that, pardon me, Mr. Murphy, what 
is the relative ranking in sales of household aluminum foil? 
Reynolds Metals, or Alcoa, Kaiser, and what is the other 
one, Cochran? 

The Witness: Cochran. Reynolds would rank first, 
Alcoa second and Kaiser third and Cochran fourth. 


* * * * * * * * * 
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Room 332 

Federal Trade Commission Bldg. 
Washington, D. C. 

June 4, 1958 


* * * 
231 Paul Murphy 


was recalled as a witness for the Commission and, having 
been previously duly sworn, testified further as follows: 


Direct Examination (Resumed) 
By Mr. Walker: 


Q. In your official capacity as General Manager of 
Packaging Market Sales for the Reynolds Metals Company 
you are in generally what would be considered the Sales 
Division, are you not? <A. Yes, sir. 

Q. Now, would you call all of the department or all of 
the people that are engaged in sales in the Sales Division? 
A. Yes. sir. 

Q. As General Manager of the Packaging Market Sales, 
you would be familiar with the intercorporate setup as 
to sales meetings and reports, would you not, just 
generally speaking? A. Sales reports, yes. 

Q. You do have meetings? A. Sales meetings; yes, sir. 

Q. You have a complete sales program, merchandising 
program? A. Yes, sir. 

Q. And the reason for having this extensive setup 
232 is to promote better sales of aluminum and alumi- 
num products? <A. Yes, sir. 

Q. You have that generally broken down as you described 
on the stand yesterday? A. Yes, sir. 

Q. Now, isn’t it true that constantly you are receiving 
reports and information from all of the salesmen, not 
individually, but the sales force constantly and in the 
meantime, these reports, together with other information 
developed in your company and by your personnel are 
being transferred back to the salesmen to improve your 
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sales in the various markets and wherever your products 
are sold? <A. Yes, sir. 

Q. Within the Reynolds Company there are undoubtedly 
a lot of meetings in connection with the sale of different 
products among the sales force? <A. Yes, sir. 

Q. You bring your salesmen in and give them pep talks 
and so forth? A. We generally go out. 

Q. You contact your salesmen. Now, that is not only 
true of Reynolds, but that is true of every other successful 
corporation in the United States? A. I would say so, yes. 

Q. Then you also attend or have representatives 
233 attend various shows like the recent packaging 

shows held in New York, do you not? A. Yes, sir. 

Q. And one of the things that you attempt to develop 
on a confidential basis within your company is what your 
competitors are doing, is it not? A. I don’t think you 
can exist without knowing what your competitors are doing. 

Q. That is right. And that is part of the art of 
merchandising, is it not? A. Yes. 

Q. Among the things that you like to know is the price 
that your competitors charge, isn’t that right? A. Yes, 
sir. 

Q. You like to know in aluminum foil what new products 
they might have? A. Yes, sir. 

Q. You try to obtain those products by fair means and 
you try to obtain reports on their prices, do you not? 
A. Yes, sir. 

Q. Prior to the acquisition— 

Hearing Examiner Hier: May I interrupt, Mr. Walker. 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: Is your aluminum foil 

priced competitive with that of other aluminum foil 
234 produced? 

The Witness: I would say it has to be. I don’t 
know whether it is this morning but if it isn’t, we are not 
booking orders. 

Hearing Examiner Hier: Is it priced competitive with 
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other forms of packaging material such as polyethylene, 
film bags, cellophane, Saran, and so on? 

The Witness: We don’t sell on a price basis when we 
compete. For instance, we compete with paper which 
obviously is at a much lower level. We compete on a per- 
formance basis. 

Hearing Examiner Hier: Generally speaking, there is no 
price competition between various types of flexible 
packaging materials, isn’t that generally true? 

The Witness: Well, I think you have to deliver a service 
in return for the price that you demand from your 
customer. 

Hearing Examiner Hier: I didn’t mean to say that price 
has no influence, but for instance, the price of cellophane, 
I think, is roughly about 60 percent higher than the price 
of polyethylene. Now, undoubtedly, when a man in the 
packaging business, whether he is packaging hardware, 
soft goods or what not, decides on one or the other, he 
considers the price of both, isn’t that true? 

The Witness: Yes, sir. 
235 Hearing Examiner Hier: But there is no price 
competition between the two in the sense that if one 
lowers the price two or three cents a pound, the other 
doesn’t necessarily follow? 

The Witness: No, not in that— 

Hearing Examiner Hier: Sense. Go on. 

Wait a minute. I forgot to tell you gentlemen when we 
started this case—I don’t think it is necessary, it might 
be with a judge but not particularly with a hearing 
examiner—but I will tell you now that when I have some- 
thing on my mind, I ask a question. Don’t hesitate for a 
moment to object. Just because I ask it doesn’t mean that 
the question is competent, material, relevant or anything 
else. Frequently when an objection is made and I think it 
over, I will withdraw it. Sometimes I won’t. 

I try not to lead the witness. Most of the witnesses that 
I see are highly intelligent men and they can’t be trapped 
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in making an admission or stating something that isn’t a 
fact. 
Go ahead. 


By Mr. Walker: 


Q. Prior to the acquisition of Arrow Brands by the 
Reynolds Metals Company, and I assume that Reynolds 
Metals Company was a supplier of Arrow Brands, those 

sales would be accomplished through the so-called 
236 Converter Division, would they not? A. Yes, sir. 
Q. That would be under your jurisdiction? A. 

Yes, sir. 

Q. After the acquisition of Arrow Brands by Reynolds, 
am I right in assuming that their sales would then come 
under what is known as the Consumer Division such as 
Reynolds Wrap? A. No. Arrow Brands operates as a 
subsidiary from a sales department standpoint. There 
is what we call sales credits involved. No salesman gets 
a bonus for selling subsidiary companies because Arrow 
Brands operates independently with their own sales force. 

Q. Now, there would be no connection between their 
sales department and your present sales department? A. 
No. 

Q. The sales that would be made to Arrow Brands, inter- 
corporate sales, would they come under the Converter 
Division or be conducted under an intercorporate basis? 
A. Intercorporate. 

Hearing Examiner Hier: It is purely a bookkeeping 


transaction? The Witness: Yes, 
By Mr. Walker: 


Q. Did you know or do you know who Arrow 
Brands would make their reports to in the company? 

237 +=A. What type of reports? 
Q. We will say operation reports, their sales 
reports, their progress report? A. I believe they make 
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them to the Treasurers Department of our Company; I’m 
not sure. 

Q. There would be somebody that would have direct 
supervision over Arrow Brands? A. Yes, sir. 

Q. Do you know who that would be? Would that be 
Mr. Krey? A. Mr. Krey, who is a Vice President of our 
company has a responsibility corporatewise for our sub- 
sidiaries. 

Q. He is in charge of all the subsidiaries? A. Yes. 

Q. I assume then that all the subsidiaries make reports 
on the condition of their business to Mr. Krey, who 
transmits those to the board of directors and to the proper 
officials of the company? A. I presume. 

Q. The officials of the parent company, if you know now, 
exercise control over all their subsidiaries, don’t they? 
A. I presume. It would be a strange state of affairs if 
they didn’t. 

Hearing Examiner Hier: I’m left a little bit in the dark 
here, Mr. Murphy. Supposing Arrow Brands’ sales, Mr. 

Roth’s Division, doesn’t satisfy the parent company 
238 by way of technique, by way of pushing, by way 
of the amount of personnel or what have you. Who 
calls Roth in and tells him to get moving, to do a better job? 

The Witness: From a sales standpoint, David Reynolds 
who is in charge of sales. 

Hearing Examiner Hier: You wouldn’t have anything 
to do with it? 

The Witness: From an interest standpoint, and I would 
say David Reynolds would look to me as knowing about 
foil in the company. I think yes, I would be involved, but 
Mr. Roth is president of this company and I’m not 
president of my company. 


By Mr. Walker: 


Q. Pardon me just a minute. Carrying out the responsi- 
bilities that have been assigned to you by the Reynolds 
Metals Company, you have received many reports from 
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various markets on the sale of aluminum foil products, 
have you not? A. Yes, sir. 

Q. That has been over a period of years? A. Yes, sir. 

Q. You are familiar generally with the competition that 
exists in the different markets, whatever they might be? 
A. I should be, yes. 

Q. Well, you do receive those reports from your com- 

pany? A. Yes. 
239 Q. Are any of these reports written? A. Yes, 
sir. 

Q. Where are they kept? A. If they are reports from 
the salesmen, they would be in our general sales file. 

Q. Do you ever have any general surveys made of 
markets or future markets or competition in past markets? 
A. We have a Market Research Department that is very 
active. 

Q. Have they made research on the sale of foil in various 
different markets and estimates? A. I would say specific 
markets. 

Q. They are quite numerous, are they not? A. Yes, sir. 

Q. Do you have several of those in your company office 
in Richmond? You retain those in the company’s file? 
A. Yes. 

Q. Now, your company was familiar with the movement 
of imported foil into this country, was it not, when it 
started? <A. Yes, sir. 

Q. You know generally the prices that the agents for 
the imported foil were selling foil for in whatever markets 
they were engaged in? A. We had numerous reports. 

Q. That was one thing that would come to your 
240 attention, would it not? A. Yes, sir. 

Q. How to meet that competition, would it not? 
A. Yes, sir. 

Q. You were interested in meeting it headon, in increas- 
ing your sales or competing with them in the markets or 
whatever the word competition means with all of its phases? 
A. I would say we are interested. We had to face, say, the 
threat and make decisions accordingly. 
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Q. Do you know approximately when imported foil came 
into this country in any appreciable amounts? A. I would 
say that following Korea, it has been steadily growing, not 
tremendously, but steadily. I think 47 was bigger than 
"46 and "46 larger than ’45. I would say it has been the 
last few years. E 

Q. Would you say it has been a substantial factor in 
markets, say, since 1950? I don’t know the date, I’m just 
guessing. A. I don’t think from an industry standpoint 
you can call it substantial. It is the growing threat. The 
foil industry is producing 15 to 16 million pounds of foil 
per month and there is, say, 300,000 pounds of foreign foil 
coming in. 

Q. At the present time? A. What it does, of course, that 

little bit of foil can upset a lot of accounts. 
241 Q. Well, it has been constantly growing and you 
have been constantly watching it? A. Watching it. 

Q. Together with your competitors and the whole picture? 
A. We watch it constantly. 


Hearing Examiner Hier: When did it begin to worry 
you? 

The Witness: I would say it started to Worry us 
probably four or five years ago to the extent that we felt 
we better put a spotlight on it and watch it. 


By Mr. Walker: 


Q. Now, were they ever mentioned in any written 
memoranda that you know of to any of your sales depart- 
ments in just interoffice memorandum? A. Foreign foil? 

Q. Yes. A. Oh, yes, indeed. 

Q. It was pretty general knowledge among the people 
in the sales department connected with foil that foreign 
foil was constantly being imported in this country? A. 
Yes, sir. 

Q. When your salesmen working under your converter 
department went out and talked to your outlets for con- 
verter foil or by your converter division, they would 
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naturally talk to the converters as to their problems 
242 = that they met in competition with foreign foil, would 

they not? <A. Well, most of the converters are in 
a position to purchase foreign foil. We lost converter 
business because of foreign foil. 

Q. Those that you retained, of course, you tried to sell 
on the basis of one reason or another in competition—I 
mean the foreign foil was right directly in competition with 
you in the converter field, were they not? A. Yes, sir. 

Q. Of course, you have reports on that, don’t you? 
A. Yes, sir. 

Q. That has come under your jurisdiction and I assume 
that you have even forwarded some of your decisions to 
your direct superior and then on up into the executive 
branch of the company as to that particular phase of it? 
A. No decisions were reached other than to watch 
the thing. 

Q. Well, you had to make constant decisions as to price, 
as to meeting their colors or embossing or whatever you 
might be selling or the quality of your foil and didn’t you 
get out and do sales talks to meet the particular needs 
of the competitive pattern right at that time and try to 
instruct your salesmen to meet that competition? A. I’m 
talking about Reynolds Metals, you understand, separate 

from Arrow Brands. 
243 Q. Yes. A. Our sales to converters is primarily 
plain aluminum foil so we are not in the pattern 
area. We just have one sales talk and that is “Buy 
America.” I don’t know how good that is today. 

Q. But you did try to meet that competition with con- 
verters? A. Not pricewise. 

Q. But what I am trying to say is that you did do some- 
thing. You made some decisions and you talked to a man, 
whoever was the head of this converter business or division 
and try to stimulate sales in view of the fact that you were 
getting foreign competition in foil? A. I would say if he 
wasn’t out trying to stimulate sales regardless of foreign 
competition, then he wouldn’t have his job today. 
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Q. Thas is right. A. But I would say maybe we got up 
a little early in the morning. 

Q. Thas is right. And you did, I mean you did have 
him instruct these salesmen to try to sell notwithstanding 
that because you didn’t reduce your price? <A. Yes, sir. 

Q. You didn’t reduce your price, did you? A. No, we 
have not met foreign competition in the plain, unmounted 

foil area. 
244 Q. Now, your company also sells and has in this 
book lacquered foil too, doesn’t it? A. Yes, sir. 

Q. You don’t sell that to converters, very little I assume? 
A. Very little. 

Q. But, you do sell it to end users? <A. Yes. 

Q. Now, you are in direct competition with this im- 
ported foil there, aren’t you? <A. Yes. 

Q. You had the same problem, I assume, and you got 
reports back and decisions were made how to compete 
against this foreign foil there? <A. Yes, sir. 

Q. And at no time did you drop the price there? A. No, 
sir. 

Q. Did you? A. No, sir. 

Q. At no time, but you met that competition during all 
that time? Your sales were increasing notwithstanding 
the imported foil, isn’t that right? A. Compared to our 
overall volume, the amount of foreign foil, although you 
had to lose any order, still you don’t wreck a 15 million 
pounds worth of business t ohold 300,000 pounds. It 

is a type of decision you have to make. If it 
245 started to come in at the rate of one million pounds 
a month, I think we would make different decisions. 

Q. But as competition was now, you didn’t reduce your 
price? <A. No, sir. 

Q. That was on lacquered foil and embossed foil? A. 
Any area that foreign foil came in, primarily plain em- 
bossed, colored. 

Q. But you did consider the competitive pattern and you 
still notified all your salesmen of it, I mean, that they had 
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to meet that competition together with the competition 
of Kaiser, Alcoa, whatever their competition might be and 
the other people that are in the field trying to sell this 
same product, is that correct? A. To meet the competi- 
tion, no. 

Hearing Examiner Hier: It is a word of art. He just 
got through saying that he did not meet it pricewise. 
Foreign foil had no effect on price. 

The Witness: We lost accounts. 


By Mr. Walker: 


Q. You lost accounts but you also gained some? <A. Not 
from the foreigners. 

Q. But you had gained? A. We have developed new 

markets. We are constantly opening up new markets 
246 that are keeping our curve up. In other words, we 

may be losing in certai nareas. Sum totalwise, we 
should, I hope, continue to rise. 

Q. Even in some of the old established markets you are 
gaining? A. Based on increased business that is avail- 
able with our customers. More cigarettes were smoked 
last year than any time in history, so more foil used in 
the cigarette industry. 

Q. You are, I mean, in old established markets inecreas- 
ing your total sales, not only dollarwise—A. That is a 
very broad statement. I would say a lot of our old estab- 
lished markets our percentage is decreasing. Normally 
we expect the old established markets to decrease and we 
expect to open up a new market. When we open up a new 
market with new products, we probably start out the first 
year with 100 percent of the business. At the end of five 
years, we may have 30 percent. We don’t think that is 
bad because we have knocked out cellophane or waxed 
paper out of one of those areas. So normally I would say 
our old established markets, we are not increasing our take 
out of the market. 

Q. You say normally? A. I would say normally that the 
take from the old established markets is decreasing every 
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year. Every year there is more competition in every 
area. 
247 Q. Is that due to imported foil or is that due to 
other companies that are in the field? A. Imported 
foil has taken a hunk, mostly as I pointed out, in the New 
England-Eastern area. I think every year there has been 
additional competition in our packaging field, foil packag- 
ing, which is healthy. I would say the major part of any 
business decrease on our part has been to domestic com- 
petition. 

Q. Now you have also entered into some fields that were 
established b yother companies that increased your share 
in there too, while losing it in some others? A. When you 
say ‘‘other companies,’’ if you are talking about people 
outside of the aluminum foil area, I would say yes. 

Q. Well, even in the aluminum foil area, you have 
entered into fields that were established and you are intro- 
ducing products into those fields and you are increasing 
your share naturally in those markets? A. I don’t know 
of any major market that was established by someone else 
that we entered. 

Q. You claim that there are none? A. I don’t know of 
any. 

Q. You would generally know. A.I don’t know of 

any. 
248 Q. What about pie plates? A. I think the first 
aluminum pie plates were produced by the Reynolds 
Metals Company. 

Hearing Examiner Hier: Didn’t you say yesterday 
afternoon—I may have misunderstood you—that some 
fellow up in Northwest, Nelson was his name, had gotten 
out a wrap? 

The Witness: Household foil. 

Hearing Examiner Hier: Before you did? 

The Witness: I said shortly after we did. I don’t know 
the time—he may have been—but he is very local. He 
had one or two states in the Northwest. 
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By Mr. Walker: 

Q. Actually isn’t it pretty generally known in the trade 
Mr. Nelson started the household wrap? A. Started the 
household wrap, not Reynolds? 

Q. Not Reynolds? A. It is not generally known to me, 
no. 

Q. It isn’t. You may be right. A. Not generally known 
to me. 

Q. Your salesmen again are constantly reporting back 
as I say to the sales organization what they find? I mean 
if they lost an account, that is immediately reported back 
or within a short time. A. Depending upon the characted 
or seriousness of the loss, yes. 

Q. I mean eventually that comes to somebody’s 
249 attention in the sales department? A. I should 
know. 

Q. First, in your sales department, is it generally known 
that Reynolds is the biggest producer of foil in the United 
States or in the world, isn’t that right? A. Yes, sir, 

Q. And you so consider yourself? A. Yes, sir. 

Q. And you try to stress and increase the use of foil 
among the salesmen, stress that in your sales organiza- 
tion? A. Yes, sir. 

Q. In your meetings and everything? A. Yes, sir. 

Q. Do you know how much plain foii, If you know, that 
you sell approximately? How many pounds of plain foil do 
you sell both to converters and for end use? 

Mr. Spriggs: You mean per year? 

Mr. Walker: Say, for the last year? 

Mr. Spriggs: His department or the whole company? 

The Witness: I would, and this is outside, not to our 
converting plants, this is plain foil that we sell outside, I 
would say ten to twelve million pounds a year. 


By Mr. Walker: 


Q. Do you know how much you would sell of embossed 
foil and lacquered, a pproximately? Just use your 
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250 best judgment? A. I would have to think about that 
one minute. That is something I do not have at my 
fingertips. 

Q. Take your time. A. Oh, I would say, one or two 
million pounds maybe; a million to two million, in that 
area. That changes. The cigarettes, you will notice, when 
you open the flip top box today, some of them have red 
foil inside. I think Marlboro or somebody has lacquered 
foil. That is a new development. 

Q. Now, did you drop the price of the plain foil or em- 
bossed foil on November 1, 1956 approximately 15 to 20 
cents a pound to any of your customers? A. What was 
that again? 

Q. Did you drop the price, either plain or embossed foil 
in any gauge, approximately 15 or 20 cents a pound to be 
effective November 1, 1956? A. Not to my knowledge. 

Q. You would know? A. Yes. I would say no. 

Q. There was no generally broad overall decrease? A. 
No. The only decrease that we have had in the last seven 
or eight years was this past April. 

Hearing Examiner Hier: Was that across the board? 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. Thas was approximately 2 cents a pound, was 
251 it not? A. Two cents a pound on plain foil. 

Q. And you didn’t drop it any on embossed or 
lacquered other than the two cents that is reflected here? 
A. Yes. 

Q. And during all this time and around November 1, 
1956, you were meeting foreign competition, were you not? 
You were engaged in competiing with foreign importers of 
foil, were you not? A. This word ‘‘meeting competition,”’ 
we have to get that straight. When we say ‘‘meeting com- 
petition,’’ that means we go in and meet on all the terms. 
We were not meeting any foreign competition. We were 
losing sales to imported foil. 
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Q. Nevertheless, you were still increasing your overall 
sales, were you not, during that period of time? A. Yes, 
sir. 

Q. And you were engaged in competition with im- 
porters of foreign foil in all of the various product lines 
in which you sell approximately or most of them? <A. No. 
The foreign foil stops—this is a general statement—but 
very little finished packaging in the way of printed foil or 
containers or that sort of thing comes in from abroad. 
Your foreign foil is either in the plain foil area and 
colored and embossed areas. 

Q. But in the sale of this one or two million, whatever it 

may be, of lacquered foil and embossed foil, you 
252 were engaged in competition with them to some 

extent? A. They were competing strenuously in the 
domestic market. 

Q. Okay. 

Hearing Examiner Hire: Mr. Walker asked you a question, 
Mr. Murphy, whether or not you dropped the price of foil 
effective November 1, 1956. He used the term ‘‘plain or 
embossed.’? He omitted the term ‘“‘lacquer.”? Is the 
answer the same for lacquer? 

The Witness: The answer is the same, we did not. 


By Mr. Walker: 


Q. Did you ever hear of Shaw-Randall? A. Yes, sir. I 
mentioned him yesterday. 

Hearing Examiner Hier: Spell that please. 

The Witness: Shaw-Randall. 


By Mr. Walker: 


Q. Could they have been originators of household foil? 
A. I believe they had a product on the market before we did. 
Mr. Walker: That is all. Thank you, Mr. Murphy. 

The Witness: Thank you, sir. 
Hearing Examiner Hier: Mr. Spriggs. 
Mr. Spriggs: I have only a few questions at this time. 


Cross-Examination 


By Mr. Spriggs: 
Q. Is the foreign foil price on plain unmounted 
253 foil lower than the domestic price? A. Yes, sir. 
Q. Do you know about how much per pound? A. 
Well, we have had varying reports. The one that I have 
in mind is Wrigley Chewing Gum Company, who is a very 
large user of plain unmounted foil. They told us they 
were buying foil from West Germany at 714 cents per 
pound below our price, which is in the neighborhood of 
ten percent; very substantial. 
Hearing Examiner Hier: Is there a tariff on it? 
The Witness: I believe there is. I’m not an expert on 
the tariff area. 
Mr. Spriggs. I think there is but I believe it is low. 
Mr. Houghton: It has been reduced. 


By Mr. Spriggs: 


Q. Now, on the date of acquisition of Arrow Brands, 
which was August 1956 and on the date which the com- 
plaint was filed in this case, which was December 27, 1957, 
and at the present time, was Reynolds Metals Company 
capable of producing colored foil, embossed foil and 
laminated foil? A. Yes, sir. 

Q. Was it producing all of those foils? A. Yes, sir. 

Q. To your knowledge, is Alcoa and Kaiser and 

Anaconda( Olin Mathieson through their acquisition, 
254 all capable of producing on those dates colored foil, 

embossed foil and lacquered foil and laminated foil? 
A. Kaiser, Aleoa and Aanaconda, yes. Olin is not in the 
foil business. Revere is, yes. You may be thinking of 
Revere. 

Q. Yes, and are the so-called nonintegrated foil producers 
such as Cochran and others you mentioned in your testi- 
mony earlier, likewise capable of producing colored, em- 
bossed and lacquered foils? A. Not all of them. Johnston 
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is equipped; Republic-Stranahan would not be; Aluminum 
Foils was laminating. I recently heard they got rid of 
their laminator. That about covers it. R. J. Reynolds 
Tobacco, yes, Archer Aluminum. 

Q. Now, on those three dates that I mentioned, the date 
of acquisition of Arrow Brands; the date of the complaint ; 
and at the present time, is the productive capacity of the 
companies for those various kinds of foil that I have men- 
tioned exceeded the sales demand for them? A. I can only 
speak for Reynolds. Our capacity in all of those areas is 
much larger than our sales volume currently or in the past 
five or six years. I believe that the same situation exists 
with our competitors. I think there is a lot of open capacity 
in those areas. 

Mr. Walker: We will accept his answer as being an 
informed answer as the man knows the trade. 


255 By Mr. Spriggs: 


Q. Will you look at CX 108, 109, 110, 111, 112, 113, 114, 
115 and 116, and there is one more for Bruder Teich. Will 
you examine those quickly. 

Hearing Examiner Hier: The one you put in, Mr. 
Spriggs, is number 114; I don’t mean exhibit number, but 
that was the sample book number of Bruder Teich. 

Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 

Mark this as Commission’s Exhibit 118, described as 
a sample book of Bruder Teich, Vienna, Austria ysample 
book number 120. It is received in evidence without objec- 
tion. 


(The document referred to was marked Commission’s 
Exhibit 118, for identification, and received in evidence.) 


Hearing Examiner Hier: Let the record show in addi- 
tion to what else Mr. Spriggs handed the witness, he is 
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also handing him what has been received as Commission’s 
Exhibit 118. 
By Mr. Spriggs: 
Q. After having examined these exhibits, will you state 
whether Reynolds Metals Company is able to produce any 
and all of the foils shown in those exhibits? 
256 A. As far as the aluminum foils are concerned, yes, 
sir. 
Hearing Examiner Hier: Is there something else besides? 
The Witness: This one has some paper and some cello- 


phane. 
Hearing Examiner Hier: All right. 
By Mr. Spriggs: 

Q. And that was CX 108. A. Yes. 

Mr. Spriggs: May we take about a three-minute recess 
and I can probably shorten his examination and conclude 
it very quickly. 

Mr. Walker: I will agree with that. 

Hearing Examiner Hier: I knew you would before you 
sai dit. We will take three minutes and not fifteen. 


(A short recess was taken.) 


Mr. Spriggs: I don’t think we will ask any more 
questions. 

Hearing Examiner Hier: Do you have any redirect? 

Mr. Walker: No. 

Hearing Examiner Hier: Thank you, Mr. Murphy. You 
are excused. 


(Witness excused.) 


Mr. Walker: Could I have ten more minutes at this time 
to try to organize my examination of Mr. Roth, and 
257 ~— get it in my head. I might save a little time in the 
long run. 
Hearing Examiner Hier: Haven’t you seen Mr. Roth 
before this? 
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Mr. Walker: Sir? 

Hearing Examiner Hier: Haven't you seen Mr. Roth 
and talked to him before this? 

Mr. Walker: No, sir. I just want to get my notes so 
I can read them. If you want me to go ahead, I will, but 
I prefer ten minutes. 

Hearing Examiner Hier: Yes, I know. Well, all right. 
I dislike these constant recesses. We don’t get any work 
done. However, if you must have, you must have it. 

Mr. Walker: Thank you, sir. 


(A short recess was taken.) 


Whereupon, 
Harry W. Roth 
was called as a witness by the Commission, and having been 
first duly sworn, was examined and testified as follows: 
Hearing Examiner Hier: Will you give your name to 
the reporter? 
The Witness: Harry W. Roth. 


Direct Examination 
By Mr. Walker: 


Q. What is your name? 
Hearing Examiner Hier: He just gave that, Harry 
258 W. Roth. 


By Mr. Walker: 


Q. Where do you live? A. Los Angeles, California, 

Q. How long have you lived there? A. On and off, 
about 30 years. 

Q. Where did you first start in business? A. In my own 
business or in the industry? 

Q. Well, where were you first employe dthen? Where 
was your first employment? A. My first employment was 
in New York City. 

Q. What did you do? A. Office boy. 

Q. In what business was that? A.In the ribbon 
business catering to the floral industry. 
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Q. Then how long did you stay there as office boy? A. 
A few months. 

Q. Then what did you do? A. I was placed in the sales 
department. 

Q. What company was that? A. Simon Healy and Gold- 
stein. 

Q. How long did you remain a salesman? A. Until I 
went back to school for another six months. 

Q. Approximately? A. A year. 
259 Q. A year. Then you went to school for six 
months, What did you do after you got out of 
school? A. I left school and went back to work. 

Q. As what? Salesman? A. Junior salesman. 

Q. Junior salesman for the same company? A. No, sir, 
for M. H. Levine Company. 

Q. What did you sell there? <A. It was the florist trade, 
chiffons, ribbons, and what was known in this days as 
metalene ribbon. 

Q. How long did you remain in that position, approxi- 
mately? A. With the exception of the early depression 
years, until I entered the service in the Second World War. 

Q. That was when, ’44, 45? A. The end of 1942. 

Q. 1942, and you were in the service and when you came 
out of the service, where did you go? A. I went into 
business in Los Angeles, California. 

Q. For yourself? A. Yes, sir. 

Q. What was the name of your company? A. Will you 
excuse. I overlooked something. When I came out of 
the service—I better elaborate on this—for a short period, 

I established a small business in Denver, Colorado. 
260 Q. What business was that? A. Small ribbon 

business and also had a hosiery business which was 
taken care of by my wife, an dalso entered into a contract 
with John T. Raisin Corporation of San Francisco to 
manufacture fils for me. 

Q. Yes. A. Which I sold to the florist industry. 

Q. What kind of foil at that time? Was it aluminum 
foil? A. Yes, sir, aluminum foil. 
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Q. Now, you stayed there just a short while and then 
moved to California, is that right? A. That is true, yes. 

Q. About how long were you in Denver? A. Actually, 
I was in Denver on and off for sometime because I had a 
daughter, a young daughter, infant, and she was there 
with my family while I was in the service and she remained 
there a while after I got out of the service. 

Q. Then you finally went over to California and started 
another business there or continued in your same business? 
A. Yes, sir. 

Q. What was the name of that business in California? 
A. Arrow Brands, Incorporated. 

Q. It was in California that you organized Arrow 

Brands, Incorporated first? A. On December 5, 1945. 
261 Q. What was your purpose in organizing that 

company? A I had a sufficient amount of experience 
in this with former employers. I was not satisfied with the 
progress that I was making. I felt that I could make much 
better use of myself in business. 

Q. And what kind of business was Arrow Brands 
formed for? What were you going to sell? A. Ribbon, 
foils. 

Q. Particularly to whome? To what market? A. The 
florist industry. 

Q. You more or less confined your business and your 
activities to the florist industry? A. No, we made attempts 
to sell other industries and we sold a certain amount of it. 

Q. The major thrust of Arrow Brands at all times has 
been in the florist industry, has it not? A. Yes. 

Q. The majority of your sales has been in the florist 
business? A. Yes. 

Q. You continued to operate Arrow Brands up until 
it was acquired by the Reynolds Company? A. In the 
early days of Arrow Brands, I had 50 percent of the stock. 
Later on, I acquired 100 percent of the stock and up to the 

time of the acquisition, I owned Arrow Brands. 
Q. You continued to operate in 1945 as a manag- 
ing head on up to its acquisition? A. Yes, sir. 
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Q. By the Reynolds Metals Company? A. That is right, 
yes. 

Q. As a result of that acquisition, you are now its 
operating head? A. Yes, sir. 

Q. You are president? A. Yes, sir. 

Q. Now, when did you first head of or know of aluminum 
foil being sold to the florist trade? A. Well, many years 
ago, I was in Kansas City calling on the florist trade and 
saw a window display man displaying some drug products 
in a drug store. The material he used seemed very in- 
teresting. I walked in and had a conversation with him. 
I induced him to sell me a small piece of it. Naturally, 
calling on the florist trade with ribbons, I knew that they 
were using a product called Japanese mats. I asked this 
florist to wrap this flower pot with this silver foil, which 
he did. I was then employed by M. H. Levine Company. 

I told him about it and he didn’t do too much about it, 
In the meantime, because of the early depression years, 
he dismissed his organization and he cut me down and I 

left for a while. He went to Reynolds Metals Com- 
263 pany and asked the mto produce this foil, which I 

originally had told him about. When I came back 
with him, he had no salesmen; he had no organization, 
and I traveled for 44 weeks of the year introducing foil 
to the florist industry. 

I think in those days it was available in silver, gold, royal 
blue, Chirstmas red. I asked my employer to put more 
colors into the line. Even in those days, people were be- 
coming very style conscious, becoming very color conscious. 
I will say that I had a devil of a time with him, but finally 
he did put more colors into the line. Eventually, I think 
competition stepped in and one thing and another. 

Q. Can you describe or if you remember—during all 
this time, you were actively engaged in developing for Mr. 
Levine aluminu mfoil as a product to be sold to the florist 
trade or to be used on potted plants, is that not right? 
A. Yes, sir. 
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Q. Now, in the course of your employment there, who 
was the first competitor that you can remember? A. Metal 
Goods Corporation of St. Louis. 

Q. Now, what did they produce and describe to us what 
they produced? A. They produced—I don’t know whether 
they produced it—I don’t know enough about the company. 

Q. What did they sell? A. They sold a similar 

264 product to ours but instead of calling it aluminum 

foil, we called it by a name. We gave it a trade 

name to romance it so that in the trade we sold to they 

would know how to identify it in ordering it because we did 
sell other products. 

When they entered the field, I asked Mr. Levine to 
develop embossed foil. It was my feeling that when com- 
petition stepped in, it was always best to improve a product 
to change the product. In that way we also were giving 
the florist industry something which would help them sell 
their product. What distinguishes one flower shop from 
another is presentation. I have always felt that it is my 
obligation in the trade I cater to to help them in their 
presentation. 

Q. So tehn you went to Mr. Levine and suggested 
developing the embossed in adidtion to the lacquered 
colored foil? A. That is true. 

Q. Now, how long or how wide a market did you sell for 
Mr. Levine? A. I traveled nationally with the exception 
of three or four of the Southeastern states. 

Q. Your sales were made to wholesale florists, were they 
not? A. In those days, I was working for a company and 
it was his policy to sell wholesale florists, as well as whole- 
salers’ customers, the retail shops. This was an order 

which I followed. 
265 Q. I mean you were carrying out what he told you 
to do and you sold both the florists and the whole- 
salers? A. Yes, 
Q. Did it on a national scale? A. Yes, sir. 
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Q. Can you give me the name of the St. Louis outfit 
again? A. Metal Goods Corporation, M-e-t-a-1 G-o-0-d-s. 

Q. Can you remember the next competitor that entered 
this field with a product that was composed of aluminum 
foil and was being sold or directed to the florist trade? 
A. Highland, Hi-g-h-l-a-n-d Supply Corporation, High- 
land, Illinois. 

Q. About what year was that, approximately? We are 
not asking you to be exact because you are going back in 
your memory? Give us your best judgment? A. It was 
prior to the Second World War. I wouldn’t know what 
exact year. 

Q. About °36, ’37, 38 or ’38? A.I really don’t 
remember. 

Q. Do you remember when you first straetd selling 
aluminum foil? A. 1933. 

Q. 1933. Then there was no competition that you knew 
of up until Metal Goods entered the field. Do you 

know about when that was, two years or when? 
266 <A. Metals entered soon after. 
Q. Couple or three months or a year? A. I don’t 
remember. It wasn’t very long. 

Q. Short time. And then there wasn’t anybody that 
sold it until Highland Supply entered the field and that 
was before the Second World War? A. There was another 
company somewhere in that area, H. D. Catty Corpora- 
tion. 

Q. Now, both Catty and Highland Supply, when they 
entered this field, they attempted to sell aluminum foil 
for use on potted plants in florists? A. Yes, sir. 

Q. Now, that takes us up until the Second World War 
and after you came out of the service, you went out to 
Denver? A. Yes. 

Q. You still sold to florists and did you attempt to sell 
aluminum foil for potted plants at that time or shortly 
afterward? A. I sold to the florist industry and also to 
department stores. 
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Q. To what? A.Department stores. 

Q. What was that for? A. Well, the first sale was in 
Denver. I took the motif from the wall of the store 
from a room which they called the French Room, 
and not being in the manufacturing business myself, 

I had someone make this foil for me. We designed a paper 
for this store using their motif in four different colors and 
during the four seasons, they slugged in. I think you 
know what this means. 

Q. No, I don’t, A. You print the overall pattern and 
you leave out certain words like a holiday, either ‘‘Merry 
Christmas,’’ or ‘‘Valentine,’? ‘‘Mother’s Day,’? and so 
forth, and by doing this, we gave the store in Denver, 
Neustedter’s N-e-u-s-t-e-d-t-e-r-’-s, an individual design. 
When I accomplished this, I could see an opening in my own 
field for expanding the use of my own product. 

Q. In which way do you men? A. I’m now speaking 
of foil, for gift wrapping, which is the same product. 

Q. There is a little difference there, isn’t there, between 
gift wrapping foil and what you sell to the florist trade? 
A. This is wholly accomplished through your imagination 
in what you do with color and what you do with design. 

Q. Is it the same weight of foil? A. The weight is un- 
important in designing. 

Q. Whether we are talking about what is unimportant 
in designing, it is a different weight foil? A. Yes. You 

laminate it to paper. 
268 Q. That is right. And you don’t laminate the 
florist foil, do you? A. We sell some laminated foils 
to the florist trade. 

Q. It is rather insignificant thought, isn’t it, and not 
used for potted plants? A. Yes, it is. 

Q. It is? <A. Yes, sir. 

Q. Well, we will say at this particular time, you didn’t 
sell any laminated paper. Has that only been a recent 
development? A. No, sir, I brought laminated foils from 
John T. Raisin Corporation in 1946. 
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Q. To sell for potted plants? A. Yes, sir, some. 

Q. What do you mean by some? A. Very little. 

Q. Rather insignificant amount of the total florist trade, 
isn’t it? A.It gave us another product in small 
quantities. 

Q. Now, there isquite a distinguishing characteristic 
between the weight of aluminum foil that you sell to the 
florist trade and that weight that you sell for gift wrapping, 
isn’t that right? A. Would you mind repeating that, 
sir? 


269 (Question was read.) 
The Witness: Yes, sir. 
270 By Mr. Walker: 


Q. And there’s reason for that, isn’t there? A. Well, 
each customer has their own reason for it. 

Q. Well, isn’t one of the reasons that you use a heavier 
foil for gift wrap so that it won’t break as easy as the foil 
that you use on the florist foil? I mean— A. If you’re 
using it on a box you use paper-backed foil. But you can 
use unmounted foil, which you refer to as florist foil, on 
many other products; we sell this to some of the fruit 
people, fruit packers. We sell a great deal of it to the 
display trade. 

Q. Now, what are you talking about? A. The item which 
you refer to as florist foil. 

Q. Just how much do yo usell of—Well, let’s describe 
it. It has a weight of what? A. The weight we sell to the 
florist trade is .00065. We also sell .0008 and .001. 

Q. .00087 A. And .001. 

Q. The majority of your sales to the florist trade are 
.00065, are they not? A. Yes, sir. 

Q. Then .0008 would be a heavier foil or a thinner foil? 
A. I have always contended and in my talks ito the florist 

trade I have always felt that using a heavier foil 
271 or a better product is the best insurance policy 
which a florist can buy, because once a plant leaves 
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the flower shop the owner no longer is there to hold it or 
to deliver it, and he must depend upon the driver of the 
truck to bring it into the home as attractively as it left 
the flower shop. And by using a heavier foil we feel that 
this is the best insurance policy that a florist can buy. And 
we feel that this is a service which he owes to his customer. 

We have not succeeded up to this point in convincing 
the florists that they should use heavier foils because of 
the various light-weight gauges used by our competitors, 
an dinstead of the florist having a greater awareness of 
quality and distinctiveness and individuality, he is getting 
an awareness of price. 

But we’re going to continue struggling along and trying 
to sell a better product and a heavier product because 
it’s my feeling that price in itself does not determine value, 
and onee we convey this message to the florist industry we 
feel that the florist foil business and all of us in it will have 
a much better business, 


Mr. Walker: Incidentally, would you read him my last 
question. I’d like an answer. 
The Witness: I like my business. 
Mr. Walker: I want an answer to my last question. 
The Witness: I will. 
272 Mr. Walker: For my information. 


(Last question read by reporter as follows: ‘‘Then .0008 
would be a heavier foil or a thinner foil?’’) 


By Mr. Walker: 


Q. I’d like for you to answer that last question. A. 
.0008 is a heavier foil than .00065. 

Q. And then .001 would be heavier than .0008? A. Yes, 
sir. 

Q. Now, as I take it, then, you have only sold an in- 
significant amount of .0008 and .001 to the florist trade? 
Is that correct? A. It’s gaining in popularity, but at the 
moment it is small. 

Hearing Examiner Hier: Less than five per cent? 
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The Witness: Approximately five per cent, sir. 

Hearing Examiner Hier: Of your sales are in these 
heavier foils? AIl right. 

Mr. Walker: Off the record. 


(Discussion off the record.) 


Mr. Walker: We’d like to introduce some exhibits at 
this time, your Honor. 

Hearing Examiner Hier: All right. Give them to me. 

Mr. Walker: There may be some copies. Where there 
are duplicates, we’d like to divide them up between 

counsel, those that we have. 
273 Hearing Examiner Hier: Mr. Reporter, at the 
request of council, I am going to mark the following 

exhibits for identification only. 

Commission’s Exhibit 119 is a confidential price list, 
jobbers only, .00065-gauge florist foils, July 1, 1955. 

No. 120 is the same thing for January 1, 1956. 

No. 121 is the same thing for May 1, 1956. 

No. 122 is headed ‘‘Foil, Price List, UF 101,’’ October 1, 
1956. 

No. 123is headed ‘‘Fancy Foil, UF 101, Jobbers, Dis- 
tributors,’’ 3/1/57. 

No. 124 has the same heading except the date is 7/19/57. 

No. 125 is ‘‘Price Schedule, Florist Foils, Wholesale 
Florists, Jobbers, Distributors, UF 101,’’ effective Novem- 
ber 1, 1957. 

No. 126 is headed ‘‘Display Foil, Manufacturer’s Non- 
Resale Use, UF 201,’’ dated 3/1/57. 

No. 127 is headed ‘‘Fancy Foils, Department Stores, 
Retail Stores Other Than Retail Florist, UF 301,”’ dated 
7/24/57. 


(The documents referred to were marked Commission’s 
Exhibits 119 through 127, respectively, for identification.) 


274 Hearing Examiner Hier: These are the exhibits. 
These are the duplicates. Do you want the 
duplicates? 
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Mr. Walker: Yes, sir. 

What can we do to get the writing off there? 

Hearing Examiner Hier: Take an eraser and rub it off 
—by agreement of counsel. 

Mr. Spriggs: We just won’t refer to it and this exhibit 
can be sealed as far as we are concerned, because we may 
want to make use of this note later in our own case. That’s 
the point. 

Hearing Examiner Hier: Let me see the note. 

Mr. Walker: Well, all right. I don’t care. It’s self- 
serving I mean. 

Mr. Spriggs. Well, it’s self-serving. It might refresh 
his recollection as far as that is concerned. 

Hearing Examiner Hier: Just a moment, Mr. Spriggs. 
The list without the note is what was sent out to Arrow 
Brands’ salesmen I assume. 

Mr. Spriggs: Correct. 

Hearing Examiner Hier: Now, the note is just some- 
thing put on by one of those salesmen, isn’t it? 

Mr. Spriggs: It might be Mr. Roth’s, your Honor. 

Hearing Examiner Hier: Mr. Roth, I want you to look 
at what I have marked as Commission’s Exhibit 119 for 

identification. There is a pencil notation at the 
275 bottom. Who put that there, to your knowledge? 
The Witness: I did, sir. 

Hearing Examiner Hier: And why? Why didn’t you 
incorporate that in the typewriting if it went to all the 
salesmen? Is that just a note for your own purposes? JI 
mean why was that note put on that particular sheet? 

The Witness: Because we have a representative in that 
particular area— 

Hearing Examiner Hier: Yes? 

The Witness: —who had called me long distance and 
who told me the situation. 

Hearing Examiner Hier: I see. And then you just 
noted that down for your own purposes? 

The Witness: That’s right, sir. 

Hearing Examiner Hier: This is your retained copy? 
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The Witness: Yes, sir. 

Hearing Examiner Hier: All right. Thank you. 

Mr. Walker: I asked for price lists. I didn’t want notes 
to refresh the witness’ memory. I would like the right to 
substitute a copy which I will have my secretary make for 
the one with the pencil notation on it. 

Mr. Spriggs: Perfectly agreeable. 

Hearing Examiner Hier: That’s all right. 

Mr. Walker: And if I can have five minutes, I’ll 
276 go get it made now and bring it back. 

Hearing Examiner Hier: She can’t move that fast. 
Go ahead and use these in your examination now. Do 
that at the lunch hour. 

Mr. Walker: I was hoping this would be the lunch hour. 

Hearing Examiner Hier: Well, it’s not. 

Mr. Walker: Thank you. How long are we going to 
run till lunch? 

Hearing Examiner Hier: You’re going to run until 12:15 
or 12:30 at least. 

Now that you have got those exhibits, are you going to 
offer them in evidence? I don’t want him to testify about 
them because the exhibits speak for themselves. 

Mr. Walker: Well, there may be certain questions I want 
to ask him. We will offer these in evidence with the excep- 
tion I want the right to substitute a copy of Exhibit 119. 

Hearing Examiner Hier: Granted. We will do that 
after lunch. Let the record show he will have a clean copy 
without pencil notations made of 119 during the lunch hour 
and it will be received in the record. 

Do you have any objections to these, gentlemen? 

Mr. Spriggs: No, sir. 

Hearing Examiner Hier: No objections? They 
277 ~=—are all admitted. That is to say, 118 through 127, 
inclusive. 


(The documents referred to, heretofore marked for 
identification Commission’s Exhibits 119 through 127, 
respectively, were received in evidence.) 
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Mr. Walker: Now, have you made up your mind whether 
or not you’re going to appeal the decision on Mr. Roth’s 
reports to the corporation that were made since the acquisi- 
tion? 

Mr. Spriggs: Well, we have several tentative courses that 
we could explore more or less off the record. If you are 
able to go on temporarily without that and we can explore 
that just before we close, if that suits the Examiner, all 
well and good. Otherwise, we could discuss it now. Just 
however you choose. 

Hearing Examiner Hier: I don’t know what you gentle- 
men are talking about. 

Let’s go off the record. 


(Discussion off the record.) 
Hearing Examiner Hier: We'll recess now until 1:15. 


(Whereupon, at 11:45 am., a recess was taken until 
1:15 p.m., this day.) 


278 AFTERNOON SESSION 


(1:15 p.m.) 


Mr. Walker: We would like to substitute this copy for 
Exhibit 119. 

Hearing Examiner Hier: All right. Go ahead. 

Mr. Spriggs: If the Examiner please, before we recessed 
for luncheon, the question of the respondent’s response to 
the subpena duces tecum which was heretofore served upon 
us came up. Respondent has taken its objections or, rather, 
moved to quash the subpena, and your Honor overruled us, 
so those objections need not be repeated. We are, there- 
fore, turning over to counsel supporting the complaint or 
making available to him in response to that subpena—of 
course under the protection of whatever objection that we 
may have or did have, 

Hearing Examiner Hier: Mr. Walker, has he turne dover 
to you everything which the subpena calls for? 


Mr. Walker: All except one page, and they’re going to 
do it. 

Hearing Examiner Hier: All right. 

Mr. Walker: And I have found in the past that whatever 
they said they’d do they do. 

Hearing Examiner Hier: I just wanted to clear that 
point on the record so it doesn’t arise later. After all, you 

might leave this Commission, you might be succeeded 
279 by some other attorney, and he might raise the ques- 
tion, so it’s a good idea t oclear it up. 

Before we go ahead with those exhibits, from what has 
been said about them I take it—and from looking at one of 
them I take it—that they contain what might be harmful 
competitively to the respondent or its subsidiary. The 
question of sealed exhibits generally. 

Now, I guess I had better put this on the record. Any 
exhibit which is sealed—or, to use the other expression, re- 
ceived in camera—is available for inspection, study, and 
so on, by counsel on both sides, by me, and of course, the 
Commission or court in the event of appeals. But it must 
not under any circumstances—none of those exhibits—be 
disclosed, shown to or discussed with anyone else. 

Now, I say that because some of these sealed exhibits are 
in the hands of both sides. I mean copies of them are in 
the hands of both sides. And when you are questioning 
from such an exhibit or when you refer to it in a brief, the 
additional injunction is that you will refer to the line on 
the exhibit in case it’s financial rather than the caption of 
that line or the amount on that line. 

For instance, if before you there you have a profit and 
loss statement or a balance sheet and you have a question 
with reference to a particular item charged either as an 

asset or as a liability, you will refer the witness’ at- 
280 tention to a particular line and do so in the tran- 

script. It is sometimes better to refer to it by the 
caption of that line and leave the amount out. 

But I want yo uall to exercise the greatest degree of 
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caution to keep what is ordered to be kept secret in your 
questioning or in your briefing when this case gets to the 
briefing stage. 

In connection with briefing, percentages I have found are 
preferable to exact figures if they can be worked out satis- 
factorily. 

Now, go ahead. Do you want those documents marked? 

Mr. Walker: Yes. I might say that if I can have just a 
fe wminutes to look at them—this is the first opportunity 
I have had— Off the record just a minute. 

Hearing Examiner Hier: Leave it on the record. You 
want a few minutes to look at them? 

Mr. Walker: Yes. 

Hearing Examiner Hier: How many minutes? 

Mr. Walker: It would be rather difficult for me to esti- 
mate with any degree of accuracy in view of my position 
just how many, but I’d say five or ten at least. I’d like to 
look them over. 

Hearing Examiner Hier: Allright. Go ahead. Look at 

them. We’ll suspend for'a few minutes. 
281 Mr. Spriggs. If the Examiner please, to save time, 
this is the copy which I persume would be marked 
an doffered in evidence, so while Mr. Walker is looking at 
them you might be marking them. 

Hearing Examiner Hier: Good idea. 

Mr. Spriggs: Of course, we will object when they are 
offered. 

Mr. Walker: If these are going to be put in camera, I’ll 
return them to you. I don’t want them other than to look 
at them. 

During the examination I’m going to ask him some ques- 
tions concerning these. There is a competitor in the court- 
room, and in due fairness I think he should leave while I’m 
questioning on anything concerning some of this confiden- 
tial information. 

Hearing Examiner Hier: Let’s go back to the first prop- 
osition. 
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Mr. Walker: However, he’s going to have to disclose his 
to the Reynolds Company. 

Hearing Examiner Hier: Wait a minute. Let’s go back 
to the first proposition. You say you’re not going to put 
them in evidence? 

Mr. Walker: I’m going to put them into evidence. I said 
I didn’t want a copy. 

Hearing Examiner Hier: Do you want to go off 
282 the record now? 
Mr. Walker: Yes. 
Hearing Examiner Hier: All right. 


(Diseussion off the record.) 


Hearing Examiner Hier: Allright. On the record. There 
have been numbered as Commission’s exhibits for identifi- 
cation only the following photostats: 

As 128 the auditor’s financial report of Arrow Brands, 
Ine., dated 10/9/556. 

As 129, the same type of report dated 11/9/56. 

As 130, the same type of report dated 12/11/56. 

As 131, the same type of report dated 2/14/57. It’s for 
the month of January, but it’s dated 2/14/57. 

As 132, the same type of report dated 2/28/57. 

As 133, the same type of report dated 3/31/57. 

As 134, the same type of report dated 4/30/57. 

As 135, the same type of report dated 5/31/57. 

As 136, the same type of report dated 6/20/57. 

As 137, the same type of report dated 7/31/57. 

As 138, the same type of report dated 8/31/57. 

As 139, the same type of report dated 9/30/57. 

As 140, the same type of report dated 10/31/57. 

As 141, the same type of report dated 11/30/57. 

As 142, the same type of report dated 12/31/57. 

No. 143 is entitled ‘‘Report of Special Examina- 
283 ~— tion of Arrow Brands, Inc.,’’ by the respondent, for 
the eight months ended 8/31/56. 
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And 144 is entitled ‘‘Audited Financial Statements, Ar- 
row Brands, Inc., 12/31/56.” 


(The documents referred to were marked Commission’s 
Exhibits 128 through 144, respectively, for identification.) 


Whereupon, 
Harry W. Roth 


resumed the stand and, having been previously duly sworn, 
was examined and testified further as follows: 


Direct Examination ( resumed) 
By Mr. Walker: 


Q. Mr. Roth, you testified this morning— 

Mr. Spriggs: May I inquire? Have these yet been of- 
fered? I wanted to interpose my objection. 

Hearing Examiner Hier: No. 

Mr. Walker: All right. I'll offer those particular ex- 
hibits that have just recently been marked for purposes of 


identification numbered 128 through 144, inclusive, into evi- 
dence. 

Mr. Spriggs. Respondent objects to each and every one 
of them on the ground of their being irrelevant, immaterial, 
and not within the issues framed by the complaint and 


answer. 
Hearing Examiner Hier: Well, these exhibits, 

284 speaking generally, reflect monthly financial condi- 
tion of Arrow Brands fo reach month succeeding the 
acquisition down to and including the end of the calendar 
year 1957. That’s substantially correct, isn’t it, Mr. Roth? 

The Witness: Yes, sir. 

Hearing Examiner Hier: All right. With the exception 
of the last two. Certainly how this company has fared 
financially since its acquisition is relevant and material and 
has been deemed so by the Supreme Court, at least indi- 
rectly, in the du Pont/General Motors ease and I think in 
the Times Picayune case. I’m not certain about that. 
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The other two, 143, and 144, reflect the respondent’s own 
examination of Arrow Brands as of the date of the acqui- 
sition. I’m speaking of 143 now. And Ernst and Ernst’s 
report—namely, 144—+carries that simply four months 
longer. 

I think they are very relevant and very important to 
show whether or not this acquisition increased this com- 
pany’s operations and its competitive activity. Conse- 
quently, the objections are overruled, and 128 through 144 
are admitted in the record in camera, all of them. 

(The documents referred to, heretofore marked for iden- 
tification Commission’s Exhibits 128 through 144, respec- 
tively, were received in evidence, in camera.) 


285 Hearing Examiner Hier: Go ahead. 
By Mr. Walker: 


Q. You testified this morning, Mr. Roth, that you had 
developed this idea of selling aluminum foil to florists 
and that you first talked to Mr.— Who was that? 

Hearing Examiner Hier: Levine. 


By Mr. Walker: 


Q. Levine. And then he introduced it into the florist 
markets. Is that correct? A. That is true, yes. 

Q. Now, at that time what gauge was the florist— I 
mean what gauge of aluminum was used in the florist foil? 
A. The gauge at that particular time was .0008. 

Q. Was what? <A. .0008. 

Q. And that’s heavier than .00065, isn’t it? A. Yes, sir. 

Q. Now, when was .00065 first used in the florist trade 
that you remember of? A. The latter part of the thirties 
when competition became keener. 

Q. And who first introduced the .00065% A. I don’t 
remember that. 

Q. You don’t? But your company soon went to it? 
A. Yes, sir. 
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286 Q. And that has been, by and large, over 95 per 
cent o fthe sales of aluminum foil to the florist trade 
—has been .00065, has it not? A. Yes, sir. 

Q. Now, referring back to your testimony this morning, 
you brought us up to just prior to the war, and then you 
went into the service. I mean your activity. And then 
after the service you started in Denver. If you previously 
testified to this, mention it. When did you start selling 
florist foil out in Denver? We were into that. I mean 
you went into decorative foil and I forget about the 
florist foil. A. It was either late in 1945 under the name 
of Harry W. Roth or early in 1946 under the name of 
Arrow Brands, Ince. 

Q. And was Arrow Brands always a California corpora- 
tion? A. Yes, sir. 

Q. So when you started Arrow Brands, one of the things 
that you attempted to sell was florist foil? A. Yes, sir. 

Q. And where did you then purchase your foil? A. From 
the John T. Raisin Company. 

Q. That’s a California corporation? <A. Yes, sir. 

Q. And what did he sell you? A. The finished pack- 
287 age ready for delivery. He was supplied with a list 
of my accounts, and he did the shipping for me. 

Q. He was just a sales agent? I mean it was your busi- 
ness but actually— A. Yes, sir. 

Q. —you were in fact a sales agent? <A. Yes, sir. 

Q. And did he lacquer and emboss aluminum foil? A. 
He did; yes, sir. 

Q. And had he been selling this particular type of alumi- 
num foil to the florist trade prior to your taking these 
accounts to him, or were you the man that opened up these 
markets to him? A. As a matter of fact, I had to give 
him my own personal check for $2,000 to convince him that 
there was such a market. 

Q. And he manufactured it and you sold it? A. Yes, sir. 

Q. Now, did you sell anything else? 
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Hearing Examiner Hier: Wait a minute. You use the 
term ‘‘Manufacture.’? Don’t you mean ‘‘process’’ it? 

Mr. Walker: Well, processed, yes. 

Hearing Examiner Hier: Is that what he did? 

The Witness: Yes, sir. 


By Mr. Walker: 


288 Q. He processed it. Well, he lacquered it and— 

What all were the operations that he did besides 
lacquering it? He crimped it or embossed it? A. He 
bought the foil. Well, he lacquered or colored, which is 
the same thing,— 

Q. Yes. A. —and embossed, sold it to me at a price 
which gave him a profit. Then I went out and sold it at 
a price which gave us a profit. 

Q. Now, did he sell to you at less than Reynolds would 
have sold it to you at the time? A. Well, it was impossible 
for me to do business with Reynolds because this man did 
all of the packaging for me, all of th eshipping for me, all 
o fthe labeling for me. I didn’t have— 

Q. Did you ever inquire of Reynolds or any of the other 
big producers of foil other than Mr. Raisin? <A. No, sir. 

Q. Did you know or are you familiar with Reynolds’ 
prices for lacquered aluminum foil as and around that 
date? A. NNo, sir, I’m not. 

Q. All right. Now, how long did you sell the product 
that was manufactured—or processed—by the John T. 
Raisin Corporation? A. For approximately two years, 

although we had a contract for ten years. And he 
289 started to slow down on the deliveries, and I could 

never reach him on the telephone when we received 
a complaint from our own customers, and it soon became 
very evident to me that this man was intentionally not 
delivering. What his purpose was I didn’t know until 
a later date. 

Q. Now, up to that time he wasn’t in the field himself? 
A. No, sir. 


Q. That you know of? All right. Now, that’s 1948, 
You finally dissolved your relationship with the John T. 
Raisin Corporation, and where did you next get your source 
of supply? A. Reynolds Metals Company. 

Q. What did you buy from Reynolds? A. Large rolls 
colored an dembossed, and we bought our own rewinders 
to wind into short resale rolls. 

Q. Now, what was the price that Reynolds gave you at 
that time as compared to the Raisin price? Was it higher, 
lower, or just about the same? <A. If it wasn’t the same, 
it was near enough to enable us to do business. 

Q. You didn’t raise prices in 1948 when you changed 
over to Reynolds? A. It was not a question of raising, but 

when we brought out a new design we always tried to 
290 = get a little higher profit for it until the item was 
better accepted and we could do some volume with 
it, because going into a new item was always an expense. 

Q. Well, did you raise your prices when you went over 
to Reynolds on the old lines? A. I don’t think so. No. 

Q. You don’t reeall? A. I don’t recall. 

Q. Then, ho wlong did you continue to purchase lac- 
quered aluminum foil an dembossed foil from Reynolds? 
A. For a very short period. A man who was employed 
by John— 

Q. Pardon me. What was the period? Approximately? 
A. I would have to look the records up. I think I would 
prefer giving you the correct— 

Q. Well, just as your judgment. It doesn’t have to 
be exact. A. Oh, approximately a year. 

Q. At which time you don’t remember of substantially 
raising your prices? A. No, I don’t. 

Q. All right. Now, 1949, approximately, you go with 
another supplier. A. It may have been 1950. I’m not too— 

Q. Okay. Well, you don’t have to be exact I mean. 

291 Sometime later you went with another supplier? 
A. Yes, sir. 

Q. Now, you left your first supplier, John T. Raisin, 
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for several reasons. Why did you leave the Reynolds 
Metals Company? A. A man who was employed by John 
T. Raisin Corporation left, went into business with equip- 
ment supplied him by Kaiser Aluminum. This man ad- 
mitted to me that he had no funds but that Kaiser had made 
a deal with him on equipment, also long terms of credit. 

Q. What’s his name? A. Stillman. 

Q. Go ahead. A. And I found that I could make the 
same arrangement with Mr. Stillman as I had with Mr. 
Raisin, which was a more simple operation and permitted 
me to travel and wear the many hats which were necessary 
for me to wear as a small-business man. 

Q. Now, did you get it any cheaper from Mr. Stillman 
on the base material than you did from Reynolds? I’m 
talking about 1950 now. A. I don’t remember, because 
the price wasn’t important to me at the time. He was 
helping me in deliveries and overhead by doing the opera- 
tions for me. 

Q. He completely rewound and packaged the deal 
292 for you and mailed it out to customers which Rey- 
nolds didn’t do? All right. Now, how long did you 

stay with Stillman? A. Until 1954. 

Q. Up to that time you hadn’t produced anything your- 
self? A. No, sir. 

Q. At which time you acquired a plant? Is that correct? 
A. I tried to get Mr. Stillman to give me a contract because 
I realized that my business was no stronger than Mr. 
Stillman. And I knew that as time went on it was a 
necessity for me to go into the business. Mr. Stillman 
refused to sign any contracts, and I always had a fear that 
he would do the same thing that Mr. Raisin did. And I 
started out a converting business. 

Q. And you acquired a plant? <A. Yes, sir. 

Q. Did the Reynolds Metals Company put any money 
in that plant? A. No, sir. 

Hearing Examiner Hier: What do you mean by a plant? 

The Witness: I leased a building in Long Beach and 
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bought a coloring machine an dan embossing frame. This 
was our first equipment. 


By Mr. Walker: 


Q. That wasn’t very expensive machinery, was it? 
293 A. Well, for me it was at the time, yes. 
Q. Well, I mean— 
Hearing Examiner Hier: In other words, you became 
a converter? 
The Witness: Yes, sir. 


By Mr. Walker: 


Q. How much did it cost you—the equipment that you 
used? A The coloring machine was approximately $28,000. 

Q. What was the embossing machine? Approximately? 
A. Embossing frames vary from $9,000 to $11,000. 

Q. How many of those did you have to buy? A. One 
to start with. 

Q. Now, that was in 1954. You had approximately 
$50,000 in the plant in equipment? Is that right? A. 
Approximately. 

Q. There’s nothing unique about the machinery, is there? 
A. Sir. 

Q. There’s nothing unique about that machinery, is there? 
Anybody can buy it? Oris there? I don’t know. A. It’s 
coloring equipment, embossing equipment. 

Q. I mean it’s sold by manufacturers— A. That’s 
right. 

Q. —of that equipment. I mean it’s sold on the market 

every day, isn’tit? It’s constantly for sale? A. Yes. 
294 Q. In other words, there’s nothing unique about 

this equipment? A. In one machine there was some- 
thing unique. Our competitors were coloring foil 20 inches 
wide, and we bought a machine that did it 40 inches wide, 
and we slit it as it came off the machine all colored, which 
saved us an operation. 

Hearing Examiner Hier: Well, that was simply a special 
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accessory built to fit that paticular stock machine, wasn’t 
it? 

The Witness: Yes, sir, but it does cost more when you 
get a wide-web machine. 


By Mr. Walker: 


Q. You didn’t have any patents in your own name? I 
mean in the process of coloring the aluminum or anything 
or embossing it or rolling it? A. No, sir. 

Q. I mean anybody could, had they had the funds, have 
obtaine dsimilar machines? A. Yes, sir. 

Q. But you did have a market for it? <A. Yes, sir. 

Q. And in that respect you were unique? A. Yes, sir. 

Q. Now, let’s go back. We have got your competitors I 

think up until just before the war. Now, after the 
295 war who were your competitors in this field or in 

the markets to sell aluminum foil to the florist trade? 
A. John T. Raisin Corporation. Western Foil Converters. 
H. D. Catty Corporation. M. H. Levine Company. High- 
land Supply Corporation. A. Consolidated Bag and Foil 
Company. Hyman Jacobson. Bruder-Teich of Vienna, 
Austria. And a firm in Milan, Italy whose name I don’t 
recall but I can get it for you. 

Hearing Examiner Hier: This was what date? As of 
what date. 

Mr. Walker: Since 1940. 

Hearing Examiner Hier: Yes, but were they all com- 
petitors of yours actively in 1940 or have they been added 
since then? 

The Witness: They have all been added, sir. 

Mr. Walker: I don’t think it’s necessary at this time— 
I mean as we go along on the testimony and other wit- 
nesses, e ach one of them will testify when they came in 
the field. 


By Mr. Walker: 


Q. Now, in 1954 did you inquire of Reynolds as to 
whether or not they would supply you the material on a 
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basis cimilar that they had supplied you in 1948? A. There 
would be no reason for me to ask them to supply me on 

the same basis because I would be reverting back to 
296 an intermediary, a jobber. 

I did go to Reynolds because they assisted the 
converters in many ways. I knew from my conversations 
with other converters the Reynolds Metals Company were 
interested in helping the converters to produce products 
made out of aluminum foil. I did approach Reynolds and 
asked them if they would supply me with foil and whether 
they would assist me if I needed any engineering experi- 
ence or so forth. 

Q. But you didn’t ask them or you didn’t buy any lami- 
nated foil off of them or colored foil, did you? A. Yes, 
sir, I did later on. 

Q. You did? Now, how big a roll did you sell?’ How 
much did that roll weigh in 1954? A. A 50-foot roll? 

Q. Yes. It weighs seven-tenths of a pound? A. That’s 
the metal content. 

Q. Yes, metal content. A. Yes. 

Q. You had seven-tenths of a pound of aluminum in 
there? A. Yes, sir. 

Q. Well, we only have your price lists since 1955. The 
first one, which is marked for the purposes o fidentification 
Commission’s Exhibit 119, I ask you to look at it and 
refresh your memory. A. (The witness examined the 

document.) 
297 Q. Your Glory pattern was just plain aluminum 
foil, was it not? A. That’s a name that we give it 
for identification. 

Q. Yes. A. Plain aluminum unembossed colored or silver 
foil. 

Q. What was your Trojan? Do you rememebr? A. Yes. 
It was the same as Glory but embossed. 

Q. And what’s this Tapestry? A. The same product 
as Trojan but a different embossing design. 

Q. Do you have any colored ones on there? Oh, in colors 
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your Glory was 85 cents and 75 cents for the silver. You 
could get it both in silver and in colors? A. Yes, sir. 

Q. Now, you were in the courtroom yesterday when a 
representative of Reynolds Metals Company testified as 
to the prices that they charge for coloring? Is that right? 
A. Yes, sir. 

Q. And they charge 45 cents a pound? Is that correct? 
Approximiately? Forty-two or 43 cents a pound? A. Well, 
this is what he said. 

Q. What he testified to. And that was about the price 
in 1955. And yet all throughout here, your price lists in 
1955, you and your competition were selling a colored roll 

over a silver rolls for a ten-cent differential. Isn’t 
298 that correct? A. This is correct. It was our com- 
petitors’ price, and it was our price. 

Q. That’s right. Therefore, it would have been impos- 
sible for you to pay the prices quoted yesterday and deliver 
to the trade seven-tenths pound aluminum foil at this 
rate? Isn’t that correct? A. Yes, sir. 

Mr. Spriggs: I don’t know whether this witness— The 
record would have to speak for itself. Isn’t that a con- 
clusion? 


By Mr. Walker: 
Q. And isn’t that the reason— ; 
Hearing Examiner Hier: Wait a minute. Yes, it’s a 
conclusion but it’s a business conclusion. It’s better for 
him to answer the question than for me to guess at it. 
Go on. 


By Mr. Walker: 


Q. And that’s one of the reasons that you had to go into 
the fabricating business? Because you were selling it 
cheaper than Reynolds would sell it to you as a distributor 
o fits product—the colored foil—and to meet your compe- 
tition, who were small-business men buying—or not small- 
business; just call them businessmen; strike the small- 
business men if you please— 
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Hearing Examiner Hier: Rephrase that question. 
299 Mr. Walker: Allright. Strike the whole question. 


By Mr. Walker: 


Q. You couldn’t have met the competitive prices had 
you purchased your colored aluminum foil from Reynolds, 
could you? A. Probably not. 

Q. And at no time since July 1955 would you have been 
able to have met those competitive prices at the prices 
set by Reynolds for colored and embossed foil? A. T know 
this is not the answer you want, but I’m not familiar with 
Reynolds’ prices. I have never paid attention to it. It 
was none of my business. 

Q. Well, you heard him testify yesterday? A. (Witness 
nodded.) 

Q. Now, assuming that that testimony is correet—you 
were here in the courtroom—that they charged a base 
price plus 42 or 43 cents, whatever, plus 8 cents and plus 
certain minimum requirements—and you heard me question 
him—we got up I think to $1.75 for embossed and colored, 
an dhere you were selling the same thing for 95, which is 
only seven-tenths of a pound. You couldn’t possibly have 
accomplished that, could you? <A. No, sir. 

Q. At thir prices? And you heard him testify that all 

of the other big processors or all the other big pro- 
300 ducers of aluminum were charging practically the 

identical prices to the prices Reynolds was charg- 
ing for aluminum foil that was embossed and colored? 
Isn’t that correct? You heard him testify. 

Mr. Lennon: For sale to fhom, Counsel? 

Hearing Examiner Hier: I didn’t hear that. 

Mr. Lennon: I think the counsel ought to qualify his 
question based upon what market he’s talking obut. For 
end use or for converters? 

Hearing Examiner Hier: As I recall, the converter price 
was 67% or somewhere around there, and the end-use 
price was 71, wasn’t it? 7114. 
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Mr. Lennon: That’s right. 
Hearing Examiner Hier: All right. Answer it both 
ways or either way. 


By Mr. Walker: 


Q. Plus 421% cents for coloring, plus 8 cents for emboss- 
ing, and plus, depending on the minimum order, an over- 
charge or an upcharge. You heard those. And we got it 
up to $1.75, as I said, for colored, embossed foil, minimum 
order. Was that correct, oramI wrong? A. Yes, sir. 

Mr. Spriggs: I don’t think the witness is required to 
search his memory as to the testimony of somebody else 

on those details. The record will pretty well speak 
301 for itself. 
Mr. Walker: He said he didn’t know the prices. 
I asked him if he could ever— 

Hearing Examiner Hier: It seems to me you’re beating 
a dead horse. Obviously, if he’s selling for 95 cents, he 
couldn’t afford to buy the same thing from somebody for 
anything much more than 95 cents. Isn’t that right? 

The Witness: That’s right, sir. 

Hearing Examiner Hier: Would it embarrass you to 
tell me and put it on this record what is the approximate 
cost per pound of lacquering and embossing your own foil 
the way you do it in your own plant? 

Mr. Spriggs: I think we should object, following the 
permission that you have given us to do that, on the 
ground that your are going into the confidential trade 
secrets. 

Hearing Examiner Hier: Well, I asked him first if he’d 
object to giving me the information. 

Would you? 

If he has no objection, I’m going to overrule yours. 

Mr. Spriggs: Well, it’s a question— 

Hearing Examiner Hier: If he objects, then I will with- 
draw the question. I would like to know though. Your 
client here at that time was charging, if I remember Mr. 
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Murphy’s answers yesterday, something like 42 or 43 cents 
a pound for lacquering, coloring. Obviously, he must 
302 have found a cheaper way of doing it with the price 
picture developing here, and I’m just wondering 
how much cheaper a new entrepreneur entering the market 
as a converter can do that job. 

Not that I care how much money you’re making out of 
it or how much profit you’re making out of it. I’m just 
wondering on this ease of entry, which is a test too in 
this type of case. We have got his $50,000 investment, or 
approximately that, to get into this business. But I’m 
wondering how efficiently he can do that job. 

Now, if he objects to revealing that information, I’l] with- 
draw the question. 

Do you? 

The Witness: No, sir, I don’t. 

Hearing Examiner Hier: All right. Then your objec- 
tion is overruled, and you answer me. 

The Witness: In a small company we’re very flexible, 
where all the employees will do whatever is required, and 
in a small company we can operate at a lower overhead. 

Hearing Examiner Hier: I understand that. 

The Witness: And this is how we did it. But the 
exact cost I never did know. I never had a cost account- 
ing system. 

Hearing Examiner Hier: Do you have an approxi- 
303 mate idea? 
The Witness: Oh, possibly under ten cents. 

Hearing Examiner Hier: All right. 

Mr. Spriggs: Ten cents a what? 

Hearing Examiner Hier: I said per pound. 

The Witness: I’m sorry, sir. A roll. 

Hearing Examiner Hier: How about a pound? All this 
other stuff is pounds. 

The Witness: This would be approximately 15 cents. 

Hearing Examiner Hier: About 15 cents a pound? 

The Witness: A roll weighs seven-tenths. 

Hearing Examiner Hier: I see. 
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By Mr. Walker: 


Q. It would be about 13 or 14? A. Thirteen. 
Hearing Examiner Hier: Go ahead. 


By Mr. Walker: 


Q. You made a profit on your coloring, didn’t you— 
didn’t you consider?—and embossing? A. We made a 
profit in the overall picture. 

Q. Well, didn’t you think you made a profit on the 
coloring? 

Hearing Examiner Hier: He said he never had any 
cost accounting system. 

Mr. Walker: Well, I’d like to cross-examin him 

on it. 
304 The Witness: Well, I can’t answer that, because 
= 


By Mr. Walker: 


Q. You had no concept or no idea whether you were 
making a profit on the ten cents upcharge you were charg- 
ing for coloring? 

Mr. Spriggs: He didn’t testify that he was making an 
upcharge for coloring. He was talking about his cost. 

Hearing Examiner Hier: That’s right. 

Mr. Spriggs: And there’s no profit in cost. 

Hearing Examiner Hier: He can’t answer the question. 
He said he couldn’t answer it. I have to leave it up to 
him. After all, the witness is the one who knows whether 
he can answer the question or not. 

Mr. Walker: Well, may I rephrase the question? If 
he can’t answer it he can say so. 

Hearing Examiner Hier: Yes. 


By Mr. Walker: 


Q. Now, handing you this exhibit that you previously 
referred to, on which you charged 85 cents for colored and 
75 cents for silver, 85 cents for silver and 95 cents for 
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color, pretty uniformily down through there with the excep- 
tion of this—there’s a 30-cent charge— A. That’s 24-inch, 
not 20-inch. 
Q. Yes. A. That’s 20 per cent wider. 
305 Q. Well, here’s one, but in the first three there is 
a difference of ten cents for coloring. In the Saddle- 

weave there’s a difference of 20 cents for coloring. Now, 
in your opinion, were you making a profit on your coloring 
operations or do you know? A. I don’t know. I made a 
profit in the operation, and I copied my competitors’ prices, 

Q. These small men were producing and selling colored 
foil to the florists at a cheaper price than Reynolds or any 
of the larger companies were quoting for colored foil at 
that time? Is that not right? A. Yes, 

Mr. Spriggs: Speaking of 1954? 

Mr. Walker: Of 1954 and since, with the exception of 
since you have got this acquisition. 


By Mr. Walker: 


Q. That’s true, isn’t it? A. See, I knew that if John T. 
Raisin could sell me foil at 70 cents a roll and be pleased 
with the business to the point where he went into it him- 
self in competition with me, I knew that if I had a similar 
plant to his that I could sell it for 85 cents or 95 cents 
and make a profit. I based my figures on what he was 
charging me. 

Q. That’s right. Now, these prices for 1955 were then 

raised in 1956, were they not? I’ll hand you— 
306 Hearing Examiner Hier: You’ve got all the ex- 
hibits here. 

Mr. Houghton: They’re in evidence, Mr. Examiner. 

Mr. Walker: I understand they’re in evidence, but in 
cross examination I reserve the right to lead up to the next 
question. 

Hearing Examiner Hier: Well, if it’s a preliminary 
question, go ahead. 
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By Mr. Walker: 


Q. Pardon me; I’ll give you there. I’m sorry. A. Yes, 
sir. They were raised. 

Q. All right. And then on May 1, 1955 you lowered them 
evidently again, at least in some specific instances. A. I 
can tell you why it was. Partly to meet competition— 

Q. I mean the prices were fluctuating back and forth? 
A. Yes, sir. 

Q. Between this competitive pattern. That’s the thing 
I want to bring out. And on up until this acquistion of 
your company by Reynolds, prices fluctuated, and the 
lowest price you sold florist silver for was 75 cents and 
the colored for 85. And according to these figures if I’m 
correct—the record will stand—the highest you sold them 
for was 80 and a dollar. 

Mr. Spriggs: I wonder if that question is clear. It 
doesn’t seem to me— 


307 By Mr. Walker: 


Q. I said the highest he sold the same pattern for was 
80 cents and a dollar, a dollar for colored and 80 cents for 
the silver. Or do you remember? A. You’re speaking of 
the highest now or the lowest? 

Q. Both. I said the highest was 80 and a dollar, 80 for 
the silver and a dollar for the colored, and the lowest price 
that you charged was 75 for the silver and 85 for the 
colored. A. No, sir. We had a lower price wherever it 
was necessary to meet competition. It got to the point 
where I had to instruct our man in the New England area 
that when he had to meet a situation on pricing to ask for 
an invoce, and if a customer supplied him with a competi- 
tive invoice showing a lower price than ours he was in- 
structed by me to meet that price. 

Q. Now, these are your published prices then? You 
didn’t hold uniformly to those? You even went under that 
if you had to meet competition? A. Yes, sir. 

Q. Now, you did say previously this afternoon that you 
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had purchased some foil from Reynolds and some colored 
foil. When did you purchase that? Or did I misunder- 
stand? A. Many years ago. 
Q. Oh. You didn’t purchase it since you acquired 
308 your plant? A. I buy foil from Reynolds Metals 
Company the same as any other converter. 

Q. But did you buy their colored or embossed foil at 
any time since you established your plant in 1954? A. 
No, sir. 

Q. Did you make any attempt to? <A. No, sir. 

Q. Were you familiar with their prices other than what 
you heard in the courtroom here yesterday? A. We prob- 
ably knew about it but— 

Q. You had your own plant and you were making it? 
A. It didn’t mean anything to me. 

Q. Now, but you did take their prices into consideration 
when you went in and bought this plant and put in the 
investment? As you said, it was a big investment to you 
at the time. A. Well, the only price I was concerned about 
with Reynolds Metals Company was: Are they competi- 
tive in foils, silver foil? 

Q. Well, didn’t you give any consideration to the fact 
that you could have at that time purchased from them 
embossed and lacquered foil? A. I wanted my own plant 

because I wanted to create my own products. 
309 Q. And is that important in this business? To in- 
dividualize your product? To bea little bit different 
than your competitor an dto have something a little sepa- 
rate and distinct? A. Without creation we don’t have 
much left. 

Q. I say it’s important, isn’t it? A. Yes, sir. 

Q. And that’s one of the things that distinguishes this 
and your business—distinguished it from other foil con- 
verters? Isn’t that correct? A. Until they copied every 
one of our patterns it did. 

Q. Yes, but I mean you tried to stay ahead of them, 
create different patterns and use different colors and make 
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them more attractive and for that reason meet their price 
and you’d sell more of your foil than your competitors 
sold? Isn’t that what you tried to do? A. I tried, but, 
actually, they’re all equipped to do the same thing. 

Q. Yes, but that was why you went into the plant—so 
you could develop these individual styles that you had? 
A. Yes, sir. 

Q. Okay. And that’s one of the reasons you didn’t pur- 
chase off of Reynolds? I mean you didn’t even consider 
their price or anything because you wanted individual—I 
mean to have an individual line to offer of your ideas? 

Is that correct? A. Well, the thought would never 
310 occur to me to buy a finished produce from anyone 
when I’m equipped to finish this product myself. 

Q. I’m talking about the judgment you used or exercised 
to go out and make this big purchase you previously testi- 
fied to, and that’s the way you described it. 

Mr. Spriggs: Aren’t we getting into the field of arguing 
with this witness? 

Hearing Examiner Hier: I don’t think so. You may 
answer the question. If he doesn’t make it this time I’m 
going to ask him myself. 

The Witness: I’m sorry. 

Hearing Examiner Hier: Read the question back. 


(Last question and answer and the pending question 
read by reporter.) 


Hearing Examiner Hier: Apparently you don’t under- 
stand the question. One thing I think Mr. Walker wants 
to find out, which I’m interested in too, is this: Foil-selling 
to the florist trade involves an element not involved in 
the same of foil to the packaging trade, to wit, individual 
design, individual coloration, and so on? I think that’s 
one point that he’s trying to find out about and in which 
I’m interest. Is that true? 

The Witness: Yes, sir. 

Hearing Examiner Hier: I think another point he wants 
to find out about is that you could— 
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311 The Witness: Will you excuse me, sir? 
Hearing Examiner Hier: Sure. 

The Witness: The same colors I produce can be produced 
by anyone in the packaging business for a package. If, 
say, Lipton’s Tea Company would see my florist foil and 
they went to Alcoa or Kaiser or Reynolds and said, ‘‘We 
would like this color,’’ it would be a very simple thing 
for Reynolds or Kaiser to do it. 

Hearing Examiner Hier: I understand it can be done, 
but I’m talking about the market, the market operation, 
the operation of the market itself. It’s almost a must in 
your line of business, isn’t it? That is, if you want to 
keep abreast of or ahead of your competition? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Because the florists use this for 
decorative and eye-appealing and esthetic appeal? Isn’t 
that correct? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Whereas you wrap cheese in 
foil—period. It doesn’t make any difference whether it’s 
got a bathing beauty on it or what. It’s still wrapped in 
the foil. 

The Witness: Yes, sir. 

Hearing Examiner Hier: Isn’t that right? 

The Witness: Yes, sir. 
Hearing Examiner Hier: All right. Now, what 
else? 

Mr. Walker: Thank you. 

Hearing Examiner Hier: I’m sorry, but I’m not trying 
to run with the ball for you. You needn’t thank me. I’m 
trying to find out for myself. You don’t have to thank me. 

The Witness: May I tell you something? 

Hearing Examiner Hier: Go right ahead. 

The Witness: This word ‘‘florist foil’’ is being used, and 
actually it’s a word which we use to simplify sales to the 
florist trade. 

Hearing Examiner Hier: Yes. 
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The Witness: We would have to go into great detail. 
I can go into a market of Woolworth’s— As a matter of 
fact, one of my competitors has taken what is being re- 
ferred to as florist foil and he’s packaged it and sold it 
to the Woodworth ,and of a florist runs short he can go 
into a store and buy it. 

Hearing Examiner Hier: I’ve seen it there. Go on. 


By Mr. Walker: 


Q. But on the whole those are the exceptional circum- 
stances, and actually in the marketplace you know as a 
matter of fact that florists don’t use any gauge other than 
this .00065 in the great majority of cases? Isn’t that true? 

A. This is what they are using, because this is what 
313 is being presented to them. 

Q. That’s what they’re using though in the market- 
place and that’s what the competition is offering to them, 
isn’t it? 

Hearing Examiner Hier: He said that. 

By Mr. Walker: 


Q. Now, you always made money in your plant up until 
the acquisition by Reynolds? Isn’t that right? <A. Yes. 

Q. Since the year 1954 it was always a profitable opera- 
tion to you? A. Always made more money than I’m mak- 
ing with Reynouds Metals Company. 

Q. That’s right. And the company was in good shape 
when you sold it? A. Yes, sir. 

Q. Who opened the negotiations for the acquisition of 
this plant? You or Reynolds? A. For the acquisition of 
Arrow Brands? 

Q. Yes. A. I did. 

Q. And whom did you contact first? A. I never had 
any thought of selling my business or selling my plant. 
I was contacted by Revere Copper and Brass to sell my 
business. 

Q. Who contacted you from Revere Copper and 
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314 Brass? A. He is general sales manager of Standard 
Rolling Mills in Brooklyn, New York. 

Q. Do you know his name? A. I can’t recall. Ill give 
it to you before I leave though. 

Q. Well, I mean he’s the general sales manager of whom? 
A. Standard Rolling Mills in Brooklyn. 

Q. What did he talk to you about? A. He wanted to 
buy out my business. 

Q. Did he talk price? A. I wasn’t interested but he 
asked me to come in to New York, and I had lunch with 
him at the Yale Club twice. And more than price I was 
interested in what they will do, and I didn’t think that they 
had anything to offer me. They did talk price. 

Q. That was part of what they had been offering you, 
isn’t it? A. Yes, but I wasn’t as much interested in money 
as I was in something else. 

Hearing Examiner Hier: When was this, Mr. Roth? 

The Witness: In the spring of 1956. And Mr. McFee, 
Chairman of the Board of Revere Copper and Brass, and 
Mr. Kennedy, president of the company, were coming out 
to Los Angeles— 

By Mr. Walker: 
315 Q. Mr. MeFee and who? A. Mr. Kennedy. 
Q. What position did Mr. Kennedy have? 

Hearing Examiner Hier: He’s the president. 

The Witness: He’s president of Revere Copper and 
Brass. 


By Mr. Walker: 


Q. They’re in the aluminum business? A. They’re the 
parent company for Standard Rolling Mills. 

Q. Did they come out to California? A. They were 
coming out to California, and their treasurer, Mr. Hitch- 
cock, called me and wanted me to prepare some figures. 
In the meantime this man in Brooklyn called me and offered 
me a price. He said, ‘‘You’re going to be offered’’— And 
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the price, incidentally, was $150,000 more than I sold my 
business to Reynolds for. 


(Discussion off the record.) 
By Mr. Walker: 


Q. You didn’t have over $50,000 worth of machinery in 
your plant at the time, did you? A. We had more than that. 
Q. How much approximately? 
Mr. Spriggs: Of course, these financial records show 
the value of all of that. 
Hearing Examiner Hier: Well, those are account- 
316 ing figures. What did you value the machinery in 
your plant at that time at? Your own valuation? 
We have the accountant’s depreciated figures in the record, 
of course. 
The Witness: Anywhere between 75,000 and $100,000. 
Hearing Examiner Hier: $75,000 and $100,000. Between 
those figures. 


By Mr. Walker: 


Q. Have you sold any machinery in the meantime? A. 
I had other items in there. I had inventory, receivables, 
assets. 

Q. But I say have you sold this machinery in the mean- 
time? 

Hearing Examiner Hier: How could he sell it when 
Reynolds bought it? 


By Mr. Walker: 


Q. Well, I mean has Reynolds sold it? A. No, this is 
no longer my property. It’s Reynolds Metals’, 

Q. I say have they sold it? A. No, sir. It’s intact. 

Hearing Examiner Hier: Are you going to stay down 
to the date of acquisition? Are you through with past 
history? 

Mr. Walker: I don’t know, Mr. Hier. I don’t like to 
limit myself. 
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317 Hearing Examiner Hier: I had some questions— 
Mr. Walker: All right. 

Hearing Examiner Hier: —that run chronologically with 
this time and that’s the reason I thought it would make 
a more coherent record if they were put in now. 

Can you tell me—and if you have an objection to reveal- 
ing this it’s all right and say so—what approximate per- 
centage of your business in 1956 just prior to the acquisi- 
tion was to the florist trade and what per cent to other 
outlets? Because I noticed a couple of your price lists 
said department stores, retail stores, and so on. 

The Witness: Approximately 85 per cent to the florist 
trade. 

Hearing Examiner Hier: Florist trade? 

What per cent of your purchases of aluminum foil in 
the six months preceding your sale to Reynolds were made 
from Reynolds? I mean did you buy all your foil from 
Reynolds or what percentage? 

The Witness: Almost all of it, because, price, quality 
and service being the same, Reynolds Metals got preference 
from my company. 

Hearing Examiner Hier: You say almost all. Do I 
assume from that more than 90 per cent? 

The Witness: I bought a carload from Kaiser. I bought 

a carload from Alcoa. And I wasn’t satisfied. 
318 Hearing Examiner Hier: I still haven’t got an 
answer to what you mean by ‘‘almost all.’’ 

The Witness: Oh, 90 per cent. 

Hearing Examiner Hier: Ninety per cent of it? 

Mr. Spriggs: Now, do I understand that the witness 
understands that you are speaking of only a six-months 
period prior? 

Hearing Examiner Hier: Six months prior to the acquisi- 
tion. Or eight months. Take it from January 1, 1956 
until the time you sold out. Would your purchases from 
Reynolds be 90 per cent of your requirements? 

The Witness: In that period it probably was more. 
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Hearing Examiner Hier: More? 

Now, then, I want to know whether or not you competed 
with Reynolds in the resale of your foil to any outlet 
whatsoever. 

The Witness: No, sir. 

Hearing Examiner Hier: They were selling the same 
type of foil that you were embossing and lacquering and 
so on but you had no competition from them? 

The Witness: No, sir. 

Hearing Examiner Hier: Well, if you had no competi- 
tion, you certainly didn’t have any competition on price, 
so that settles that. 

Now, before you scream for a recess, I’ll give you 
319 one. Ten minutes. 
Mr. Walker: Thank you again. 


(A short recess was taken.) 
By Mr. Walker: 


Q. Evidently the deal with Revere Copper and Brass 
fell through? Is that correct? A. Yes, sir. 

Q. Now, just one other question to supplement those 
asked by the Hearing Examiner. Prior to the merger, 
how much of your sales would you estimate to the florist 
trade was of aluminum foil? A. The only other product 
we had was cellophane, which we printed—the same rollers. 
And you again say florist foil, And what we sold the 
florist trade, I could have sold the same products to a 
hundred different people, but for the lack of time. 

Q. You sold it to the florist trade? A. (Nodding af- 
firmatively.) 

Q. How much of that was aluminum foil? That’s the 
question. Not what you could have sold to the other 
markets, but how much did you sell to them? A. Possibly 
90 per cent. 

Q. What was the cellophane used for for the florist trade? 
A. For the same thing as aluminum foil—to cover a 
plant. 
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320 Q. It was used to cover a pot? A. Yes, sir. 
Q. Is it still used in the florist trade to cover pots? 

A. Yes, sir. 

Q. About ten per cent? A. From ten to 20 per cent. 

Q. Is that what you estimate? A. Yes. 

Q. It isn’t used for wrapping flowers with? Not pots. 

Hearing Examiner Hier: He means cut flowers. 

The Witness: They use clear cellophane for wrapping 
flowers. 


By Mr. Walker: 


Q. They don’t use this colored, printed? A. Well, not 
lace cellophane. 

Q. That’s used for plants? A. For plants; yes, sir. 

Q. Al right. Now, after your conversations with Revere 
Copper and Brass terminated and you decided not to sell to 
them, who did you next have a conversation with concern- 
ing the sale of your plant and business? A. To the sales 
organization of Reynolds Metals in Los Angeles. Just 
a matter of conversation. 

Q. Well, what was that conversation? Who was it with? 

A. With Mr. William T. Ingram who was in Los 
321 Angeles at the time and Mr. Hayden Clement. 

Q. How did you happen to contact them and 
where did you contact them? A. They have Los Angeles 
offices. 

Q. You dropped i nthere? A. Oh, they came to see me 
oceasionally to do business or chat. 

Q. What would they chat with you about on various 
oceasions? A. Well, we liked each other. 

Q. Did they ever talk to you about your business?) They 
were supplying you with foil. Did you ever discuss those 
matters with them? A. Yes. Of course. 

Q. Did you ever discuss with them about the competition 
you were meeting in the market, the troubles that you 
might have selling your product? Did they ever inquire 
of that? A. Yes. 
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Q. That information was conveyed to them? A. When I 
was in town. 

Q. Yes. A. They talked— 

Q. Whenever you chatted and talked? A. Yes. 

Q. Now, they came to your office, you say, on this one 

occasion, and did you bring up that your plant might 
322 be for sale? Or did they? A. I brought it up. 

Q. And what was said between the two of you 
generally? You don’t have to be specific, but just generally. 
A. Well, they didn’t have authority to do anything. They 
would discuss it with their superiors. 

Q. Was anything said about the extent of your business 
and your sales and the future markets for the business 
and everything like that at that time? Did they ask you 
any questions about your business? A. Yes, Reynolds 
seemed to be more interested in my exploring uses for foil 
other than florist foil. 

Q. I’m talking now about Mr. Ingram and Mr. Clement 
at that time. A. Did they discuss what with me? 

Q. Did they discuss the extent of your business, your 
plant, your competition, your total amount of sales, and 
so forth? A. Not in any great detail. 

Hearing Examiner Hier: What sparked the curiosity? 
Did you tell them you had this offer from Revere? 

The Witness: Never divulged it to them until after the 
sale. 

Hearing Examiner Hier: I see. So the curiosity that 

they may have had about acquiring your business 
323 must have come from some other source than you? 
Is that correct? 
The Witness: No, I think I sparked it off myself. 
Hearing Examiner Hier: Did you? All right. 


By Mr. Walker: 


Q. Did you offer them the plant at that time or did you 
just mention it might be for sale or did you give them a 
definite offer that you’d be interested in selling? A. I 
told them I would be interested in selling. 
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Q. And what was their answer? That they would trans- 
fer—I mean that they’d take this information to their 
superiors? A. Yes, sir. 

Q. Did they make any comment whatsoever at that time 
on it? A. No, sir. 

Q. Who is Mr. Ingram who happened to be in Los 
Angeles? A. He is— I think his title is general manager 
of Reynolds Metals Company. 

Q. Had he ever come out there to see you before? A. 
Yes, sir. He used to reside in Los Angeles. He was 
regional manager for the Pacific West Coast for Reynolds 
Metals Company. 

Q. How long had it been since he had been in your offices 
before that? A. He wasn’t in my office when I discussed 
this with him. I think we had a cup or coffee or something. 

Q. Well, wherever. As I understand it, they came 

324 over to your organization—Mr. Ingram and Mr. 

Clement. Is Mr. Clement the local representative of 

Reynolds there? A. He’s their local sales manager in 
charge of packaging. 

Q. And the national sales manager. And they both 
came over to your plant? Is that correct? A. Yes, sir. 
But he was not sales manager— He was not regional 
manager at that particular time. He was then general 
sales manager. 

Q. For Reynolds? A. Yes, sir, but he was not in Los 
Angeles at the time of the sale. He was then in Louisville, 
Kentucky. 

Q. Yes. But the first time that you mentioned that you 
would sell it to them, as I understand it, Mr. Ingram, 
who is the general sales manager with his offices in Louis- 
ville, Kentucky, came over to your plant along with Mr. 
Clement, the local representative of the Reynolds Metals 
Company. Is that correct? A. Yes, sir. 

Q. And I asked you the simple question: How long 
before that had it been since he’d been to your plant? <A. 
I presume on the last visit he made prior to that to Los 
Angeles. 
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Q. Have you got any idea? A. No, I don’t. 

Q. Three years? Two years? One year? A. No, 
325 it was in that same period. I don’t know how often 
he comes out, but whenever the last time was he came 
over to see me. 
Q. And did you talk to him on the time prior to that time 
about the problems that you were meeting competitive- 
wise? A. Yes. : 

Q. And he was familiar with all that, wasn’t he? Both 
price and otherwise? A. I had the impression that he 
superficialy was familiar with it. 

Q. Yes. Well, I mean and that included the fact that 
they were bringing imported foils into this country and 
you were meeting competition from them? Isn’t that right? 
A. This was common knowledge, sir. I had been battling 
this for a long time. 

Q. Yes. And you transferred—I mean you had given 
both Mr. Ingram and Mr. Clement that information? You 
had told them about it? A. Yes, sir. 

Q. All right. When was that meeting approximately— 
the date of it? A. Month before they acquired me. 

Q. Now, that’s the first time you mentioned it, and then 
within a month they had acquired this company? Isn’t 

that right? Approximately? I mean it might be 20 
326 days one way more or less. It wouldn’t be less. But 
approximately. A. Approximately. 

Q. Approximately it took a month to complete this whole 
thing, didn’t it? A. Yes. 

Q. All right. Then when did you next receive word from 
the Reynolds Metals Company? I mean you said, “I’m 
willing to sell.” You told that to Mr. Ingram and Mr. 
Clement. Then what word did you receive from them or 
what word did you give them? When was the next meeting 
or contact or intercourse of any kind? A. I met Mr. Paul 
Murphy in Los Angeles. He was out there for a packaging 
show. And he said he would carry the message to Rich- 
mond and— 
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Q. What message? A. That I was willing to sell my 
business to them. 

Q. Was price mentioned? A. No, sir. 

Q. Was he familiar with your business? Did you ever 
know him before? A. Yes, sir. I had been in Louisville 
on two occasions. 

Q. Met him on two ocasions? On those occasions did 
you talk about your business? A. Yes, sir. This was my 
reason for going to Louisville. 

Q. At that time did you mention to him about 

327 foreign competition, the prices of foreign foils in 

the markets, and all the beautiful colors that they 

had, and embossing that they had, what difficult time you 

were having meeting that competition or selling in a market 
where they have invaded? A. It was discussed; yes, sir. 

Q. That’s right. And then when was the next time you 
heard from Reynolds Metals Company? Or did you con- 
tact them? A. No, sometime after that I received a long 
distance call from Mr. Murphy from Richmond, Virginia, 
and he introduced me to Mr. John Krey on the telephone. 

Q. And Mr. Krey was the vice president in charge of 
subsidiaries of the Reynolds Metals Company? Isn’t that 
right? A. I learned since then that he is. I didn’t know 
at the time. 

Q. Yes. And he was the man you concluded and nego- 
tiated this deal with? Isn’t that right? A. Yes, sir. 

Q. Now, you talked to him on the telephone. How soon 
was that conversation held after you had originally talked 
to Mr. Ingram? A. Quite some time. 

Q. What do you mean? A couple weeks? A. No, sir. 
I hadn’t seen Mr. Ingram for months. I saw— 

Q. I thought you saw Mr. Ingram and then within a 

month— A. No,— 
328 Q. —you sold it. A. —this was Mr. Murphy. 
Q. I think the record will show you met Mr. Ingram 
and Mr. Clement at your office and then within a month 
of that time you concluded the sale of your plant. You 
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first told them about it and then only a month later— 
A. Not a month. 

Q. How long. A. Long time before that. 

Q. How long before? A. Months. 

Q. Months? A. Yes, sir. 

Q. How many months? A. Oh, I don’t remember. 

Q. Approximately. A. Six months. 

Q. Six months? Okay. Then during this six-months 
interval you met Mr. Paul Murphy. And how soon after 
the original conversation with Mr. Ingram did you have 
your conversation with Mr. Murphy? Approximately. 
You don’t have to be— A. A month after I saw Mr. 
Ingram I saw Mr. Murphy. 

Q. All right. Then how soon after that was it that Mr. 

Krey—that Mr. Murphy introduced you to Mr. Krey 
329 on the telephone from Louisville? A. Richmond. 
Q. Richmond. How soon after that? A. One 


week. 
Q. One week? All right. Now, you spent approximately 


four months or three months and three weeks of negotiating 
this deal after you first talked to Mr. Krey? Is that 
correct? A. How long? 

Q. Approximately three and a half to four months? 

Hearing Examiner Hier: Weeks. 

Mr. Walker: Three and a half to four months as I 
understand it. If my arithmetic is correct, he said he 
originally talked to Mr. Ingram six months prior to the 
deal and he talked to Paul Murphy one month after he 
talked to Mr. Ingram. One week later Mr. Murphy intro- 
duced him to Mr. Krey. 

The Witness: I saw Mr. Murphy several months after 
I saw Mr. Ingram, and as far as Mr. Ingram was concerned 
it was my feeling that the thing was forgotten, and I forgot 
it too. But one week after I saw Mr. Murphy I had a long 
distance call from Mr. Murphy from Richmond, and he 
introduced me to Mr. Krey. 
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By Mr. Walker: 


Q. Now, when did you next see Mr. Krey? A. Within 
48 hours after our telephone conversation. 
330 Q. Where was that? A. In Los Angeles. 

Q. Did he fly out to Los Angeles? A. Yes, sir. 

Q. And what did he do at that time—Mr. Krey? A. 
Went out to the Lng Beach plant with me. 

Q. What conversations did you have with him prior to 
that time concerning the sale of this property, the plant? 
I don’t care about any other conversation. A. Driving out 
I think we talked about investments and he told me that 
he had once been in Wall Street. 

Q. I don’t care about that. A. I don’t— 

Q. I mean only that would shed any light on the nego- 
tiations leading up to the sale of your business. I mean 
what generally did you discuss? Didn’t you tell him about 
your business? A. Oh, yes. 

Q. Didn’t you tell him about your competition? A. Not 
too much, no. 

Q. You didn’t? A. No. 

Q. Did he ever inquire at that time as to the prices you 
were getting for it? A. No, sir. 

Q. He never asked you what you were selling in 
331 the market for? A. No, sir. 

Q. Did anybody in Reynolds know that at that 
time? Had you discussed that either with Mr. Murphy 
or Mr. Ingram or Mr. Clement? A. No, sir. 

Q. Nobody ever asked you what you were selling this 
for and what your competitors were selling it for? A. I 
had discussed it with the local office. We discussed it 
many times. We discussed competition. 

Q. And price? A. Price. And other things. But Mr. 
Krey’s objective in coming out there, and he let me know 
in no uncertain terms immediately that he was out there 
to make a deal with me. 

Q. The decision had been made by the company that 
he was going to make a deal with you? Is that correct? 
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Mr. Spriggs: I don’t think that was his testimony. 

Hearing Examiner Hier: He didn’t say that. 

Mr. Walker: What did he say? 

Hearing Examiner Hier: That “he let me know in no 
uncertain terms he was out there to make a deal with me.” 

Mr. Walker. All right. 

Hearing Examiner Hier: That doesn’t necessarily mean 

the Board of Directors had authorized the deal. 


332 By Mr. Walker: 


Q. What did he tell you? A. We drove out to Long 
Beach. He looked the plant over. 

Q. Now, what did he say about making a deal with you? 
What was he authorized to do? Or did he tell you that? 
A. Yes, he did. After looking the plant over, some con- 
versation, he offered me a price for it, and I asked him 
whether he had brought shock-absorbers with him, and he 
asked me what I wanted for it, and then he asked me 
whether I supplied shock-absorbers, and I drove him back 
to the hotel. And we didn’t make a deal. 

The following morning he called me, wanted to discuss 
it further with me. I met with him that afternoon and we 
came to terms. 

Q. The next afternoon? Now, up till that time had he 
discussed with you anything about the business of your 
plant and the prices? A. Just generally. 

Q. Did he discuss prices with you that you were selling 
your products for and what your competitors were selling 
for? A. Not particularly. I got the general impression 
that he was not in the merchandising end of the business. 

Q. Well, I just say: Did you discuss those things at all? 

Mr. Spriggs: If the Examiner please, after all, the com- 

pany has been acquired. The contracts are in evi- 
333 dence. Is it necessary really to go into all of these 

detailed matters which finally culminated in the 
contract which is in evidence? 

Hearing Examiner Hier: To this extent, Mr. Spriggs: 
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One of the motives of buying this gentleman’s business 
was to enter a new field as a new competitor with the 
additional strength. That sheds light on the tendency to 
monopoly section or phrase that’s in that section. At 
least that’s what they hold around here. It’s on the same 
line as previous acquisitions. I think it’s competent to a 
reasonable degree. Of course, what’s reasonable is a ques- 
tion. So far I don’t think it’s unreasonable. 

Go on. He says he didn’t discuss merchandising details 
with him. 

By Mr. Walker: 


Q. Well, did you discuss price is what I’m trying to get 
at. 

Hearing Examiner Hier: That’s one merchandising de- 
tail. Did you? 

The Witness: Not too much. 


By Mr. Walker: 


Q. What do you mean by not too much? Did you discuss 

the price of—what you were getting for your product? 
A. No, sir. 

334 Q. That was never mentioned? A. No, sir. 

Q. During the negotiations and subsequent nego- 
tiations did you ever mention price you were getting for 
your product? <A. I don’t recall this ever becoming an 
important part of our conversation. 

Q. It isn’t a question of whether it’s important. I asked 
did you discuss price with him—the price you were selling 
the product for? A. Are you speaking of the price of 
our foil? 

Q. Yes, sir. 

Mr. Spriggs: Are we talking about Mr. Krey? I don’t 
want to interrupt counsel, but, after all, the witness has 
testified that he did discuss his prices with the local men 
there, and he has said that Mr. Krey seemed not to be a 
merchandising man, and how much more can you elicit 
about that under those circumstances? 
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Mr. Walker: If it please your Honor, I think all these 
answers—I think the record is self-evident—are couched 
in general terms, and I’m trying to specify specifically 
what was discussed and what was not, and J’ll stand on 
the record as to whether or not there have been specific 
answers to the questions I have been trying to—or the 
answers I have been trying to obtain from this witness. 

Hearing Eaxminer Hier: Well, as far as ’'m concerned, 

at my level, you’re wasting your time. I don’t have 
335 a bit of doubt in my mind that Clement—after seeing 

Mr. Murphy on the stand—that Mr. Clement knew 
very good and well about what he was selling and to whom 
he was selling and at what prices already. Knowledge to 
Clement is knowledge to the company. It doesn’t have 
to go through Krey. Clement wouldn’t be in that job out 
there very long, I don’t think, if he didn’t know pretty 
well what this gentleman was doing and where he was 
doing it. 

However, if you wish to nail the carpet down stili 
stronger for somebody else above me, you may have the 
question answered. 

Did you discuss prices that you were geting for your 
products with Mr. Krey during his Los Angeles visit? 
That’s what the gentleman wants to know. 

Mr. Walker: Or subsequent. 

The Witness: No, sir. 

Hearing Examiner Hier: Or subsequent? Now he adds 
that. 

The Witness: With Mr. Krey, no, sir. 


By Mr. Walker: 


Q. Did you discuss them with anybody leading up to the 
termination of this contract and the disposition of your 
plant in the Reynolds Metals Company? 

Hearing Examiner Hier: Well, it seems to me the answer 

to that is self-evident. If he’s been employed to 
336 manage that outfit out there and they bought it— 
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Mr, Walker: I mean prior to the acquisition. I’m 
SOrTy. 

Hearing Examiner Hier: He’s answered that. He said 
not at the time of Krey’s visit nor subsequent up to the 
time of the acquisition. 

Wasn’t that your answer? 

Mr. Walker: That was with Krey. 


By Mr. Walker: 


Q. Did you discuss it with any other officials of the 
Reynolds Metals Company? 

Mr. Spriggs: At what time? I don’t want to pin you 
down, but, nevertheless, he testified he already discussed 
it with the men out there. 

Mr. Walker: There’s no question about that. I mean 
from the time Mr. Krey visited up until they concluded 
or terminated the contract in which he disposed of this 
property and his plant. 

The Witness: The thing only took approximately 36 
hours. 


By Mr. Walker: 


Q. But it hadn’t been approved by the board of directors 
yet, and didn’t Mr. Krey tell you that they would require 
an investigation of your plant ?.A. No. 
337 Q. Certain information? A. No. 

Q. Didn’t you send that to him and submit it to 
him? A. No, sir. Mr. Krey bought the business from me 
and told me that he would wire me, let me know when I 
was to come in to Richmond. I had to go to Oklahoma 
City and Dallas for business, and I received a wire from 
Mr. Krey— 


Hearing Examiner Hier: Go on. I’m listening whether 
he is or not. 

The Witness: I received a wire from Mr. Krey asking 
me to be in Richmond on Monday morning with counsel 
to close the deal. I wired Mr. Krey, “Arriving Monday 
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morning without counsel. Proceeding on my own.” And 
when I came in there, Mr. Margraf asked me whether I 
didn’t think I should have counsel there, and I told him 
that I didn’t think that counsel was necessary when people 
get married. It was only necessary when you get divorced. 

Hearing Examiner Hier: Daniel in the lion’s den? You 
didn’t have that idea? 

The Witness: I never had this feeling, sir, about 
Reynolds Metals Company. 

Hearing Examiner Hier: All right. 


By Mr. Walker: 


Q. Do you remember Mr. Nagle coming to your plant? 
A. Yes, sir. 
338 Q. And when was that? A. After Mr. Krey and 
I had completed our deal in Richmond he called 
Mr. Nagle in Rochester, New York—he was at an IBM 
meeting or convention—and told him that he would like 
him to prepare to go out to Los Angeles as soon as 
possible, and he introduced me to Mr. Nagle on the 
telephone. 

Q. Now, your deal wasn’t firm at that time, was it? 
A. Yes, sir, it was. 

Q. The contract was firm? Was it executed and signed 
and approved? A. I left Richmond, sir, that same Monday 
night and came up to Washington in a company car and 
took the Statesman out of here I think at 1:00 a.m., and 
was in Los Angeles the following morning with a contract 
in my pocket. 

Q. Executed? Approved by the board of directors? A. 
No, sir,— 

Mr. Lennon: Ask the first question first. “Was it ex- 
ecuted” is the first question. 

Mr. Walker: Wait a minute. 

Mr. Lennon: I object, if the court please, on the ground 
he’s asking him two different questeions without giving 
him a chance to answer. 
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Mr. Walker: Just a minute. 
Hearing Examiner Hier: Mr. Lennon, it’s my fault. 
I should have told you gentlemen when you started 
339 that I won’t permit objections except from one 
counsel to a side. Now, whoever is going to cross- 
examine this man—If you’re going to cross-examine him, 
the objection is all right. On the other hand, if Mr. Spriggs 
is going to cross-examine him, Mr. Spriggs will have to 
make the objection. 

Mr. Lennon: I withdraw my objection. 

Hearing Examiner Hier: All right. Do you adopt it 
as your own, Mr. Spriggs? 

Mr. Spriggs: Well, I think he could just separate the 
two if he wishes and it would make it a little clearer. 

Hearing Examiner Hier: All right. The first question 
was whether or not the contract was executed. Now, 
you’re a layman. Do you understand—You didn’t even 
take a lawyer down there with you. So I’m asking you 
do you know what “executed” means in the contract 
sense, to wit, signed by the Reynolds Metals Company by 
a responsible or executive officer and signed by you? Was 
it so executed. 

The Witness: No, I’m not an attorney so— 

Hearing Examiner Hier: I say that’s the reason I’m 
trying to explain this thing to you. 

The Witness: We agreed—It seems to me that we 
signed an agreement in Richmond that if everything I told 
them was true this would be the deal and be closed by 
August 31st. 

Hearing Examiner Hier: All right. 
340 The Witness: On this basis they sent Mr. Nagle 
out to look. 

Hearing Examiner Hier: To see what they were buying? 

The Witness: Yes. 

Hearing Examiner Hier: Obviously it was not approved 
by the board of directors. No such instrument would be 
approved. 
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Contract to purchase, from what he tells me. At least 
that was what it sounds like. 


By Mr. Walker: 


Q. Did you furnish the Federal Trade Commission with 
a copy of your contract that you gave to Reynolds to 
purchase this? 

Mr. Spriggs: I believe that was furnished by Reynolds 
Metals. 

Hearing Examiner Hier: Why are you going into 
whether or not it was a firm contract or an unfirm con- 
tract? What difference does it make? The deal finally 
went through. Do you think there was something in that 
executed agreement that he had— 

Mr. Walker: If they had a firm agreement, your Honor, 
before August 27th, at the time at which Mr. Nagle re- 
turned from a visit to his plant in California, it was one 
thing. If the agreement was not firmed up until that time 
it’s another thing. 

Hearing Examiner Hier: What are those two 

things? 
341 Mr. Walker: Well, it happens to be in the report 
to the Reynolds Metals Company, an auditor’s 
report, a review preliminary to purchase of Arrow Brands, 
Inc., Long Beach, California, and I think it’s traditional 
that counsel has a right to cross-examine certain witnesses 
to determine certain things. I mean— 

Hearing Examiner Hier: I know, but what things? 
That’s what I’m trying to get. What is the point of it? 

Mr. Walker: I want to know when this deal was con- 
cluded. That’s one of the ways I’m testing him. 

Hearing Examiner Hier: That’s in the record. August 
31, 1956, as I recall it. 

Mr. Walker: I understand that. 

Mr. Houghton: August 14, 1956. 

Hearing Examiner Hier: All right. August 14, 1956. 
All right. That’s in the record. Why go into it any longer? 
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Mr. Walker: Well, the only thing is I think I have a 
right— 

Hearing Examiner Hier: You have a right if you make 
it germane, but I’m trying to find out the germaneness. 
I’m trying to find out the point in running this record 
up here on a lot of details that were subsequently merged 
into final acquisition. I don’t see the point in it. 

Up till now, who approached who and what prices 

342 were mentioned, I think that has some relevance. 
But the fact that Reynolds Metals Company and no 

other responsible corporation is going to buy—They can’t 
even arrive at a decent or a detailed purchase figure until 
they know what they’re buying—how much inventory he’s 
got on hand, what his machines are worth, how much 
obsolescence has been charged off, what the leaseholds 
amount to, or if the property is owned what its value is, and 
so on. They don’t do business that way; nobody does. 

You don’t have to prove the obvious to me. The re- 
port is in evidence. It’s 144—or 143 I think. 


By Mr. Walker: 


Q. Mr. Nagle did come to your plant? A. Yes, sir. 

Q. Was that prior to the purchase or after the purchase? 

Hearing Exmainer Hier: The gentleman is a layman. 
He doesn’t know. Was it prior to August 14th? Let’s 
put it that way. 

The Witness: It was during August, sometime during 
August, that he did come. 

Hearing Examiner Hier: Doesn’t that report show 
there? 

Mr. Walker: This is August 27. 

Hearing Examiner Hier: That’s the date of the report 

but doesn’t he say in there when he went out there? 

343 No, this doesn’t show it. 


By Mr. Walker: 


Q. You told Mr. Krey, did you not, that your company 
sold nationally? A. Yes, sir. 
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Q. And that you sold florist foil nationally? A. Yes, sir. 

Q. That you employed only four salesmen, three of them 
on a straight commission basis with no salary and the 
other one obviously must have been on salary? Was that 
you or was that another— A. No, sir, that was another 
man. 

Q. Then you sold in addition? A. Yes, sir. 

Q. And that was five? A. Yes, sir. 

Q. Who did you call on? 

Mr. Spriggs: What was that question? Who did you 

? 


Mr. Walker: Who did you call on? He said he sold. 
I’m asking him who he called on when he attempted to 
sell. I don’t see anything strange about that. 

Mr. Spriggs: Well, I couldn’t hear the word. 

Mr. Walker: I’m sorry. 

The Witness: Called on anyone where I thought 
344 ~+there was a potential order. 


By Mr. Walker: 


Q. Now, who would those people be? A. Wholesale 
florists, department stores, display companies, fruit packers, 
wineries. 

Q. And how many wineries did you call on? A. Three 
in California. 

Q. Did you have many sales to them? A. Unfortunately, 
my time didn’t permit too many, but we did have some. 

Q. Well, do you have many? A. A few. Not too many. 

Q. And when you said you called on department stores, 
did you have many sales to them? A. Yes, we did. 

Q. Now, to what extent approximately? This is prior 
to the acquisition now. A. Many sales, but small ones. 

Q. It was not a substantial portion of your total busi- 
ness, was it not? 

Mr. Spriggs: I don’t think that— 


By Mr. Walker: 


Q. It was not a substantial portion of your business? 
Isn’t that right? A. Yes, sir. 
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345 Q. Now, did you understand me—what I said? 
Hearing Examiner Hier: “Yes, sir, it was not”? 

In other words, it just was not a very significant portion? 
Is that it? 

The Witness: Yes, sir. 

Hearing Examiner Hier: All right. 

Mr. Spriggs: I thought it was just the other way. 
Maybe my hearing is bad. I thought you said it was. 

Mr. Walker: Was not. And that’s why—I’m not sure 
that anybody would understand that question. 


By Mr. Walker: 


Q. Was it a substantial portion of your business? A. 
No, sir. 

Q. Now, you did talk to him about increasing your sales 
force at that time after the acquisition, did you not? You 
told him that if you increased your sales force and got a 
new warehouse on the east coast that you could increase 
your sales to approximately two million dollars? Isn’t 
that what you estimated? A. Yes, sir. But Reynolds 
Metals Company could have done this without me. 

Q. Well, it isn’t a question—Yes, but you did estimate— 
I’m talking about that you estimated to them during this 
contract deal and represented to one of their officials that 

you could increase these sales to two million dollars, 
346 and he so reported—or you don’t know that, but 
you did represent that, didn’t you? A. Yes, sir. 

Q. And that was made in good faith? A. Yes, sir, based 
on our past performance record. 

Q. Now, your sales generally—You told him about your 
total sales at that time, didn’t you? Mr. Nagle? A. Well, 
the books were available to him. 

Q. Didn’t you represent to him how much your com- 
pany— A. He examined my books. 

Q. Did you tell him what your total sales were at any 
time? Or do you remember? 

Mr. Spriggs: If your Honor please,— 
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The Witness: If he examined the books— 

Mr. Spriggs: —wouldn’t the books be self-evident? 

Hearing Examiner Hier: He doesn’t know whether he 
told him or not, but he does know he looked at the books. 
The books have got the total sales, so Nagle got the in- 
formation. It doesn’t make any difference whether he got 
it from him or got it from the books. 


By Mr. Walker: 


Q. They went over and examined your books? Is that 
right? Nagle? A. Yes, sir. 
347 Q. Examined your plant? A. Yes, sir. 
Q. Did he ever look at any of your price lists or ex- 
amine your books or anything? A. Yes, sir. 

Q. At that time do you recall what—You were buying 
your metal from Reynolds, weren’t you? <A. Yes, sir. 

Q. And how much were you paying for the metal 
approximately? You heard the testimony here yesterday. 
A. Whatever the price was. I don’t— 

Hearing Examiner Hier: Were you buying off the 
converter list? 

The Witness: Yes, I was. 

Hearing Examiner Hier: You were paying full price? 

The Witness, Yes, sir. 


By Mr. Walker: 


Q. Weren’t getting any rebates? A. No, sir. 

Q. No advertising allowance? A. No, sir. 

Q. You were just getting the one price that they testified 
to here yesterday? A. Yes, sir. 

Q. Do you remember what that price was? It was 
348 a pretty standard price for a long time. A. I did 
most of the traveling for the company. 

Q. You didn’t do the buying? A. I did do the buying, 
but it was automatic. We used to buy a carload at a time. 
There was one price and— 

Q. Do you remember what that price was? A. Some- 
wheres in the sixties but I don’t remember the exact price. 
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Q. Was it 684% cents? A. I don’t remember the exact 
price. 

Q. 6944 cents, wasn’t it? 

Mr. Spriggs: I think the invoices themselves would be 
the best evidence of it. If he knows he can state. 

Hearing Examiner Hier: They’re out in Los Angeles, 
Mr. Spriggs. They would be the better evidence, of course, 
but how long would it take to get them here? He said he 
was buying off of Reynolds’ list. Reynolds’ list is in this 
record. The fact that he doesn’t remember to me is im- 
material. I don’t— 


By Mr. Walker: 


Q. I mean to refresh your memory— A. There would 
be no point in my telling you because I don’t remember. 
Q. I want to hand you a copy of an invoice and ask you 
to examine that, addressed to Arrow Brands. A. Yes, 
sir. 
349 Q. After looking at those invoices— <A. I looked 


at one. 

Q. All right. Do you want to look at the rest of them? 
Refresh your memory. Did you ever see any of the invoices 
that came to your company? A. Yes, sir. 

Q. All right. Now, refreshing your memory, see if you 
can tell me. 

Hearing Examiner Hier: How much he was paying for 
metal? 

Mr. Walker: Paying a pound for .00065 aluminum foil 
at your plant in Long Beach, California prior to the 
acquisition. 

The Witness: On April 6, 1956 I paid 62 cents a pound 
in quantities and paid a half-cent upcharge on less than 

carload quantities. 
350 Q. That amounts to 62 and one-half cents. 
Hearing Examiner Hier: Sixty-two and one-half 
in car load lots, sixty-three in less than that. 
The Witness: Sixty-two and sixty-two and one-half. 
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Mr. Walker: Sixty-two and sixty-two and one-half? 

Hearing Examiner Hier: Is that the way it is sixty-two 
and one-half? Okay. Do they have on that price list, 
CLL, and less than car load prices? 

Mr. Walker: We would like to insert two or three of 
those in the record. 

Hearing Examiner Hier: Okay. These three exhibits 
are photostats. All of them are invoices for Reynolds 
Metals Company Arrobrands, Incorporated, Long Beach, 
California. They are all of the same date, 4-6-’56, and they 
are all for .0065 gauge aluminum foil. They differ only 
in the invoice number. Number 145 is invoice number 
4-04-108; 146 is 4-04-09; and 147 is 4-04-110. 


(The documents referred to were marked Commission’s 
Exhibits 145, 146, and 147 for identification.) 


Mr. Walker: I will offer them in evidence at this time. 

Mr. Spriggs: No objection. 

Hearing Examiner Hier: No objection, they are admitted 
as 145, 146, and 147. 


351 (The documents referred to, heretofore marked 
for identification Commission’s Exhibits 145, 146, 


and 147, were received in evidence.) 


By Mr. Walker: 


Q. Since the acquisition of your plant by Reynolds 
Metals Company, are you familiar with what they charge 
your plant for aluminum foil? A. We buy at the con- 
verter’s list price. 

Q. Whatever that is? A. Yes, sir. 

Q. And do you know what that is now? A. No. 

Q. You don’t know that offhand? A. No. 

Q. Do you know what any of your operations costs were 
or are offhand? A. Depending on what operation. 

Q. Can you tell me what it costs you to ship a roll of this 
to converter, well, to buy the aluminum, to convert it, and 
ship a roll of this plain aluminum, we will say, to Boston, 
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Massachusetts? Can you estimate what that will cost you, 
roughly, from the raw material, packaging— 

Mr. Spriggs: (Interposing) I think I am going to object 
to specific items of cost because we have furnished the 

financial reports which show in fairly good detail 
352 the operation and results of the operation since the 

date of the acquisition and they should pretty well 
speak for themselves. 

Mr. Walker: I want to say to your Honor one thing 
right now. I will disclose part. We feel the evidence in 
this case will show that since the acquisition of this com- 
pany by Reynolds Metals Company, within one month and 
a half, they reduced the price to where no domestic com- 
petitor can possibly meet it, that they are selling below 
the cost to any normal competitor or reasonably below that 
and we expect to inquire into it. 

Hearing Examiner Hier: Selling what, foil which he 
converts or foil which he has converted? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: Which? 

Mr. Walker: Foil which he himself converts and which 
the others convert. It is below the cost of the raw material, 
the embossing, the enameling, and that ultimately, if these 
prices continue, and they were reduced only after Reynolds 
came into the field, that none of the other competitors in 
this field can survive. 

Hearing Examiner Hier: Now somebody along the line 
here told me that the charge to him, this witness, of plain 
aluminum foil from Reynolds was merely a bookkeeping 
transaction. In other words, it is not really a sale. 

Mr. Walker: That is right. 
353 Hearing Examiner Hier: This is shipping ma- 
terial to their own subsidiary and it doesn’t make 
any difference what figure they put on the books except 
for tax purpose, and I don’t figure out how you can beat 
the Internal Revenue on that. 
Mr. Walker: I don’t think they will try. 
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Hearing Examiner Hier: It is important from that 
purpose, but if you expect to prove, if you have evidence 
to prove that they, as a result of this acquisition, eut prices 
either below cost or below where competitors can survive 
in either market, why of course, I think that is relevant, 
Mr. Spriggs. 

Mr. Spriggs: Well of course, — 

Hearing Examiner Hier: (Interposing) Well, if your 
client or any other client can buy up a new outlet and by 
reason for your resources, technological ability, and what 
have you, run people out of that particular market by 
cutting the price and doing without profit in that particular 
operation for long enough to run them out, why naturally, 
that is one of these statutory proscriptions. I don’t think 
there is any argument about that. I don’t know whether 
he can prove it or not. He says he can. 

Mr. Walker: I say I have evidence. 

Mr. Spriggs: Of course, he is overlooking here who 

cut prices first, what prices were cut, and what the 


354 competition was in the market that had to be met. 

Hearing Examiner Hier: I understand all that. 
He is just putting his big toe forward. Now it is up to 
you to supply the other four, if you have them. I ean only 
go on his claim, so what is the pending question. 


(The reporter read the record as follows: 


“Question: Can you tell us what it costs you to ship a 
roll of this to converter, well, to buy the aluminum, to 
convert it, and ship a roll of this plain aluminum, we will 
say, to Boston, Massachusetts? Can you estimate what 
that will cost you, roughly, for the raw material, 
packaging—”) 

Hearing Examiner Hier: I will overrule the objection. 
You may answer the question, if you can. I don’t think 
I need to tell you, even though you are a layman, any time 
you can’t answer a question, say so, don’t be embarrassed. 
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The Witness: I don’t have the figures available and I 
ean’t answer it. 
Mr. Walker: All right. 


By Mr. Walker: 


Q. Now I am going to hand you for purposes of refresh- 
ing your memory, Commission’s Exhibit 72A and B and 
ask you to read that. 

Hearing Examiner Hier: We will take a short break. 


(A short recess was taken.) 


355 By Mr. Walker: 

Q. You have refreshed your memory by reading Com- 
mission’s Exhibit 72A and B which is entitled “Big Ques- 
tions and Honest Answers on Arrow Brands Reduced 
Prices.” A. Yes, sir. 

Q. Who wrote that? A. I did. 

Hearing Examiner Hier: When? I guess it shows on 
there, but I want to know. 

The Witness: In the Fall of 1957. 


By Mr. Walker: 


Q. Prices were originally reduced around November 1st, 
1957, isn’t that right? A. Yes. 

Q. And then you made them later retroactive to October 
Ist, 1957? A. Yes, sir. 

Q. And you mailed this along with your new price quota- 
tions, did you not? A. That is right. 

Q. That was approximately a year after your operation 
had been acquired by Reynolds Metals Company? A. Yes, 
sir. 

Q. Approximately? A. Yes, sir. 
356 Q. Now, you reduced prices, you say in here, once 
before when you reduced prices from $1.10 to 95, 
and from $1.00 to 85. “This was actually bad business for 
us then, but was accomplished in the interest of the in- 
dustry. Now our prices are going down again. What was 
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95 will be 80, and what was 85 will be 70.” Is that correct? 
A. Yes, sir. 

Q. And that price that you are quoting at 70 cents is 
for plain roll of aluminum? A. Embossed. 

Q. Packaged and delivered anywhere in the United 
States? A. Yes, sir. 

Q. How much does it cost you to deliver that from 
California to Boston, approximately? A. Approximately 
six cents a roll. 

Q. And you do have some costs besides the purchase of 
the raw aluminum. Of course you have considerable selling 
costs. It costs you about five percent to sell it, doesn’t 
it? A. No, sir, it costs us three percent. 

Q. Three percent. All right, and then you have a spool 
in there, don’t you, that you roll the aluminum on? A. 
Yes, sir. 

Q. Then you have the cost of rolling it, cutting it? <A. 

Yes, sir. 
357 Q. And how do you package that? A. Twenty- 
five rolls to the case. 

Q. I mean, do you package each individual roll? A. No, 
there are 25 rolls in a case of colors. 

Q. Now does each roll, is it just a roll or is it packaged? 
Each separate roll? A. Each separate roll is overwrapped 
with cellophane. 

Q. Overwrapped with cellophane. How much does that 
cost you? A. Less than a half penny. 

Q. Now this here you say, “Is this a profitable move for 
Arrow Brands?” You say, “No! We are not doing this 
because we want to; we are not doing this because we can 
afford it. As a matter of fact, cost of raw materials and 
other increases make this a forbidding step.” A. That 
is a correct statement. We buy foil from Reynolds Metals 
Company like any other customer. Not too long ago, I 
heard that when they sell us metal, when Reynolds Metals 
Company sells Arrow Brands metal, that it is a matter 
of bookkeeping. This is not so. I was given an assign- 
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ment to run Arrow Brands as J see it and I would make 
money if Arrow Brands made money. Unless Arrow 
Brand makes money, I cannot make money, and that was 
something I certainly disliked doing but because of the 
competitive situation created by competition I decided that 
I should tell our customers the truth. The industry had 
been in a chaotic condition for sometime. It was getting to 
the point where I had long distance calls from 
358 customers who wanted to know, “What is your 
price before I buy? Competition is doing thus and 
thus.” Some of our largest accounts were complaining 
to us that Austria gave them a roll with a private label, 
already laid down into their place, at a much lower price 
than our price. I sold out to Reynolds Metals Company 
because I thought I would make money which was one of 
the reasons and this was something I disliked very much 
doing. My reputation in the industry has always been of 
being very honest with the trade and getting a profit. But 
we had competition. At this moment we have a competitor 
in America who is under selling us, at these low prices, 
under selling us at five cents a roll. This also is a matter 
of record. 
Q. Who is that competitor? A. Mr. Jacobson. 
Q. Where is he under selling you at five cents? A. In 
Boston, Massachusetts, and Rochester, New York. 
Q. What accounts are those, if you know now? A. Yes, 
I know. Jansky, wholesale florist, Boston. S. S. Pennock 
in Philadelphia, and in the City of New York, he has 
approached several people, and he has told these people 
that his price is five cents a roll under our price. The 
names of these people are Supertex Ribbon Company, 
Empire Ribbon Company, A. & 8. Ribbon Company, and in 
Rochester, it is George B. Hart. We have a representa- 
tive in the City of Boston who has been running into 
359 this competition. Our men are instructed to sell from 
a price list. We had a hard time in even keeping 
our man. The commission today is three percent instead 
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of five percent because of our reduction and because of 
this same reduction, the company is not making money and 
therefore I won’t be able to earn any more money. 

Austria went to our largest account in the City of 
Chicago and the letter is a matter of record, what these 
people wrote me, and what I wrote them. I refused to go 
out or go under our present schedule. 

Q. It says in this letter, “It is important for us to hold 
this market . . . until creative original and special methods 
will bring out newer and better products that will restore 
standards. This is the way we have always led the field.” 

Now you had been the leader in this field prior to the 
acquisition and you were the leader up until this letter, 
isn’t that right? A. I think we are, I hope we are. 

Q. That is what you think, isn’t it, that is your judgment, 
you sell in the market? A. Yes, sir. 

Q. You have your salesmen? A. I think we are the 
greatest outfit in the florist business. I think we create 
something for the florist that no other business creates 

simply because we have a feeling for it. 
360 Q. You sell more than anybody else? A. I don’t 
know what the figures are. 

Hearing Examiner Hier: Mr. Roth, according to the 
way he read, he quoted you as saying, “We cannot afford 
to do this.” Now am I to assume from that that you are 
selling below cost at those prices? 

The Witness: It is close to cost, not below, but close. 

Hearing Examiner Hier: All right. 


By Mr. Walker: 


Q. You say, “This is the way we will continue to compete. 
It is worth it to Arrow Brands to take the licking for the 
time being.” A. Yes, sir, this is true. This was issued 
in November or October. Austria must get their order 
in by the end of the year in order to deliver foil to the 
wholesale florist supply companies in time for them to 
resell to retail florists. This, I felt, I listed this myself, 
in managing Arrow Brands, I took it upon myself with 
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knowledge of the industry that it was a good move so that 
Austria would not book any business in the latter part of 
1957. I did not come down to Austria and price this. I 
came between Austrian prices and the prices of our com- 
petition and felt that perhaps we could get a few pennies 
more. But right at this point we have people who refuse 
to buy from us unless we come down to Austrian prices. 

It is a matter of record that I took this up with the 
361 Department of Commerce some time ago. I com- 

plained to them about it. Hiland Supply Company, 
a competitor of ours, reduced prices from 95 cents to 85 
eents in August of 1957. Lion Ribbon Company went to 
Italy brought in foil and reduced it to 83 cents. 

Q. Are you talking about plain foil? A. I am talking 
about embossed foil. Austria was selling it at 77 cents. 
Our price became 80 cents, and I felt that if for 60 days, 
we would get our customers out of the habit of buying 
from Austria, this would be a healthier condition for all 
of us converters in America, but unfortunately, right at 
that point, the Federal Trade Commission served us and 
I made a decision to let it be as it is. 

Hearing Examiner Hier: Now this matter of Jacobson, 
you said, if I understood you correctly, that Jacobson is 
consistently selling in Boston, Philadelphia, Rochester and 
maybe some other points, five cents a roll less than you? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Now of course we can’t dis- 
cuss foreign competition because we know nothing about 
the cost of production over there, I assume, but Jacobson 
has to buy his aluminum foil from one of the three or four 
or five big producers in this field, the prices on which are 
substantially the same, as I know here. How can he sell 
for five cents less than you, if you are just breaking even 

or just a little over breaking even? 
362 The Witness: Mr. Jacobson notoriously has been 
under our price, constantly. 

Hearing Examiner Hier: Do you have any knowledge 
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or information or anything, can you tell me how he can 
do that? 

The Witness: No, I don’t know how, but he has always 
done it. 

Hearing Examiner Hier: All right, go ahead. If you 
are going to put him on tomorrow, maybe I will find out. 

Mr. Walker: We will put him on. I think he should 
be on. 

Mr. Spriggs: Who. 

Hearing Examiner Hier: Jacobson. 

The Witness: Mr. Jacobson has gone further than 
this. He has approached our representative and told our 
representative that when the governemnt gets through 
with me, he is going to have it a little easier and Mr. Roth 
is going to learn a lesson from the Government. This he 
told to our representation in New York City. Usually I 
pay no attention to these things. As a matter of fact, 
I am very busy in trying to run a business. I am also 
trying to build an organization, and this sort of thing is 
disturbing. I would rather not pay attention to it. While 
I heard Mr. Murphy yesterday say that only 300,000 pounds 
a month is imported and it is not much to Reynolds Metals 
Company, I am not Reynolds Metals Company. I am 

Arrow Brands, I am the president of Arrow Brands, 
363 and it is my obligation to see that this company 

makes money, and 300,000 pounds is a lot of foil 
when it is all directed to the florist industry. 


By Mr. Walker: 


Q. Allofit? A. A good portion of it. 

Q. What portion do you estimate now, we are going to 
have some other people estimate that and we are going 
to get all of that in. You tell us what, in your judgment 
it would be, as president of Arrow Brands, the leader in 
the industry? 

Hearing Examiner Hier: No more additions. Answer 
the question. 
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Mr. Spriggs: I trust that the Examiner will not take 
these statements as evidence of counsel. 

Hearing Examiner Hier: Go on. 

The Witness: What percentage they are getting, I don’t 
know. 


By Mr. Walker: 


Q. How much is directed to the florist trade, you made 
the statement. 

Hearing Examiner Hier: He wants to know what your 
judgment is of the percentage of that 300,000 pounds that 
is going to the florist trade? 

The Witness: The percentage they are getting is not 

as disturbing as when they sell it to one man, and 
364 this man can go out and sell it to a retail florist at 

the price that the other man in the same city had 
to pay us for it. 

Hearing Examiner Hier: That doesn’t answer his 
question. 

Mr. Walker: That is right. 

Hearing Examiner Hier: He is going to be on your 
neck in a minute if you don’t answer. 

The Witness: Percentage-wise, I don’t know. 

Hearing Examiner Hier: That is your answer. 


By Mr. Walker: 


Q. You just don’t know? A. Yes, sir. 

Q. Now you do know though that you said in this letter, 
“That from now on when you buy Arrow Brands, you will 
be getting the finest quality merchandise on the market at 
no greater cost. Our prices are not only competitive, but 
more so. Why? Because when you buy Arrow Brands 
foils, you will also be buying a 1958 advertising campaign 
in your behalf, directed to your customers—the florist.” 
Is that true? A. Yes, sir. 

Q. And you did conduct a 1958 advertising campaign in 
behalf of your customer, the florist? A. We were all set 
to do this. We haven’t really followed through yet, but 
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we feel that if we can get the retail florist to appreciate 
what he is buying, instead of being asked 100 
365 different prices a day, we can do much better. 

Q. How much advertising did you direct to the 
beer distributors and wine distributors and merchant 
distributors and to the general stores of this country? 

Mr. Spriggs: I object. 

Hearing Examiner Heir: Which question do you want 
to ask this witness? 

Mr. Walker: Just leave the question as it is. How much 
advertising? 

Hearing Examiner Hier: He objects to the question 
and I am going to sustain the objection because there is 
four of them in there. Let’s take them up one at a time. 
How much advertising did you direct toward the beer 
distributors? 

The Witness: Advertising takes on many forms. When 
you personally call on someone, that too is advertising. 

Hearing Examiner Hier: All he is trying to find out— 
let’s be plain about it, have you conducted any national 
advertising, either TV, radio, or national circulating maga- 
zine toward the beer distributors alone? 

The Witness: Not beer distributors. 

Hearing Examiner Hier: How about wine makers? 

The Witness: No, sir. 

Hearing Examiner Hier: What about the other two? 

Mr. Walker: Merchandising in stores? 

The Witness: To the display industry we have. 


366 By Mr. Walker: 


Q. All right. How much have you conducted towards 
the display? A. A very minimum amount. 

Q. Doesn’t in anywise near compare with what you 
directed towards the florist, isn’t that correct? A. That 
is right. 

Hearing Examiner Hier: Have you engaged in institu- 
tional nation-wide advertising for the florist trade or has 
it been spotty, local? 
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The Witness: When I so feel that it is necessary I do it. 

Mr. Spriggs: If the Examiner please, I thought we 
put the advertising in. 

Hearing Examiner Hier: Yes, but that doesn’t show 
the extent. I can look at an ad in Texas florists and I don’t 
know how much it costs. In spite of the fact that he went 
in there for weeks and weeks in Farm Journal, I still don’t 
know what it costs. 


By Mr. Walker: 


Q. Now, you further sent free samples to florists of 
Arrow Brands foil, didn’t you? A. That has been a policy 
in the business for many years to send out sample cards. 

Q. Did you ever send them to any class of cus- 
367 tomers? A. Yes, sir. 

What other class of customers did you send free 
samples to? A. Display industry. 

Q. Who were those people, what do you mean by “display 
industry”? A. We have a mailing list. 

Q. How big is that mailing list? A. Several hundred. 

Q. How big is your mailing list that you send out to the 
florists? A. Six hundred. 

Q. And how big is it that you send out to the display 
industry? A. Approximately the same amount. 

Q. About six hundred a piece. So your samples are 
evenly distributed between the display industry and florist 
trade? A. Yes, sir. 

Q. Free advertising. Do you send out any samples other 
than to the florist trade and decorative trade? A. When 
we get a request we submit samples through the mail. 

Hearing Examiner Hier: What is the display industry 
comprised of? I am not too sure I know exactly what you 
mean by that. 

The Witness: There are many small stores who have 

window trimming service. 
368 Hearing Examiner Hier: Yes. 
The Witness: And this is handled usually by 
someone in the display companies. 
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Hearing Examiner Hier: I see what you mean, window 
dressing outfits. 

The Witness: They call it puffing boil but it is the same 
thing as you refer to florist foil, the same identical product. 

Hearing Examiner Hier: Go ahead. 


By Mr. Walker: 


Q. Did you ever embark upon the TV program to pro- 
mote the sale of flowers and plants to the public that you 
mentioned in this letter? Did Reynolds ever mention any 
of that in their national advertising? A. No, but I was 
going to try to sell Reynolds on doing it for me. I know 
they advertise for other customers. 

Q. Did you ever talk to them about it? A. Not for 
sometime; I did talk to them. 

Q. What was the response to that? Maybe, but not 
now? A.I think they were just too busy with other 
customers. 

Q. Well, that would be due for your customers the 
florists, that is what you say here. A. We feel that if we 
get get the public to buy a flower from a florist, a florist 
will buy more foil from the wholesaler. 

Q. And the florist is actually the ultimate cus- 
369 tomer for this product, isn’t he? A. Yes, sir. 

Q. And you know, generally speaking, that the 
florists are contacted in the sale of this product by the 
wholesalers, isn’t that correct? A. They are contacted or 
they go in every morning and buy their flowers—it is 
handier for them to buy foil and supplies from a whole- 
sale florist. 

Q. And that is who they generally buy it from? A. Yes, 
sir. 

Q. And that is who you sell to? A. That is right. 

Q. And there is you, and Mr. Jacobson, he sells to the 
wholesale florist, doesn’t he? A. Yes, sir. 

Q. And then there is this man Highland? A. Yes, sir. 

Q. He is now selling and at the time of the acquisition he 
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was selling to the wholesale florists, and this man Levine 
over in New York, he sells to wholesale florists? A. Levine 
has not been actively engaged in selling to wholesale 
florists for a long time because he also calls on retail florist 
shops. And he is not a converter of foil. 

Q. He is more of a wholesaler himself, isn’t he? A. That 

is right. 
370 Q. Now, we have Highland, does Catty sell to 
wholesale florists? A. Yes, sir. 

Q. And then what about Mr. Raisin? A. Mr. Raisin sold 
a great deal of it when he and I had a contract. 

Q. Is he still selling out in California? A. He had some 
accounts but in spite of the fact that he was always a 
nickel under us, he lost some of his business, not because 
of price, but because of— 

Q. (Interposing) I let you go. I just asked you if he 
was selling. Then if you want to explain that, 1 don’t care. 
You can get it in later. Was he selling in the market? A. 
Yes, sir. 


Q. What is the other man’s name in California? A. 
Sillman. 

Q. And he has a corporation and he is selling to the 
wholesalers? A. Yes, sir. 

Q. Now, is there anybody else selling? 

Mr. Spriggs: Domestic or foreign? 


By Mr. Walker: 


Q. Now there are several foreigners? A. Bruder Teich 
of Vienna, Austria, and a company in Italy. 
Q. Then there is somebody over in Philadelphia I 
371 have heard about, Bruckman or somebody, I will get 
the name. Maybe it is Bruder Teich, are they located 
in Philadelphia? A. No, H. Bayersdorfer, they are im- 
porting it and reselling it. 
Q. Now, then there is another outfit in New York, two 
or three there, that are importing it, isn’t that right? A. 
Lion Ribbon Company. 
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Q. Do your salesmen report back to you who your com- 
petition is in this wholesale business? A. Yes, sir. 

Q. Now you never heard of Reynolds Metals Company 
selling in competition with you, did you? A. Selling to my 
competition? 

Q. Yes, I mean in the total wholesalers, you never heard 
of them selling florist foil to the wholesalers? A. Yes, sir, 
years ago, they did. 

Q. When was that? A. Many, many years ago they sold 
to a company in Philadelphia. 

Q. Was that to wholesale florists? A. Wholesale florists, 
many years ago. 

Q. They started in the business then, didn’t they, at- 
tempted to get into this business, didn’t they? Isn’t that 
right? They started on their own to get into this business 

at one time and sold to a man over in Philadelphia 
372 and then they dropped out for some reason? A. They 

sold large rolls and this man rewound it just as I 
did, when I bought from them. 

Q. Oh, then this wasn’t the sale in the market similar 
to these other people you described, this was in the big 
roll deal, then they weren’t in the business, isn’t that right? 
A. You asked me whether they sold to any other whole- 
sale florist. 

Q. Yes. A. I said one in Philadelphia. 

Q. But it wasn’t the same as you sold, it wasn’t pack- 
aged— A. (Interposing) Large jumbo rolls. 

Q. Was it colored, embossed, or do you know? A. Yes, 
sir. 

Mr. Spriggs: Have we fixed the time on that? 


By Mr. Walker: 


Q. No. When was that? He said many, many years ago. 
A. Prior to World War II. 

Q. That is the only attempt they ever made to sell to 
these wholesalers or to the wholesale florists? 

Mr. Spriggs: I object to the form of the question be- 
cause all he can testify is to what he knows. 
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Hearing Examiner Hier: Naturally, I don’t want him 
to testify to anything he doesn’t know. If you know, give 
us the answer. 
373 The Witness: Well, some of these things I don’t 
know. 
Hearing Examiner Hier: Well, do you know the answer 
to this specific question, that that is the only time that 
Reynolds Metals Company sold or attempted to sell foil 
to a wholesale florist? 
The Witness: I wouldn’t know that. 


By Mr. Walker: 


Q. Only time you ever heard of it that you remember 
now? A. Hearsay, strictly. 

Q. I say that is the only time you ever heard of it? 
A. Yes, sir. 

Q. Now, you never heard of florist or did you ever hear 
of florists using Reynolds products generally or laminated 
foil or foil products generally in their business? They 


don’t use that very much, do they? A. I don’t know of any. 

Q. You never heard of any? A. No, sir. 

Q. You are in contact with the florist supply houses, 
aren’t you? A. Yes, sir. 

Q. You are in competition, you know who is selling and 
you know who is cutting prices and you know what the 

other guys are doing, but you never heard of Reyn- 

374 olds in there, did you? A. No, sir. 

Q. And their products aren’t acquired through the 
channels of commerce by the florists and used in the regular 
course of their business, are they? 

Mr. Spriggs: I object to the form of the question. He 
can state what he knows, but he certainly can’t— 

Mr. Walker: (Interposing) To the best of your 
knowledge. 

Hearing Examiner Hier: Wait a minute. Let me listen 
to the rest of the objection first, will you please. What is 
it, Mr. Spriggs? 
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Mr. Spriggs: I object to the form of the question be- 
cause it should at least clearly indicate that he is asking 
only for his personal knowledge and not conclusion. 

Hearing Examiner Hier: I have instructed the witness 
at least once that I know of, that I don’t want anything 
except through knowledge. If you can’t answer the ques- 
tion honestly, don’t attempt to. Just say you don’t know. 
Now, you and I have both lost the question, so will you 
read it back, Mrs. Milburn? 


(The reporter read the question as requested.) 


Hearing Examiner Hier: “Their products,” meaning 
Reynolds Metals products. 
The Witness: I don’t know. 


375 By Mr. Walker: 


Q. Do you have your salesmen out and they can tell you 
all about what Jacobson is doing, all about what Highland 
is doing, all about what Catty is doing, now can you tell 
me from the same source what Reynolds is doing in that 
market? Now, understand, well— 

Hearing Examiner Hier: (Interposing) Let’s stop. 
Just answer that question. 

Mr. Spriggs: I object to the form of the question be- 
cause it is not sufficiently clear whether counsel is referring 
to their sales of aluminum foils to converters, which finds 
its way in the florist trade or whether he means direct 
sales by Reynolds Metals of so-called foil which find its 
way to the florist trade. 

Hearing Examiner Hier: Obviously he means the latter 
because he has used his comparison of Jacobson and two 
others. The question as I recall it—will you read it back, 
Mrs. Milburn, I don’t trust my memory? 


(The reporter read the question as requested.) 


Mr. Walker: We have been talking about the market 
of the wholesale florist business in the florist trade. 
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The Witness: Salesmen very rarely write in details 
unless something is annoying them, and when a competitor 
is annoying them with price, they pound away at us. 


By Mr. Walker: 


Q. Is that the only thing they talk about, when 
376 they lose an account, they tell that, and you get it, 
isn’t that right? A. Usually. 

Q. And how many times have you ever heard of losing 
accounts to the Reynolds Metals Company from your sales- 
men now, and you ean answer that. A. I don’t know of any. 

Q. Well, if you don’t know of any, there aren’t any, are 
there, isn’t that right? That is right. 

Q. Now let’s take Kaiser Company, tell me the same 
answer to the same question, not the same answer if it is 
not true, but answer the same question. You never heard 
of any, did you? A. Losing an order to Kaiser? 

Q. Yes. <A. No, sir. 

Q. And you never heard of any in this market losing 
it to Aleoa, did you? A. No, sir. 

Q. And you never heard of losing any, maybe, did you 
ever hear of losing any to Johnston Foil Company, St. 
Louis, Missouri? A. Yes, sir. 

Q. You have? A. Yes, sir. 

Q. Are they actively engaged in this market, 
377 nationally, or are they locally? A. They have tried. 

Q. Haven’t been very successful? What is your 
judgment? A. They have tried to sell the wholesale florist 
large jumbo rolls, and when this Austrian thing came up, 
and competition got so fierce, they probably concentrated 
their efforts in other directions. 

Q. Now what about Republic Foils and Metals Company 
of Danburry, Connecticut? A. I have never heard of them. 

Q. What about Stranahan Foil Company of New Jersey? 
A. I know nothing about them. 

Q. What about the R. J. Reynolds Tobacco Company, 
Winston-Salem, ever lose any accounts to them? A. No, 
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and I hope we don’t in the future. I don’t know what their 
plans are yet. 

Q. The only ones you have lost accounts to are those 
people we have gone over previously and described as your 
competitors in this market, isn’t that true? A. Yes, sir. 

Mr. Walker: I wonder if I can— 

Hearing Examiner Hier: We are going to twenty min- 
utes to five, keep going. 


By Mr. Walker: 


Q. Can you tell us the approximate date of this adver- 
tisement? 
Hearing Examiner Hier: What is it? 
378 Mr. Walker: Commission’s Exhibit 61. 
Hearing Examiner Hier: 61 is October 1956. I 
was either told that or it is on the face of the exhibit. 
Mr. Spriggs: It says, must have been prior to October 
21, because it says, “Watch for TV commercial.” 


By Mr. Walker: 


Q. Now this advertisement is a duplicate of a brochure 
which you probably sent to some of your customers, is 
that correct? A. Yes, sir. 

Q. Around October. Now this says— 

Hearing Examiner Hier: (Interposing) Well now, 
“this” doesn’t mean anything. What is the exhibit number? 

Mr. Walker: Pardon me, sir. Exhibit 61 says— 

Hearing Examiner Hier: (Interposing) All right. 

Mr. Walker: “Mr. Florist, we are tossing bouquets your 
way for a coast-to-coast TV audience of over twenty-six 
million viewers.” 

Did you ever toss them? 

The Witness: Sure did. 


By Mr. Walker: 


Q. Did you get it’ on a TV audience of over twenty-six 
million viewers? A. For about a second. 
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Q. And that— 
Mr. Spriggs: (Interposing) I don’t think his 
379 answer is clear. 
The Witness: Yes, sir, we were on for a few 
seconds, 


By Mr. Walker: 


Q. That was on Reynolds Metals Company program, 
“Cireus Boy”? A. Yes, they had us on with many others— 
pop corn and some other things. They gave us a plug, 
like they give everyone else. 

Q. Well, they didn’t give any of your competitors a plug, 
did they? You don’t mean by that “everyone else” they 
plugged some more of Reynolds subsidiaries? A. Well, 
they plugged the customers. 

Q. It was advertising, or were they your particular wrap, 
or your particular product? Was it your product or what 
were they advertising on it? A. They were advertising 
flowers to the public, asking the public to buy plants. 

Q. And then you sent out circulars to the florists and 
wholesalers and told them through Arrow Brands, Reynolds 
Metals Company had done this for them? A. Well, we 
asked them to watch for the plants. 

Hearing Examiner Hier: When was this, was it a twenty 
second commercial or two minute? 

The Witness: No sir, very, very brief, a few seconds. 

Hearing Examiner Hier:. Tell me this, if you can, 

380 did you have the financial resources prior to the 

acquisition to buy such twenty-six million audience 
announcement or not? 

The Witness: As an agent of a major aluminum pro- 
ducer, if Reynolds would not have done it, I would have 
asked one of the other companies to do it on their program. 

Hearing Examiner Hier: The answer then to my ques- 
tion, is no, that you did not yourself, individually, as Arrow 
Brands Incorporated, have the financial resources to ex- 
pand in that manner, is that correct? 
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The Witness: No, sir. 

Mr. Spriggs: Of course there isn’t any evidence here 
as to the cost of such program. 

Hearing Examiner Hier: I know it. 

Mr. Spriggs: So it seems to me your question is some- 
what objectionable in the absence of any testimony as to 
the cost. 

Hearing Examiner Hier: My sole purpose is finding out 
what he was able to do before the acquisition, and what he 
was able to do after the acquisition, regardless of the cost, 
whether it was $10 or ten million dollars. That is the only 
point I was interested in. 

Mr. Spriggs: True. 

Hearing Examiner Hier: To me it doesn’t make any 
difference what the cost is. 

Mr. Spriggs: Costs $500, he certainly would have 
381 been able to have put that on TV— 

Hearing Examiner Hier: (Interposing) I know, 
but I have to leave it up to him. He says he wasn’t able 
to do it. I don’t know whether he was able to spend $500 
then or $5,000, whatever the cost was. You can bring that 
out on cross-examination. 


By Mr. Walker: 


Q. You never did it, did you? I mean, you never spon- 
sored or connected up through any of your producers in 
other national TV programs? A. We did it in another way. 
We used to go to national schools, to conventions. 

Q. That is not the question. I said you didn’t put it on 
national TV? A. No, sir. 

Q. And you didn’t send out circulars in which you said 
that Arrow Brand is getting a national TV program to 
encourage the use of flowers prior to this acquisition, did 
you A. No, sir. 

Q. And after the acquisition, you did do that, and you 
sent a circular among your customers, didn’t you? A. Yes, 
sir. 
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Q. In hoping to build better business relations to sell 
more of Arrow Brands products, that was the purpose of 
it? A. That is the purpose of being in business. 
382 Q. Yes, that is right. And in this circular you 
also announced that, “This is good business for you, 
Mr. Florist, Reynolds Metals Company has acquired you, 
has acquired Arrow Brands.” Isn’t that right? A. Yes, 
sir. 
Mr. Spriggs: After all, if he is just going to read the 
advertising— 
Hearing Examiner Hier: There is no point in that. I 
can read. 
° ° . * s s * * * 
Room 332 
Federal Trade Commission Bldg. 
Washington, D.C. 
June 5, 1958 


* * * 


PROCEEDINGS 


Hearing Examiner Hier: Marked as Commission’s 
Exhibit 148, is a brochure of 11 booklets which represent 
samples of Arrow Brands’ foil for the years 1945 through 
1947. 


(The brochure referred to was marked Commission’s 
Exhibit 148, for identification.) 

Hearing Examiner Hier: Mr. Spriggs, I assume you have 
no objection to this brochure of samples being marked in 


evidence. 
Mr. Spriggs: No objection. 


(The brochure referred to, heretofore marked Commis- 
sion’s Exhibit 148 for identification, was received in 
evidence. ) 


Hearing Examiner Hier: There is a question that oc- 
curred to me at night. Yesterday, you said that you had 
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a very substantial and I assume attractive offer from 
Revere Copper and Brass, which offer, if I understood 
your testimony correctly, was substantially higher than 
that at which you sold out to Reynolds Metals Company. 
Why did you take the lower offer instead of the higher one? 

Mr. Roth: Because I felt that Reynolds Metal Company 
would provide me personally with a greater outlet for what 
I wanted out of life—more than money itself. 

From what I knew of Reynolds Metals Company and 

their background and what they have done in the 
385 foil industry I felt that their talents and the pro- 

gressive thinking of the people I knew in the com- 
pany had more to offer me over a long haul. I felt that 
the other offer—it would mean that I would have to put a 
competitor in the field who knew very little about it. They 
were just entering into it, whereas Reynolds Metals Com- 
pany were in the field. They knew my business. They 
knew my feelings. They knew the products. They had 
made the products themselves and they were very familiar 
with it. In addition, at my point in life, I didn’t care to 
go all over it again. It was a matter of personality or 
feeling or how you feel about people. The Reynolds people 
were more appealing to me—the whole set-up there, the 
whole personality, the whole concept of business. 

Hearing Examiner Hier: The one offer obviously con- 
templated your remaining in charge of Arrow Brands. 

Mr. Roth: They both did. 

Hearing Examiner Hier: I assume from that you pre- 
ferred to sell out, even though at the lower price, to a 
leader in the foil field, rather than someone, as you have 
characterized them, not only not a leader, but one who 
knew much less about foil. 

Mr. Roth: One was seeking information. One had the 
information. 

Hearing Examiner Hier: I see. 

Go ahead with your questions. 
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Horry W. Roth 
386 Whereupon, 
was recalled as a witness on behalf of the Commission, and 
having been previously duly sworn, resumed the stand and 
testified as follows: 


Direct Examination (Continued) 
By Mr. Walker: 


Q. Mr. Roth, I am going to hand you an exhibit, marked 
for purposes of identification Commission’s Exhibit 148, 
and ask you to examine that particular exhibit. 

Hearing Examiner Hier: That has been admitted into 
the record. 


By Mr. Walker: 


Q. I will ask you to describe the first brochure of samples 
contained in this exhibit. Wait—when did you first put out 
this particular brochure—approximately? A. In the Fall 


of 1945. 

Q. 1945. And what weight of aluminum have you used 
in the particular foil that is contained in these samples? 
A. .00065. 

Q. All .00065? A. In this particular pattern. 

Q. And you have had this pattern with you—I mean, do 

you still sell it? A. Yes, sir, we do. 
387 Q. Would you say this was a current sample book 
or brochure of this particular pattern that you sell? 
A. Yes, sir. 

Q. Now, I will ask you to refer to the second brochure, 
and identify it by name. A. Bali Hai. 

Q. And when did you first bring this particular brochure 
out? A. Approximately 3 years ago. 

Q. And I will ask you what weight that particular one 
is. A. .00065. 

Q. Now, I further ask you to describe how you have 
identified the Bali Hai on this particular brochure. As 
what? What are the words appearing below this? 
(Indicating.) A. “Florist foil.” 
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Hearing Examiner Hier: Just a minute. 

Mr. Walker: Yes, sir? 

Hearing Examiner Hier: I have cautioned you before, 
and I am cautioning you again. I can read. I won’t have 
the witness relating to me what is in plain print on the 
exhibit. We waste too much time that way. 

Mr. Walker: If your Honor please, I have a right, I 
think to examine this witness. In order to lead up to 
something else, I want to ask him, I have begun that way. 
I want to ask him why it was on there. I want to develop 

why it was on there. 
388 Hearing Examiner Hier: Put it to him that way: 
Why is that third line on that exhibit? That is all 
right. But don’t have him read in the record what is 
already in there. 


By Mr. Walker: 
Q. Why did you identify the Bali Hai as “florist foil?” 


A. We used this same item in paper backed foil, and when 
we sent a sample card to the florist trade, to make it easier 
for them to buy from us without any problems, we used 
the words “florist foil.” When we send sample cards to a 
department store, we used the words “paper backed foil.” 

Q. Now, is this paper backed foil? A. No. This is the 
florist foil. That is why it is identified as “floral use.” 

Q. What is a paper backed foil? Is that laminated? A. 
Yes, sir. 

Q. And sells for a different price than this particular 
foil that you have contained in this Bali Hai exhibit? A. 
Yes, sir. 

Q. And it is sold separately to the florist trade, whereas 
the other is sold to the department stores, is that correct? 
A. We sell both to both trades whenever we possibly can. 

Q. But it is nevertheless the laminated foil that you sell 
in the Bali Hai design an insignificant amount that you 

sell to the florist trade, isn’t that true? A. Yes, sir. 
389 Q. Now, I will ask you to identify this third 
brochure. A. This is a design which we call Amazon. 


363 


Q. And it is identified as “florist foil” is it not? A. It 
is identified as florist foil. 

Q. And what is the gauge of that particular foil? A. 
Extra heavy, extra wide .001 gauge, colored both sides. 

Q. When did you bring this out? A. When competition 
got extremely keen and we tried to lift the quality of our 
products in the industry, approximately two years ago. 

Q. About the date of this acquisition? Around there? 
A. No sir. 

Q. Or after? A. Prior to the acquisition. 

Q. About how long? A. The early part of 1956. 

Q. Early part. All right. Now, how much of this have 
you sold approximately, of this brochure of extra heavy? 
A. A fair amount of it, but not any great amount. 

Q. What do you mean by a “fair amount?” Can you 
estimate in pounds, what your annual sales of this type of 
florist foil would be? A. No, sir, I can’t. 

Q. Have you any idea at all? A. No, sir, I do 

not. 
390 Q. Could you furnish us with this information? 
A. From my records I can, yes, sir. 

Hearing Examiner Hier: When you get back to Califor- 
nia, you send a letter to Mr. Walker with that information 
in it and it will be put in the record as an exhibit. 

The Witness: Very well. 

Hearing Examiner Hier: Is somebody over here making 
a note of what he is to do? 

Mr. Lennon: I am doing it now, sir. 

Mr. Spriggs: Have you got the exhibit number? 

Mr. Lennon: 148, third brochure. 

Mr. Spriggs: The Amazon, .001. 


By Mr. Walker: 


Q. Would you identify the next brochure you have? A. 


This one is Baroque. 
Q. How is that described? As a florist foil, is it not? 
A. On the sample card it is. Yes, sir. 
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Q. And what weight of aluminum is that? A. .00065. 
Q. Is that a good seller? A. It was until it was copied. 
Q. What is your next? A. Blossomtime. 

Q. It is described as florist foil, is it not? A. Yes, 

sir. 
391 Q. Incidentally, referring back to the previous 
brochure, when did you first bring it out? A. Ap- 
proximately 5 years ago. 

Q. Now, Blossomtime, when did you bring it out? Ap- 
proximately, or do you remember. A. We had this roller 
for many years. We bought it from Kaiser Aluminum, 
and we had some problems with it. We brought it out 
many years ago, and then we resurfaced the steel etchings 
where it didn’t cut into the foil, and we introduced it again 
approximately 3 years ago. 

Q. What do you mean by “etching?” What do you call 
that process? A. The design in the embossing. 

Q. What is the process called, when you do this to 
aluminum foil—imprint on it? A. Emboss. 

Q. That was your embossing machine? A. That was a 
steel roller that cut. 

Q. Is that what you generally consider an embossing 
machine? A. Yes, sir. 

Q. Now, did I ask you the weight of this particular line— 
the Blossomtime? Is it .00065? A. .00065. 

Q. Now, Queens’ Lace is the next brochure, and it is 

described as a florist foil, is it not? A. Yes, sir. 
392 Q. And it is embossed foil? Is it .00065 in weight? 
A. Yes, sir. 

Q. Is it a good seller? A. Fair. 

Hearing Examiner Hier: You forgot to ask him when 
he brought it out. 


By Mr. Walker: 


Q. When did you bring this particular group out? A. 
The first time we brought it out was in 1949, and then 
brought it out again after it was dormant for several years, 
in 1955. 
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Q. Describe your next brochure? A. The next one is 
Rhapsody. 

Q. And it is described thereon as a florist foil? A. Yes, 
sir. 

Q. And it is embossed aluminum? A. It is a printed and 
embossed florist foil of which we sell more in gift wrap, 
because it is a wedding design. 

Q. What do you mean by that? A. It is a lace design 
used for bridal packages and for bridesmaids’ packages. 

Q. What was the weight of that particular— A.In 
florist foil it is .00065. 

Q. And what is it in— A. In gift wrap it is 
393 .00035 laminated to 30 pounds white sulfide paper. 

Q. And the gift wrap is a little different product. 
It isn’t the product exhibited here. 

Mr. Spriggs: I object. That is just a conclusion. 

Hearing Examiner Hier: I know that this is an adverse 
witness. He may cross examine as he has been doing. 
Besides, I think Mr. Roth isn’t going to be sucked into 


saying what isn’t so. He knows his business far better 
than we do? 
Read it back to us, Mrs. Friedman. 


(Whereupon, reporter read pending question.) 
The Witness: Yes sir. 


By Mr. Walker: 


Q. Did you design that? A. No. I bought a very fine 
French lace in a lace shop in Los Angeles, and had an 
artist do it for me in black and white on paper. I had the 
art work sent back to Rochester, New York to Roehlen 
Engraving Company and they put this design on a steel 
printing roller for me. 

Q. When did you first bring this out? A. Approximately 
4 years ago. 

Q. Now, describe the next pattern. A. That is Tapestry, 
florist foil, .00065, brought out in 1951 or °52. 
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394 Q. And that is an embossed, colored design? A. 

The sample card you are looking at is 20 inches wide, 
but the same item is available in 24 inch widths and in a 
selection of 12 colors; whereas the 20 inch width is available 
in 32 colors. And while I am on this subject, I think you 
will notice that all sample cards are the same, with the 
exception of the patterns. All of the rest was done years 
ago as an economy measure in making up our sample line. 
This is the reason you will see the words “florist foil” on 
each one and all this. And this is just slugged in. 

Q. Now, I ask you to describe your next. A. The next 
pattern is Trojan foil. 

Q. And it is florist foil? A. Yes, sir. 

Q. Brought out when? Approximately? A. 1952 or 1953. 

Q. And that is .00065 gauge? A. Yes, sir. 

Q. And your next group? A. Next item is Jubilee florist 
foil, .00065, available also in gift wrap. 

Q. When did you bring it out? A. That is an embossed 
and printed item brought out approximately 4 years ago. 

Q. And what weight is that? A. .00065. 

395 Q. Is your gift wrap laminated? A. Yes, sir. 

Q. What weight of foil is the gift wrap line in this 
particular pattern? A. .00035 foil laminated to 30 pound 
white sulfide paper. 

Q. That is all of them, isn’t it? That is all of your 
brochures—oh, pardon me. Describe your next brochure 
that you have. A. Tu Tone, florist foil, colored and em- 
bossed both sides. 

Q. And that is .000657 A. Yes, sir. 

Mr. Walker: Thank you, sir. 

Hearing Examiner Hier: When was it brought out? 

The Witness: 1952 or 1953. . 


By Mr. Walker: 


Q. The great majority, by far, or the largest portion of 
your sales, are in either colored or embossed foil of .00065 
is that not true? A. Yes, sir. 
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Q. Most of it is colored and designed and embossed— 
most of your sales? A. Yes, sir. 
Q. That is the thing that distinguishes—that is one of 
the major things that distinguishes your products 
396 from the other products sold in this market? 
Mr. Spriggs: What other products is he talking 
about? 
Hearing Examiner Hier: I don’t know. And you said: 
this market. What market are you talking about? 
Mr. Walker: I am talking about the market in which 
they sell florist foil through the wholesaler to the florist. 
Hearing Examiner Hier: That is the florist foil market, 
or the market for foil sold primarily to florists. 
And what other products are you talking about? 
Mr. Walker: The other competitors. 


By Mr. Walker: 
Q. That is one of the factors that distinguishes your 


products from the products of your competitors in the 
florist foil market? A. Yes, sir. 

Q. And each individual competitor tries or attempts to 
get a more attractive or more acceptable design, is that 
not correct? A. I wish this were true, but it isn’t. 

Q. Well, they may have to copy to get a more acceptable 
design, but at least they try. They are constantly changing 
the coloring and the embossing and constantly bringing 
out new patterns and offering a variety of colored and 

embossed florist foil to the trade. A. All of the new 
397 colors in recent years brought out by any of our 
competitors were copies or our colors. 

Q. You were the originators of all the colors, is that 
correct? A. Some of them. Not all of them. 

Q. Some of them. Now, do you sell much just plain 
aluminum foil .00065 to the florist to use as decorate foil 
around the plants that they sell? A. They did buy a cer- 
tain amount of silver. 

Q. Could you estimate how much of that is plain? Would 
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it be 20 percent or 10 percent of the total sales? A. I have 
no idea. 

Q. You have no idea. 

Now, do you have separate brochures for your wrapping 
foil? A. Yes, sir. 

Q..And you mail them to different customers—you mail 
this particular brochure? A. Many times we mail paper 
backed foil to the florist trade too, and many times we mail 
the unmounted foil to the other trades. 

Q. Generally speaking, you mail this to the wholesalers 
who contact the florists, and you mail the other catalogues 
or brochures to the people who contact the department 

stores and gift stores? A. Many times we mail the 
398 colored and embossed brochures to the department 

stores so they know our color lines and the designs 
they can use on the gift wrap paper. 

Q. Have you recently since this acquisition acquired a 
new plant? A. Weare building one. 

Q. Where are you building it? A. Torrence, California. 

Q. How big a plant is that going to be? A. 45,000 feet. 

Q. And have you recently purchased any new machinery 
to go into this plant? A. Yes, sir. 

Q. Will you describe that machinery? 

Mr. Spriggs: If your Honor please, we have some com- 
petitors sitting in this room. I don’t know how far he is 
going to go into this. 

Mr. Walker: The competitors can leave. 

Mr. Walker: They made an announcement of it. 

Hearring Examiner Hier: Is that generally known? 

The Witness: We never announced the equipment. 

Hearing Examiner Hier: Is that generally known? 
to step outside a few minutes until we get through with 
this line of testimony. 


(Discussion off-the-record.) 
399 By Mr. Walker: 


Q. Just describe the equipment. A. We have one new 
flexigraph press—four colored press. 
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Q. What is a flexigraphic four colored press? A. It will 
do four colors, whereas some of your other equipment will 
do one color. There are flexigraphic presses and roto- 
gravure presses. 

Q. How much did this cost, this particular press?. A. 
Between 60 and 70 thousand dollars. 

Q. What other equipment are you putting in there? A. 
A laminator. 

Q. You already have a laminator. What is the difference 
between the laminator you purchased from Kaiser and the 
new one? A. I didn’t purchase a laminator from Kaiser. 

Q. I am sorry. I understood that you did have a 
laminator. Don’t you. A. No sir. We have a coloring 
machine, which we had made several years ago, with a 
laminating head, but we have found it very inconvenient 
to use the laminator because of the amount of coloring 
work we have on the same machine. 

Q. Now, the laminator would not affect in any way the 
sales to the florist trade—to any appreciable extent, because 
you didn’t sell laminated paper to the florist trade. 

Mr. Spriggs: I don’t think you said that. 

Hearing Examiner Hier: You brought it out your- 

400 self in connection with Commission’s Exhibit 148, 
as to one booklet in there—I have forgotten the 
name—and he said it was laminated. Did you tell me that? 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. Is it laminated where you put—is that process where 
you put the design on top of the lace, is that lamination? 
A. That is another operation. Your first operation is 
laminating. 

Q. What is that operation? A. Laminating is glueing 
foil to paper. 

Q. Will you point out in this exhibit examples of lami- 
nated foil? A. You don’t have any of the laminated prod- 
uets in here. 
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Q. And you don’t sell much of the laminated paper to the 
florist trade, isn’t that correct? A. Some. 

Hearing Examiner Hier: Wait a minute. I am confused. 
I understood you to say in connection with Queens Lace 
and some other products that they were laminated. 

The Witness: Rhapsody and Jubilee. 

Hearing Examiner Hier: It was .00035 foil laminated to 
sulfide paper. 

The Witness: Yes, sir, in that book, yes, sir. 

Hearing Examiner Hier: Now you tell me you 
401 have no lamination in that book. 

Mr. Walker: If I can clear it up. He said he had 
a gift paper that was laminated, and the gift paper, not 
all of it, but most of it was laminated. 

Hearing Examiner Hier: Those two particular products 
were gift paper? 

Mr. Walker: These, in this exhibit, were sold to the 
florist trade, and are unlaminated. It has the same design. 
It is in .00065. That is the point. The gift paper is in 
.00035 plus the lamination. 

Hearing Examiner Hier: All right. That is the 
explanation. 

You heard what counsel said. Is that correct? 

The Witness: Yes, sir. 

We used the same book for colors and designs. 


By Mr. Walker: 


Q. Now, how much did your laminator cost? A. Ap- 
proximately $100,000. 
Q. Now, what other equipment are you buying? A. An 
embossing frame. 
Q. And that is to emboss both gift wrap paper and florist 
paper or aluminum foil? A. Yes, sir. 
Q. And any other foil that you might be selling, is that 
right? A. Any other products that I care to emboss. 
402 Q. How much does that particular machine cost? 
A. $11,000. 
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Q. Are you buying any other equipment? A. Yes, some 
small pieces, known as spoolers, doctoring blade and much 
of it I have left up to the plant manager—all the other 
small pieces. 

Q. What are they to be used for? A. Any operation in 
the conduct of our plant. 

Q. Can you estimate the cost of those? A. You have the 
major costs now. 

Q. Sir. A. All of the major ones, you have. 

Q. Can you estimate the remaining cost of the other 
equipment? A. Oh, maybe $10,000. 

Hearing Examiner Hier: Give me the total projected 
cost of this new installation: building, grounds, equipment 
and whatever else; you must have made some allowance 
for it. 

The Witness: Equipment, installation, wiring, so forth, 
I think it was $300,000. I may be wrong there—maybe 
$300,000 or $350,000. We had quite a bit of— 


By Mr. Walker: 


Q. What did your building cost? A. The land cost 
$37,500, and the building approximately $240,000. 
403 Q. The building for approximately $6 a square 
foot, is that correct? A. Approximately, yes. 

Hearing Examiner Hier: Where are you securing your 
financing? 

The Witness: From Reynolds Metals Company. 

Hearing Examiner Hier: Would you, if you had not 
sold to Reynolds Metals Company, been able to make this 
installation out of Arrow Brands Incorporated? Don’t 
answer that question. I see him rising over there. 

What was Arrow Brands Incorporated financial condi- 
tion at the time of the installation? 

Mr. Spriggs: I object on the grounds that it is irrelevant 
and immaterial and not within the issues of the complaint 
and answer. 

Hearing Examiner Hier: Well, I don’t agree with you 
in this respect Mr. Spriggs: if it is Reynolds Metals 
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economic strength which is providing this new productive 
unit, then that seems to me to bear on the acquisition. If, 
on the other hand he was able to or he could have, by fi- 
nancing, bank or otherwise, put in this new competitive 
unit without the acquisition, that goes your way. I don’t 
know what the facts are. 

Mr. Spriggs: Reynolds Metals Company is the 
404 Respondent. Reynolds Metals Company could build 

any one of these plants any day of the week. 

Hearing Examiner Hier: I understand. That is another 
wart on the pickle, so to speak. I am going to overrule 
your objection and ask you to answer it if you can. 

The Witness: Through the assets of Arrow Brands, 
through my own personal assets and through a line of 
credit which I had at the Bank, plus this equipment can be 
bought and leased through financing, I could have done it 
myself. 

Hearing Examiner Hier: Fine. 

Mr. Walker: We are looking for his financial statement, 
your Honor, prior to the acquisition; here it is. 

Hearing Examiner Hier: Now, is that a sealed exhibit? 

Mr. Walker: Not that I know of. It was prior to the 
acquisition. 

Mr. Spriggs: I think all of that material, as I under- 
stand, is part of that which was furnished to the Commis- 
sion during the course of investigation. 

Mr. Walker: That’s right. 

Mr. Spriggs: My recollection is that that financial data 
is in camera. 

Mr. Houghton: 18, 19, 20, 21 and 22 all in camera. 

Mr. Spriggs: If it wasn’t, it should have been in camera. 

Hearing Examiner Hier: It is in camera. Consequently, 

when you question him about it show him the exhibit 
405 and ask him the questions with reference to the 
lines thereon. 

Mr. Kelley, will you fish out of the file 18 A through D 
for me, please? It is dated 1/28/56. 


By Mr. Walker: 


Q. You are familiar with your balance sheet as of 
January 28, 1956, are you not? A. Generally I am familiar 
with it. 

Q. You know the net worth of your company—actually 
what it was worth? A. Approximately. 

Q. Using that balance sheet as an indication, would you 
say that you could take that to a banker and secure a loan 
of approximately half a million? A. Based on my financial 
statement, based on my performance record with the Bank 
of America, based on the fact that we never failed to pay 
a bill promptly or anticipate all the years we were in 
business, it is my opinion that the Bank of America and 
a finance company would have supplied whatever I needed. 

Q. You never attempted to—to secure a loan when you 
were operating Arrow Brands yourself. 

Mr. Spriggs: I object to that as irrelevant and 
immaterial. 

Hearing Examiner Hier: What was the last question 

you asked him? 
406 Mr. Walker: I asked him if he ever attempted to 
do it individually. 

Hearing Examiner Hier: Well, the record shows what 
he attempted to do. He started in business in 45 and he 
has not set up any additional productive units since then. 
I think the question has been answered in the record. 

Mr. Walker: Well, it is a matter of cross-examination. 

Hearing Examiner Hier: Wait a minute. That doesn’t 
mean I sustain your objection, Mr. Spriggs. It is probably 
duplicitious. You may answer the question. The answer 
is obvious to me. The question was whether you attempted 
to do this yourself before. 

The Witness: In a small way. 

Hearing Examiner Hier: You. didn’t go in and build 
another plant and set up another bunch of equipment since 
your career—since the first installation, did you? 

The Witness: No. 
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Mr. Spriggs: I don’t want it to stand in that fashion. 
The record shows that originally he was not doing his 
own converting and did get a plant. 

Hearing Examiner Hier: He said that that was in 1945— 
wasn’t it when you started in business? 

Mr. Spriggs: It was in 53. He was expanded since 

1945. 
407 Hearing Examiner Hier: Expanded his produc- 
tive unit? 

Mr. Spriggs: Certainly. He didn’t have a plant first. 
When he started in 1945 he had these other converters 
when he was doing converters—Raisen and Western Foil 
converters, which is Stillman. 

In 1953 he got his own plant; so he has expanded since 
1945. 

Hearing Examiner Hier: Well, his question is not di- 
rected toward expanding as such, Mr. Spriggs. The ques- 
tion is whether or not he ever went out and bought a piece 
of ground, put up a building, put new equipment in it in 
addition to what he started with, and obviously he has not. 

Mr. Spriggs: He is asking it for more than that. He is 
asking it to make it appear that this man had been static 
and was static and would have been static but for this 
acquisition. That is not the fact. 

Hearing Examiner Hier: It may have given you that 
impression, but it didn’t give me that impression. If you 
want to use racing terms, he parleyed a $50,000 investment 
into a very, very considerable amount of money. You 
don’t do that sitting tight—not in this business. 

The Witness: I parleyed $10,000 in 1945 to a very con- 
siderable amount. 

Hearing Examiner Hier: Well, I was taking it 
408 from the time you started this plant. I think you 

told me the plant cost about $53,000. And certainly 
what you sold out for was many times that amount. 

All right, the roof is back up again. 


By Mr. Walker: 


Q. When did you first buy equipment? What year? A. 
The first piece of equipment I bought was in 1949. 

Q. What equipment was that? A. A rewinder. 

Q. And how much did that cost you? A. Approximately 
$1,000. 

Q. Did you have any other equipment on up until 1954? 
A. In 1953, I bought some equipment from Kaiser 
Aluminum. 

Q. 19— when? A. 1953. 

Q. 1953? A. It may have been earlier. Well, it had 
to be in the Fall of 1953 because of the lease that I signed. 

Q. How much did you pay for that—all that equipment? 
A. There were many pieces that I bought from Kaiser— 
a few thousand dollars. 

Q. What do you mean by “a few thousand dollars?” 
A. I— 

Mr. Spriggs: Isn’t that self-deseriptive—a few thou- 

sand? 


409 Hearing Examiner Hier: If he wants to find out 
the closest to the exact amount, I think he is entitled 
to get that, if he wants it. 
Give us your closest approximation. 
The Witness: Approximately $5,000. 


By Mr. Walker: 


Q. What was it you bought then—what kind of equip- 
ment? A. A coloring machine for $500, on which I spent 
$15,000 to improve. 

Q. When did you spend that? A. Over a period of years. 

Q. You made this original purchase from Kaiser of 
$5,000 in equipment. A. In the vicinity of that amount. 

Q. Did you purchase any other major items of equipment 
after that? Equipment other than improvements? A. In- 
cidentally this was not sold to Arrow Brands. I had 
someone in Los Angeles go up and buy it for me because 
Kaiser was supporting a man who was my competitor and 
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I didn’t want them to know I was buying this equipment. 

Then I bought my own coloring machine for approxi- 
mately $2,000. 

Q. When was that? A. 1954. 

Q. And you had the original machine from Kaiser 

410 for $5,000 into which you put $15,000? A. The 

coloring machine was $500 and then we had some— 

I think it was embossing frame. I don’t remember all the 
equipment we had there. It was their surplus. 

Q. You bought one machine for $28,000 which is a color- 
ing machine, is that right. A. Yes, sir. 

Q. Who did you buy that from? A. Inta-Roto. 

Q. Did you pay cash for that machine or finance it? A. 
Paid cash on it. 

Q. Now, the $5,000 machine that you bought from 
Kaiser— A. It isn’t a $5,000 machine—that was for the 
group of machines bought at 2 or 3 different times. 

Q. Did you have any other major items of equipment? 
A. An embossing frame from Inta-Roto. 

Q. How much was that? A. It seems to me that it was 
approximately $7,000. 

Q. When was that bought? A. 1954. 

Q. Did you buy any other major pieces of equipment? A. 
I bought a Beck Sheeter, but I don’t remember the exact 
year I bought it. The cost of that was $6,000. 

Q. What was the machine used for? A. You can take 

unmounted foil or paper backed foil and sheet it to 
411 the customers’ width or size for some specific 
purpose. 

Q. Did you buy any other equipment? A. I remember 
that the plant manager bought some machine shop equip- 
ment and some other pieces, but I don’t remember the 
exact cost—six of those. 

Q. Was your plant under lease at the time—I mean, did 
you lease the building in which you— A. Yes, sir. 

Q. I will refer you to Commission’s Exhibit 16 B, under 
the line marked “Fixed Assets;” don’t mention the figures 
and under “Machinery and Equipment and Cost”—which 
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is the balance sheet of Arrow Brands for the year 1956. 
Was that actually what the equipment cost you? A. If it 
says so there, we have the invoices to cover it. 

Q. Well, then, there are several items of equipment that 
you had in your plant that you just didn’t testify to. 
Could you now tell for the record, what the other items of 
equipment would be to make up that cost that is repre- 
sented on there? A. Over and above the cost of machinery, 
vou also add the cost of installation. This is quite expen- 
sive. You also add freight to the cost of the equipment. 

Q. When you said the cost of the coloring machine was 
$28,000, that included neither freight or the cost of in- 

stalling and wiring and putting in your equipment. 
412 A. Well, I also forgot the laminating head on the 

coloring machine which was in excess of $5,000, and 
steel rollers which is machinery and equipment. I am 
trying to visualize my plant now. 

Q. In 1956, you didn’t carry those items on your balance 
sheet, did you? A. Which items? 

Q. That we just referred to. A. Well, the laminating 
head was always on the coloring machine from the time 
we bought it. 

Q. Commission’s Exhibit 19 A that is your balance sheet 
for the year 1954. A. It is in there. 

Q. It is listed under “Assets,” the second line, is it not? 
A. Yes, sir. 

Q. And the difference of $20,000, which you listed, was 
accumulated between 1954 and 1956 in equipment? A. Yes, 
sir. 

Q. You don’t need to mention any figures. Just mention 
the difference, if you want to. That is for you peoples’ 
protection. 

Mr. Spriggs: I don’t think it makes any difference. 


By Mr. Walker: 


Q. Your equipment for 1951 is represented on the second 
line of the balance sheet under “Fixed Assets” is 
413 it not? A. Yes, sir. 
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Q. During all this time your main source of revenue— 
was Arrow Brands your main source of personal revenue 
—was Arrow Brands’ plant? A. Well— 

Mr. Spriggs: Is he referring to the corporation or Mr. 
Roth individually? 

Mr. Walker: I am talking about Mr. Roth. 

Mr. Spriggs: Not the corporation. 


By Mr. Walker: 


Q. Was that your main source of revenue? A. I had 
other revenue too. 

Q. Did you pay for all of the expansion of this plant 
from the revenue derived from profits of the Arrow Brands, 
or did you put capital into it not from Arrow Brands? A. 
Arrow Brands paid for most of it. I am not sure. I think 
that I loaned the company some money. 

Q. You lent them some and did they pay you back? A. I 
think so. 

Q. Then the corporation paid after taxes for all of these 
improvements in equipment and so forth, plus your annual 
salary and dividends, is that correct? A. Yes, sir. 

Q. It was a profitable operation between the years 1951 

on up until 1956, was it not? A. Yes, sir. 
414 Q. Now, besides yourself, you had employed in the 
plant a plant manager. A. Yes, sir. 

Q. And when did you originally hire him? A. Approxi- 
mately 8 years ago. 

Q. At the time of this acquisition you were paying him 
a rather substantial salary, were you not? Almost $10,000. 
A. Well, since you know, it was $9,600 and a bonus of 
$2,000 at the end of the year, so it came to $11,600. 

Mr. Spriggs: Those figures are all in there. They speak 
for themselves. 

Hearing Examiner Hier: I don’t know whether they are 
or not. 
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By Mr. Walker: 


Q. And in addition to that you had an assistant manager. 
A. No, sir, we had none. 

Q. What was Mr. H. Moses—what was his job at the 
time of this acquisition? A. He used to make lacquer; 
work on the machines; help in the office; and went to law 
school at night. 

Q. He did receive approximately $6,000 annually from 
your corporation. A. No, he did not. Not at that time. 

Q. At the time of the acquisition, what was his 
415 salary? I hand you this to refresh your memory. 
Hearing Examiner Hier: If it is a figure— 

Mr. Walker: I want to refresh his memory. He can get 
all his figures in his mind. 

The Witness: $6,000. 


(Discussion off-the-record.) 
By Mr. Walker: 


Q. I will let you examine that, and are those approxi- 
mately the correct salaries you were paying on or about 
the time that Reynolds acquired Arrow Brands, Inc. A. 
Yes, sir. 

Mr. Spriggs: You are referring to exhibit what please? 

Mr. Walker: Exhibit CX-15. 

Mr. Houghton: It isn’t in evidence, Mr. Examiner. 

Hearing Examiner Hier: 14 is not in evidence. 15 is in 
evidence. 

Mr. Walker: Is that approximately the salaries you 
were paid? 

The Witness: Yes. 

Hearing Examiner Hier: We will recess. 


(Whereupon, a short recess was taken.) 


416 Hearing Examiner Hier: All right. Let’s proceed. 

Mr. Walker: Your Honor, at this time I would 
like to take out of order Mr. Walter Sabine, of Washington, 
D. C., who is the operator and owner, I understand, of the 
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Florist Supply Company, with this understanding: I would 
like first of all to say that from the witness fees we pay, 
it is kind of difficult to get witnesses here, and I messed 
up in that I anticipated being through with Mr. Roth at 
this time. 

However, I can say that in my judgment I probably have 
another hour or hour and a half, and for that reason I 
would like to put Mr. Sabine on and let him—I don’t 
anticipate—Mr. Kelly is going to examine him. I don’t 
anticipate the examination will extend over a half hour or 
so, and the cross—I don’t know what is going to be de- 
veloped, but I don’t anticipate they will cross-examine 
much over a half hour. 

It is with this understanding—I told counsel for the 
other side I would furnish a list of my witnesses, but I 
didn’t furnish the name of this witness, and if, because of 
that, they can’t adequately cross-examine him, or complete 
their cross-examination, we will bring him back next week 
after they make any checks they want to make. 

We did have an understanding that I would give them 
the names of the witnesses. I knew last week I was going 
to use this man, but I just forgot to tell counsel. 

Hearing Examiner Hier: Would the counsel for 
417 the respondent object to interrupting the testimony 
of Mr. Roth and permitting this witness to take 

the stand? 

Mr. Spriggs: Here is a witness who is in Washington, 
D. C.—I want to accommodate counsel as much as possible, 
but if following the testimony—of course, it will break 
things up, and I don’t see why he couldn’t come back some 
other time just as well as now. 

Hearing Examiner Hier: He has already been dragged 
away from his work; he is under subpena, which I signed 
this morning. Counsel said they would be through with 
your man Roth in a hour or so, but apparently he said 
something counsel doesn’t like, and so it is going on still. 

I don’t see how it would prejudice you particularly 
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if this gentleman were put on the stand for half an hour 
as he— 

Mr. Spriggs: Would it be understood—because I have 
not investigated at that level at all, and have actually 
been doing more work for the Commission in the last 
couple of months than for ourselves—and if I desire, he 
can be recalled for further cross-examination? 

Hearing Examiner Hier: Well, I will cross that bridge 
when I get to it. We will see what the direct examination 
is, and the scope and so on. 

I am going to let him be substituted. 

Mr. Spriggs: Let my objection stand, unless I am 
418 accorded the privilege which I asked for further 
cross-examination. 

Hearing Examiner Hier: I said, I will see what the direct- 
examination is first. 

Call your witness. 

Mr. Kelly: Mr. Sabine. 

Hearing Examiner Hier: Come up, sir. 


Thereupon, 


Walter M. Sabine 


was called as a witness on behalf of the Commission and, 
having been first duly sworn, testified as follows: 

Hearing Examiner Hier: Give your name to the reporter. 

The Witness: Walter Sabine. 

Hearing Examiner Hier: While you are there, you might 
as well tell us with what company you are connected, and 
its address, and in what way you are connected with the 
company. 

The Witness: Florist Supply Company of Washington, 
1223 “I” Street, Northwest; I am the President. 

Hearing Examiner Hier: You are the President. 

The Witness: Yes, sir. 

Hearing Examiner Hier: Very well. 

Go on, Mr. Kelly. 
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419 Direct Examination 
By Mr. Kelly: 


Q. Are you here in response to a subpena, Mr. Sabine? 
A. Yes, sir. 

Q. Would you describe for us the nature of the business 
of Florist Supply Company of Washington? A. We handle 
—we are wholesalers and we sell to retailers and we handle 
plants, cut flowers, and the general line of florist supplies. 

Q. You are a wholesaler of what sort of products gen- 
erally? 

Hearing Examiner Hier: He just got through telling us. 

Mr. Kelly: He just said he is a wholesaler. 

Hearing Examiner Hier: He said he handled cut flowers, 
plants and— 


By Mr. Kelly: 


Q. You wholesale cut flowers? A. Yes, sir. 
Q. And plants? A. And plants. The complete line of 


florist supplies. 

Q. Would you describe what the florist supplies are? A. 
Well, baskets, ribbon, baby novelties, and foil, wire; any- 
thing that a florist would need to make up any arrange- 
ment, or what would go along with the handling of flowers, 

except trucks and things like that, we handle. 
420 Q. Do you sell to the florists yourself? A. I do. 
Q. Do you maintain a staff of salesmen? <A. I do. 

Q. How many salesmen, sir? A. Three. 

Q. Over what territory do you sell? A. Washington and 
suburban areas, and then we ship to the south, North 
Carolina and Virginia. 

Q. Do any of the three salesmen go beyond this metro- 
politan area? A. No, they don’t. 

Q. Do you sell to any class of customers other than 
retail florists? A. Well, some supermarkets, and sometimes 
there is a church or something like that. If they buy a 
large enough quantity, they qualify to buy wholesale. 
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Q. What quantity would be required? A. Something 
like a hundred plants for a holiday, or a thousand carna- 
tions, or any sale that would amount to $50.00 or a hundred 
dollars, or more. 

Q. Are there any other wholesalers of florist supplies 
and flowers in this metropolitan area? A. There are eight 
wholesalers, cut flower wholesalers, and six of those handle 

a small line of supplies, and there are three supply 
421 houses: Pennock; Bee Gee Florist Supply, and 
ourselves. 

Then there are out-of-town supply houses that come in 
and work on the market, too. 

Mr. Spriggs: What was the last word, please? He 
dropped his voice and I couldn’t hear. 

The Witness: There are out-of-town supply houses that 
send salesmen into the Washington area and sell as much 
supplies as they can. 

Hearing Examiner Hier: Keep your voice up, because 
these gentlemen have to hear you also, as well as Mr. Kelly. 


By Mr. Kelly: 


Q. What other florist wholesalers send their salesmen 
in, can you recall? A. United Decorative in Baltimore, 
and then there’s Joseph Nittenger, in Philadelphia, and 
there’s several ribbon houses in New York that send sales- 
men in, and they sell ribbon as well as foil, and a small 
line of florist supplies. Lion Ribbon was recently in town 
from New York. 

Q. Do all six local wholesalers who carry supplies sell 
foil? A. They do. 

Q. And do all of those outside wholesalers who send 
salesmen in sell foil? A. Yes, sir. Another one I was 

trying to think of is Rice-Bayersdorfer in Philadel- 
422 phia. They also sell quite a few here in town. 
Q. How do you keep in touch with the sales prob- 
lems that arise in marketing florist supplies and selling 
foil? A. Telephone. 
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Q. Telephone directly to the retailer? A. That’s right. 

Q. How about those retailers that your salesmen call on? 
How do you keep in touch with their problems? A. You see, 
in the morning we call the whole run of retailers in the 
Washington and suburban area, and see if we can sell 
them—sell them as much as we can, and then when we finish 
selling, around 10:00 or 10:30, one of the salesmen will go 
out and call on the retailers. 

Q. Every morning you call on the retailers? A. It runs 
about three times a week, and he can cover five or six. 
See, we are open in the morning at 6:00 and close at 3:00. 
So he’ll work until 3:00 o’clock and call on what he can, 
and create good will, and see what he can run into that 
they are out of, and try to get an order for whatever he 
can in supplies, or cut flowers, or plants. 

Q. You call every retailer, or just— A. Well, there 
are some retailers that do most of their business with 
some other wholesaler, and if we figure there is not much 

chance of selling them, why we don’t call on them. 
423 Q. You maintain a list of your own then, people 

to call? A. We have got a list of all of them, but 
when we make those calls, the ones that are unfavorable, 
we don’t always call them. 

Q. Do you call them every morning? Is that right? A. 
That’s right. 

Q. Do you know what uses the florist retailers make of 
the aluminum florist foil you sell them? A. They use it 
mostly for decorating potted plants, and then a few other 
uses they have—if they would have a center piece, it would 
be made out of papier-mache, where they would take the 
foil and wrap it around the centerpiece and dress it up 
some, and then in the last couple of years, the foil people 
have put out a liner foil that they use for a lining open 
work, like baskets that don’t have a liner, or like a silver 
bowl that is all—has open work and wouldn’t hold water. 
They can take that liner foil and cut out a piece and make 
a liner for it. 
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Q. Is liner foil the same as the other foils? A. In cost? 

Q. Incost. A. Yes, sir. 

Q. How about in strength? A. It’s much thicker 

foil. 
424 Q. Liner foil is much thicker? A. That’s right. 
Now liner foil is plain, and the regular, plain, 
lighter foil is ten cents a roll cheaper. Plain foil; I guess, 
its less than that. Plain foil is 75 cents and liner foil 
is 90 cents. 

Q. Do florists always use decorative foil to cover their 
pots and flowers, as you described? A. Well, I guess they 
used it after it had ben brought out and developed, but 
I think what brought foil into being was, the florists used 
to use crepe paper and then they used these grass mats 
that were imported, and then the war came along with 
Japan, and the grass mats weren’t available to the market, 
and about that same time the foil was developed, and the 
foil seems to do a much nicer job, and it’s easier to handle, 
and it comes in all different colors and designs, and the 
florists seem to like it much better, because after the war 
the grass mats came back on the market, and there is not 
much sale for them. 

Q. Are they still used, the grass mats? A. Very slightly. 
Crepe paper, they don’t hardly use it at all. 

Q. You say crepe paper isn’t used either? A. Hardly 
at all. 

Q. Is there any other product that is used to wrap potted 

plants in and cut flowers? A. Well, there is one 
425 product we handle, which is bamboo mats, which 

are already cut and has elastic in it that you can 
slide a plant down in it, and that’s about the only one out- 
side of crepe paper, and the mat and the foil. 

Then sometimes they set a pot in a papier-mache jar- 
diniere. 

Q. How long have the bamboo mats been in use? A. I 
beg your pardon? 

Q. How long has that bamboo mat arrangement been 
used? A. It has been on the market for a couple years. 
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Q. In what proportion to other products would you say 
that decorative foil is used for those purposes described? 
A. In this area, I would say that 98 percent of the potted 
plant decorations are foil. 

Q. Where do you buy your aluminum foil? A. This past 
year we bought from three manufacturers; Jacobson, 
Highland Florist Supply, and Arrow Brands. 

Q. How do they call on you? A. Arrow Brands had a 
salesman call on us, and Mr. Jacobson called on us, and 
Highland, the Sales Manager called on us—I forget what 
his name is. 

Q. Did the salesmen of any other companies call on you 
to sell you florist foil? A. Well, Rice-Bayersdorfer, the 
salesman for them called on us, but the other companies, 

price-wise, couldn’t compete with the three companies 
426 I mentioned, and then the quality of their foil wasn’t 

as good as Arrow Brands’ and Highland Florist 
Supply. 

Q. Did salesmen from Alcoa call on you to sell you florist 
foil? A. Not that I know of. Nobody identified themselves 
as a salesman from Alcoa. 

Q. Did salesmen from any other producers of aluminum 
or of rollers of foil call on you? A. No; I don’t think 
there is any of those producers who send salesmen out. 

Mr. Spriggs: I object to that portion of the answer and 
simply ask that it be stricken. He can state, of course, 
that nobody else called upon him, but what he thinks as to 
whether anybody else is in the field, that is not within his 
knowledge. 

Hearing Examiner Hier: Read the answer back, Mr. 
Riddleman. 


(Answer read.) — 


Hearing Examiner Hier: Read the answer again. 


(Answer read.) 


Mr. Spriggs: The point is, it wasn’t responsive to the 
question, as you will see if you have the question read. 
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Hearing Examiner Hier: That portion of the answer 
which reads, “I don’t think there is any of those producers 
who send salesmen out,” is stricken. 
427 Go ahead, Mr. Kelly. 


By Mr. Kelly: 


Q. Do any of those roll salesmen call on you, sir? <A. 
Beg pardon? _— 

Q. Those foil roll salesmen, do they call on you? A. As 
I said before, nobody ever came in and represented them- 
selves as being from Alcoa or any other aluminum manu- 
facturing company. 

Q. Now, when these salesmen who call on you to sell you 
florist foil come in, how do they describe the foil that they 
are going to sell you as florist foil? A. They have a 
sample line of all of the different patterns and so forth 
that they have to offer. 

Q. They have a sample book? A. Yes, sir. 

Q. Do you know what gauge that foil would be? A. No, 
I don’t. 

Q. They just show you the samples? A. You can tell by 
feeling it whether it’s as heavy as the foil usually runs 
that you have been using. Then there is some patterns 
that run a heavier gauge than other ones, and they run 
more money than the regular—just the ordinary line of 
foil. 

Hearing Examiner Hier: Do you buy on price or pattern? 

The Witness: Price and pattern, and then there 

428 is some of the deluxe patterns that run—they are 

prettier; there’s some that are lined on both sides, 

two-toned, and whatever sells best—the general line is the 

one that sells best. And then the better ones, you buy a 
few of them to have a few better ones to offer. 

Hearing Examiner Hier: These three suppliers of yours 
in the last year that you mentioned, are their prices 
substantially the same as quoted to you, or not? 

The Witness: Well, the first one that sold us foil for 
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80 cents was Jacobson, and then Arrow Brands and High- 
land came and offered us foil at 80 cents. 

Hearing Examiner Hier: The same price? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Go on, Mr. Kelly. 


By Mr. Kelly: 


Q. What was the date of that purchase at 80 cents from 
Jacobson, do you recall? A. It was about last September, 
in the latter part of September. 

Q. And how soon after that did Highland and Arrow 
Brands quote the same price to you? A. Ten days or two 
weeks. 

Hearing Examiner Hier: How thin is this market with 
you? In other words, does five cents a roll make a differ- 

ence with you whether you buy one foil or the other? 
429 The Witness: Yes, sir. 
Hearing Examiner Hier: That would switch you 
business? 

The Witness: It has got to, because the competition is 
so keen on me selling it to the retailers. 

Hearing Examiner Hier: Go on, Mr. Kelly. 


By Mr. Kelly: 


Q. Could you describe for us what characteristics it has 
that makes it desirable for wrapping potted plants in it? 
A. You mean why the florists prefer that to some others, 
the crepe paper or the mats? 

Q. Yes, sir. A. Well, it can do the job much quicker, 
with the foil, and if the plants run different sized pots, 
they can regulate what size piece they want by just taking 
the roll and tearing off the size they want to fit that plant. 

With the crepe paper you would have to take it and cut 
it with scissors. With the mat you would have to cut the 
mat, and then sometimes the mat wouldn’t be big enough 
to fit the pot that the plant is in. 

And then the different colors and designs that you can 
get the foil in adapt themselves much better to the differ- 
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ent varieties of plants that you have to decorate, and it 
makes a much prettier job when you finish. 
Hearing Examiner Hier: Does the moisture 
430 transmission rate have anything to do with the choice 
of foil over other materials? 
The Witness: Slightly. 
Hearing Examiner Hier: Go on, Mr. Kelly. 


By Mr. Kelly: 


Q. Do you know what laminated foil is, Mr. Sabine? 
A. My understanding of laminated foil—when they have 
two colors of foil, well, they take and put two different 
sheets together to get the color on both sides. 

Hearing Examiner Hier: You used the expression, “My 
understanding.” It gives me the impression that you have 
never bought or used it. 

The Witness: Laminated foil? 

Hearing Examiner Hier: Yes. Have you? 

The Witness: I think we have used it because, like I 
say, to get the two-toned—the foil generally runs silver 
on the inside and then the coloring on the outside. They 
can do that to one single piece of foil, but then to get 
another color on the inside—like we have a foil that is 
gold on the inside—the salesmen have told me they took 
and put two pieces of foil together and get this gold on the 
inside. 

Hearing Examiner Hier: Well, have you used any, 
bought any, or sold any laminated foil in the sense that it 
is foil glued to white sulfide paper? 

Mr. Spriggs: Does he know what white sulfide 

paper is? 
431 Hearing Examiner Hier: I don’t know. 


By Mr. Kelly: 


Q. I will show you Respondent’s Exhibit 2 for identifica- 
tion and show you some colored foil, .00035 gauge, lami- 
nated to white paper, and ask you if you ever bought a 
foil similar to that— A. No, sir. 
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Q. (continuing )—for resale to the florist trade? 
Hearing Examiner Hier: Is the answer No? 
The Witness: No. 


By Mr. Kelly: 


Q. If laminated foil were to be either colored or plain 
foil glued to paper, or glued to cardboard, to the best of 
your knowledge have you ever bought that for resale to 
the florist trade? A. The only foil we ever bought is pure 
aluminum foil; no paper or anything attached to it. 

Q. Do you buy any cellophane from these salesmen who 
call on you to sell you florist foil? A. I bought cellophane 
from that company you have right there (indicating), 
Highland. 

Q. I will show you Commission Exhibit 108, which is a 
sample book from Highland Supply Corporation, Highland, 
Tllinois, and entitled, “Pure Aluminum Florist Foil, Flower 

Pots Wrapped in Cellophane,” and ask you if you 
432 have purchased any of the cellophane contained in 

this sample book? A. The only cellophane I bought 
was plain cellophane. 

Q. Plain. This has a colored cellophane entitled, “Mois- 
ture-Proof Cellophane.” A. I bought the clear. 

Q. Is your answer Not A. That’s it. I bought just 
clear cellophane. 

Q. You did’nt buy colored cellophane? A. No, sir. 

Hearing Examiner Hier: Do you wrap pots in cello- 
phane? 

The Witness: No, sir. 

Hearing Examiner Hier: What do you wrap cut flowers 
in? 

The Witness: Once in a while they wrap cut flowers in 
it, but we use cellophane to wrap baby novelties and things 
that have ribbon on and you don’t want dust to get all 
over them; and then they use cellophane to wrap fruit 
baskets. 

Hearing Examiner Hier: Tf I understand it correctly, 
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foil and cellophane are not used for the same purpose in 
your business? 
The Witness: No, sir. 
Mr. Kelly: Excuse me one moment, please. 
That is all I have, your Honor. 
Hearing Examiner Hier: Mr. Spriggs. 
433 Cross-Examination 


By Mr. Spriggs: 


Q. Mr. Sabine, how long have you been in the wholesale 
florist supply business? A. For myself, I have been in 
since 1947. 

Q. Were you always at 1223 “I” Street, Northwest? 
A. No. We moved there this past September. Prior to 
that I was at 911-12th Street, Northwest. 

Q. Before you were in business for yourself, with whom 
were you employed? A. Paul’s Wholesale Florist. 

Q. Paul who? A. Paul’s Wholesale Florist. 

Q. How do you spell that last name? A. Wholesale 
Florist. 

Q. Oh, Paul’s Wholesale Florist? A. That’s right. 

Q. Where is that located? A. 1414 “I” Street, North- 
west. 

Q. How long were you with Paul’s? A. A few months 
over ten years. 

Q. And before that were you in the same business? A. 
I was in the retail florist business. I worked for Z. D. 

Blackstone. 
434 Q. Here in Washington, D.C.? A. Yes, sir. 

Q. Now, is your business exclusively confined to 
the wholesale florist supply trade? A. Wholesale supplies 
and cut flowers and plants. 

Q. But its confined solely to the florist trade? You don’t 
do any other kind of business except to the florist trade? 
A. That’s right. 

Hearing Examiner Hier. Except I think he did say he 
sells some stuff to supermarkets. 
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Mr. Kelly: Also flowers. 

The Witness: Well, they have gotten into the business 
now so that you would qualify them, I think, as the same 
thing. 

By Mr. Spriggs: 


Q. What do you sell to supermarkets, for example? A. 
Potted plants and cut flowers. 

Q. And do any other kinds of stores besides, supermar- 
kets and supply, florist supply houses, buy from you? A. 
Well, these are some of the independent stores—DGS will 
come by and we sell them, too. 

Q. What do they buy from you? A. The same thing; 
potted plants and cut flowers. 

Q. Do you have those potted plants and cut flowers 
wrapped either with foil when you sell them to the— A. 

No, sir. 
435 Q. (Continuing)—to those stores? A. They are 
the bare pot. 

Q. Isee. 

Now, who are your competitors here in the Washington 
area? That is, who are the other wholesale supply houses 
selling to the florist trade here in this area? A. The com- 
plete line would be Pennock Company— 

Q. Where is it located? A. They are in the 1200 block 
of “H” Street, Northwest. 

Mr. Spriggs: Mr. Examiner, does the reporter have the 
spelling of all these names? I can’t get them all. 

Hearing Examiner Hier: I don’t know; I told him to 
get them. 

The Reporter: I have the spelling, sir. 

The Witness: P-e-n-n-o-c-k. 

A. (Continuing) Bee Gee Florist Supply. 


By Mr. Spriggs: 


Q. Where is it located? Just the street. A. They are on 
13th Street between “M” and “N”; they are in the alley. 
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Q. Are those two, to your knowledge, solely in the whole- 
sale florist supply business? A. Bee Gee is the only one 
solely florist. 

Q. What does the other—A. Pennock handles cut flowers 

and plants, the same as J do. 
436 Q. Continue now. Who are the others? A. Then 
there is A. B. Price. He handles a line of supplies 
and greens. 

Q. Where is he? Just the street. A. He is down— He 
was on Virginia Avenue, Southwest, but they have shifted 
them around on account of this relocation, and he is build- 
ing a new place down there, and I don’t know just what the 
address is. 

Q. Who are the others? A. Then Paul’s Wholesale, 
where I used to work. He handles baskets and foil, and 
like I said, they handle a small line of supplies; things that 
they can put on the shelf and they turn over fast. 

Q. Is Paul’s on 13th Street? A. He is 1414 “I” Street. 
And then District Wholesale. He handles about the same 
line that Paul’s would handle, and he’s in the 1300 block 
of “sy, 

Q. Does District handle anything else besides florist sup- 
plies? A. All of those houses handle cut flowers and plants, 
the same as I do. 

Q. Now then, you also have some competitors from out- 
side of this Washington area, have you not? A. Yes, sir. 

Q. That is, persons who sell to the retail florists 
437 and compete with you in your sales? A. That’s 
right. 

Q. Now, who are they? A. Well, one of the main com- 
petitors is this United Decorative Company in Baltimore. 
And then Rice— 

Q. If you don’t mind my interrupting you, is it solely in 
the florist supply business, or does it handle other lines, 
too? A. Well, the only—they did at one time handle cut 
flowers on a small scale, and I still believe they make cor- 
sages and sell to the supermarkets on a— 
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Q. Do you know the street in Baltimore? A. No, I don’t. 

Q. All right, continue then, please. A. And this is about 
the extent of his operation in the flower line. 

Q. Yes. 

Now I believe there is one in Philadelphia? A. Then 
there is Rice-Bayersdorfer in Philadelphia. They send the 
salesman down once a month, and he calls on the whole- 
sale supply houses as well as the retailers. 

Q. Are the Baltimore and Philadelphia competitors 
rather sizeable, or substantial, as far as you know? A. 
Yes. They get a good percentage of the business here in 
town. 


Q. Now, do you have any competitors of yours 

438 coming from south of the Potomac? A. There is 

very few, if any, maybe one or two. There’s no 

supply houses of any size that come up here and compete 
against us. Quite a few come from New York. 

Q. Coming down purely to that phrase of your business 


that deals with the sale of aluminum foil to the florists, have 
you any idea of the percentage of that business that you 
yourself enjoy? 

Do you understand what I mean? A. You mean what 
percent of the business in this area do we get of the 
foil? 

Q. Yes; as a fair guess. A. I would say it would be be- 
tween five to ten percent. 

Q. You have a highly competitive condition, as far as 
you are concerned, in the sale of foil to the florists here in 
the Washington area? A. Yes, sir. 

Q. You have got a lot of competition? A. Yes, sir. 

Q. You say you have three salesmen? A. Yes, sir. 

Q. What are their names? A. Roland Tabb, and Calvin 
Grundman, and John Brook. 

Q. Are they out calling on the florist trade, selling 

439 aluminum foil as well as other things? <A. Like I 

said, they work in the store in the morning, and then 

one of us goes out in the afternoon, and usually it’s about 
three times a week that one of us gets out. 
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Q. When you buy your products—and I am confining it 
not simply to your foil which you buy for resale to the 
florists—do you buy throughout the season, or do you 
stock up seasonally? A. Usually we buy from September 
until April, and then over through the summer there isn’t 
a lot of demand for foil, and then we usually carry-over 
the foil we haven’t sold and restock in the fall. 

One thing I would like to go back on. I mentioned that 
we had this salesman, Calvin Grundman. Just recently he 
left and went to work for a retailer down in North Caro- 
lina, and I am in the process of hiring another one to take 
his place. 

Q. When you say that you sell or you stock up and sell 
largely from September to March, is that the same with 
the florists? Do they sell more, the florists themselves, in 
that period than they do in the rest of the year? 

What is the big season for the selling of flowers? A. 
Well, the foil is used almost exclusively on the pot plants, 
and if pot plants are not available, and then the business 
is not available, well then, there isn’t much demand for 
foil. And you take from now until fall, well the only plants 

available for foil, the use of foil, or to sell, are Mum 
440 plants and that is the main plant to use the foil on. 

‘And then the business, there isn’t a demand for 
potted plants through the summer months that you have 
through fall and winter and spring. 

Q. What I was wondering is, whether it is the availability 
of the potted plants, or the demand for the potted plants, 
which varies with the season? A. It’s the demand mostly, 
and then in the hot summer months the assortment of 
plants is not available. 

Q. Yes. 

Now comes down to the persons, or organizations, or busi- 
nesses from which you buy your supplies of aluminum foil 
which you resell to florists. 

In 1958 I understand you bought from Arrow Brands, 
Highland, and Jacobson, is that right? A. Yes, sir. 
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Q. In 1954 from whom did you buy, as best you can 
recall? A. We bought from Jacobson and Highland. 

In 1956 from whom did you buy, as best you can recall? 
A. Jacobson and Highland, and I think we bought some 
from Rice-Bayersdorfer in 1956. 

Q. Of course you are interested in getting the best bar- 
gain, and doing the best you can when you buy your sup- 
plies? A. I have to. The reason I say I have to, is be- 
cause if I don’t, I will be behind with the competitors, and 

I will be left out in the cold. 
441 Q. You find that the florists themselves are look- 
ing for as good bargains as they can get from the 
supply houses; that is true, isn’t it? A. That’s right. I 
am a good friend of the retailers, but if I don’t have the 
price, well, friendship ceases. 

Q. Yes. 

Now, who all did you have calling on you in 1958 to try 
to sell you foil for the florist trade, besides the salesmen 
for Arrow Brands, and Jacobson, and Highland? A. Well, 
there is any number of salesmen came in with foil, but— 

Q. I don’t mean their names. I want to know the houses 
which they represent. A. I didn’t pay any attention to the 
names of the houses, because they would mention foil—we 
had these three houses we did business with, and we didn’t 
handle enough foil that we could spread it out any more 
than three houses, and we were well taken care of with 
these three houses. They had a good line, and complete 
line, so I wasn’t interested in any other foil. 

Q. Well, did you have any salesmen from Lion Ribbon 
Company callon you? A. Yes, sir. 

Q. Do you remember what his name was? A. 

Silverman. 
442 Q. Silverman? A. That’s right. 

Q. Do you know what kind of foil he had, whether 
it was imported or domestic foil? A. I think he mentioned 
that he did have some Italian foil that was available, and, 
as I remember, it was lighter gauge foil than the foil we 
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had been getting from these three companies that I men- 
tioned. And the retailers—some of this foil was sold here 
in town, and they were critical of the foil I was handling, 
that it was strong, that this other foil they had gotten—and 
I understood it was imported foil—wasn’t strong, and it 
would tear when they would go to wrap the plants with it. 

Q. Now, I am asking you to examine CX-114, 115, and 
116, and take a look at the foils there and see whether you 
can recognize any of the foils in any one of those three 
exhibits as being samples of foils which were shown to 
you by a representative of the Lion Ribbon Company? 

Mr. Kelly: I object, your Honor. He mentioned that 
he didn’t pay any attention to these salesmen. I don’t 
see how— 

Hearing Examiner Hier: The salesman was in there and 
attempted to sell him. I don’t think the objection is 
well taken, and it is overruled. 

Answer the question. 
443 A. The Lion Ribbon Company salesman is a per- 

sistent little fellow, and I didn’t look in his catalog 
and see what he had to offer in foil, because I will tell you 
why. He sells to wholesalers and retailers, so my policy 
is, if he is going to compete against me, why should I help 
him for his business trip to be successful to sell to the 
same fellows that I am selling to, so I told him he should 
either sell to wholesalers or retailers. 

Now the people I buy from sell to wholesalers exclu- 
sively, so those are the ones I want to give my business 
to, and I felt I would be cutting my own throat to buy 
from this fellow and then have him go out and compete 
against me with my customers. 

Q. You weren’t too much concerned about his foil? A. 
Like I say, he was in the store just recently, and I told 
him I didn’t need anything. 

Hearing Examiner Hier: How much foil do you buy, 
approximately? 

The Witness: Last year we bought—this past season we 
bought approximately 2,000 or 2,500 rolls. 
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Hearing Examiner Hier: Rolls. Now wait a minute. 
How does that translate into money? 

The Witness: Well, it averaged, I would say, around 
85 cents or 90 cents a roll. 


444 ByMr. Spriggs: 


Q. These were all 20 by 50 foot rolls? A. Most of them 
were. That liner foil doesn’t come that long. 

Q. You didn’t buy any Lion, though? A. Liner foil. 

Q. Oh, liner foil. 

By the way, do you know what percentage your foil 
sales bear to your total business? A. No. 

Q. Could you guess? Is it significant ? Is it ten percent? 
A. No, it wouldn’t be that much. 

Q. Less than ten percent? A. That’s right. 

Q. Do you know whether a representative of the H. D. 
Catty Corporation called on you to sell foil? A. Yes. He 
was in the store. I remember the name of the company 
that you mentioned. 

Q. Did you ever buy any from Catty? A. No, sir. 

Q. Never in your life? A. No, sir. 

Q. Now, when you were working for another florist, 
wholesale florist supply house, do you know whether he 

bought any from Catty? I am just wondering if 
445 you have ever seen any of Catty’s foils? A. I don’t 
think that he did. 

Q. The Consolidated Bag and Foil Company, up in 
Massachusetts and Connecticut, have you had any repre- 
sentative of that company call on you? A. I don’t remem- 
ber one by that name. 

Q. How about M. H. Levine? A. He has been in the 
store. 

Q. Has he been in the store in 1958? A.I don’t re- 
member. 

Q. How about 57? A. I couldn’t remember. 

Q. Have you ever bought any from M. H. Levine? A. 
Not that I know of. 
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Q. Do you know whether he handles domestic or foreign 
foils, or both? A. No, I don’t. Like when these fellows 
come in the store, and if I am not interested in their line 
that they are handling—so many of them come in have 
that they are handling—so many of the come in and have 
dealing with, doing business with, that has that line, and 
so forth, and you kind of give them the cold shoulder and 
get rid of them as soon as you can. 

Q. They all have about the same lines, generally speak- 

ing, don’t they? A. That’s right. I would spend 
446 the whole day talking with these different salesmen 

if I visited with them like the ones I do buy from, 
and go over the line, and stock up with merchandise. 

In buying the supplies, I have tried to handle the line 
of the fellow who has the best line, and competitive prices, 
and so forth, and that the retailers like. 

Q. Do you remember whether a salesman from the 
Devris Company in New York has ever called on you— 
D-e-v-r-i-s—with Austrian foil? A. No, sir. If he was 
there, he got a quick brush-off. 

Q. Will you look at CX-113 and 118 and see whether 
you have seen samples of those foils before, shown to you 
by any salesman that has been in your place of business 
in the last three years, or four? A. (Examining exhibits) 
As I remember, the salesman for Rice-Mayersdorfer had 
some of these foils in his catalog that he offered. 

Q. By the way, do you happen to sell any foil products to 
McGinniss—that is, Flowers, Incorporated? A. A few. 
He is very price conscious, and he’s a tough nut to sell 
supplies to. 

Q. Do you recall whether a John T. Raisin Company 
salesman has ever visited your— A. No, sir. 

Q. Western Foil Converters? A. I know Western 
447 Converters haven’t called on me. 

Q. Isn’t lace cellophane used to wrap around 
pots? A. It may be used slightly, but there is no quantity 
of it used in this market that would make it worth-while 
to handle it. 
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Now maybe one of these out-of-town salesmen would be 
able to work in a roll or two with the retailers, but the reg- 
ular foil is what is used mostly here. 

Mr. Spriggs: I think that is all, if the Examiner please. 

Mr. Kelly: Just a couple of questions, your Honor. 


Redirect-Examination 
By Mr. Kelly: 


Q. What percentage of the retailers do you call every 
morning, Mr. Sabine? A. Fifty percent. Now the reason 
I say fifty percent—if you sell a fellow a good order this 
morning and so forth, he will say, now don’t call me to- 
morrow, because usually there is no wholesaler that has 
a hundred percent of any retailer’s business, and he tries 
to split it up. 

Most retailers have about three wholesalers they do busi- 
ness with, and you leave him go until the day after that 
and call him, or maybe he would call back or something. 

Q. Now, of the total business, you said about five or ten 

percent of those people you didn’t sell to. Do you 
448 recall losing any sales because you didn’t offer for 

sale cellophane, lace cellophane? A. I don’t think I 
ever lost a sale on lace cellophane, because I never had it. 
One reason I don’t stock it, or carry or buy it, I never had 
any sufficient calls to stock it. 

Q. You would stock any produce there was a demand for? 
A. Anything I can sell and make a dollar, or make a profit 
on, I stock it. 

Q. One other thing. You mentioned the length of the 
rolls you sell. Does the width make any difference? A. It 
all comes in a standard width. 

Q. What is that? A. Twenty inches. 

Mr. Kelly: Thank you. That is all. 


Reecross-Examination 
By Mr. Spriggs: 


Q. Do I understand that you do not carry in inventory 
any lace cellophane whatever? A. We have the lace cello- 
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phane bags. That is the only thing we carry in lace 
cellophane. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: You are excused. 


(Witness excused.) 
Hearing Examiner Hier: We will adjourn until 2:00 
o’clock. 


449 (Thereupon, at 12:28 o’clock p.m., the hearing was 
recessed, to reconvene at 2:00 o’clock p.m., this day.) 
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450 AFTERNOON SESSION 
(1:58 p.m.) 
Hearing Examiner Hier: Come up, Mr. Roth. 
Go ahead, counsel. 


Whereupon, 
Harry W. Roth 


was recalled and, having been previously duly sworn, was 
examined and testified further as follows: 


Direct Examination (Resumed) 
By Mr. Walker: 


Q. To refresh your memory again, Mr. Roth, you gave to 
Mr. Nagle the information contained in the report that he 
made to the Reynolds Metals Company preliminary to the 
purchase of Arrow Brands; is that correct? A. Yes, sir. 

Q. Now, this morning you had read the salaries as listed 


on there and you said that was correct. A. Yes, sir. 

Q. Now, the report further says in addition to the salary 
employees, there were nine hourly employees and extra 
hourly employees were added from time to time as the sea- 
sonal production required same. Is that correct ? A. Yes, 
sir. 

Q. You normally employed nine hourly employees? A. 
Yes. Yes, sir. 
Q. And is the information contained in the report 
451 correct as to your salary? You don’t have to read 
it, just— A. Yes, sir. 

Q. The report further contains information as to your 
company’s annual sales. 

Did you give him the information on the annual sales of 
your company? A. They examined the books. 

Q. That information was at his disposal? A. Yes, sir. 

Q. It reads: “Annual sales have ranged from—” 

Mr. Spriggs: Just a moment. You have this man back 
here, a potential witness. 

Hearing Examiner Hier: If you are going into figures, 
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I guess you had better have your next witness leave the 
room. 

Mr. Walker: All right. 

What do we do in a situation where we disclose these 
competitors’ figures, just have the lawyers in here? 

Hearing Examiner Hier: I can’t pass judgment on that 
until we get there. It depends on what you are disclosing, 
how it is disclosed. 

Mr. Walker: We are going to disclose everyone’s annual 
sales. 

Hearing Examiner Hier: If the witness doesn’t object, 
there is no objection for the disclosure. 

Mr. Walker: All right. 


452 By Mr. Walker: 


Q. The company’s annual sales ranged from 231,000 to a 
high of 566,000 in 1953. Sales for the year 1955 were ap- 
proximately 497,000. A. Yes, sir. 

Q. Is that not correct? <A. Yes, sir. 

Q. Now how much of your sales in 1955, 497,000, consisted 
of “attractively designed, colored and embossed aluminum 
foil...” 

Mr. Spriggs: Your Honor, I object. 

Hearing Examiner Hier: Wait just a second. 


(Diseussion off the record.) 


Hearing Examiner Hier: Now, Mr. Spriggs, yes? You 
object to what? 

Mr. Spriggs: Well, the “attractively designed.” 

Hearing Examiner Hier: Is that the language used in 
that report? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: Objection is overruled. 


By Mr. Walker: 


Q. “. .. in different types of packages used in the floral 
trade for wrapping and packaging cut and potted flowers 
and plants.” 
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How much of your total sales in 1953 consisted of 
453 that type of merchandise? A. Approximately 85 
per cent. 

Q. What did the other 15 per cent consist of A. Lami- 
nated foils, cellophane, and so forth. 

Q. Now, did it average all through approximately 85 per 
eent? A. That would be a tough figure for me to give you. 
As a small business man I only have the total figures. I 
never had the time nor the organization for breaking down. 

Q. You had some idea, didn’t you? <A. 75, 80, 85—I 
really don’t know. I couldn’t answer that. 

Q. Could you get those figures for the Commission? 

Mr. Spriggs: What period are you talking about? You 
just say “average.” 

Mr. Walker: We will say for 1955 and then for 1956. 

The Witness: It would take me months and months to 
do it. 


By Mr. Walker: 


Q. What is your best estimate during 1956? A. Approx- 
imately 80-85 per cent. 

Q. Now I noticed when you talked to a gentleman from 
Reynolds Metals Company, Mr. Nagle, that he reports 
back that the sales consist only—he didn’t say “only,” 
but the sales consisted of, and he mentions just “attrac- 

tively designed, colored and embossed aluminum foil 
454 in different types of packages used in the floral trade 

for wrapping and packaging cut and potted flowers 
and plants.” 

To refresh your memory, I will let you look at that 
report. 

(Document handed to witness) 

Mr. Spriggs: I think it should be understood this is 
not this witness’ report. 

Hearing Examiner Hier: I understand that, Mr. Spriggs. 
The report does not bind Mr. Roth prior to the acquisition. 
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It certainly binds Reynolds Metals Company since it was 
their accountant who made it and the choice of language 
was his; and it binds Mr. Roth since the acquisition 
because he is an officer of—well, I won’t say Reynolds 
Metals, but he is president of one of the subsidiaries and 
is necessarily bound. 

Mr. Spriggs: The descriptive terms is just literature as 
far as I can see. 

Hearing Examiner Hier: Well, that is a briefing point. 
Objection is overruled. 


By Mr. Walker: 


Q. Now can you estimate your sales? 
You sold the plant in 19562 A. Yes, sir. 
Q. And what was the date of that acquisition? A. 
August 31st. 
Q. August 3lst? And what were your sales, if 
455 you can estimate them, up to and during August of 


1956? What did they amount to approximately? 
A. For the first eight months of 1956? 

Q. Up until the time of the acquisition. A. I don’t have 
the exact figures. It is a matter of record. Mr. Nagle 
came out—they were Ernst and Ernst—they did every- 
thing on their own. I had very little contact with them. 
They examined the books, examined the records, and this 
‘was it. 

Q. And they made a report to Reynolds Metals Company 
of your first eight months’ operation in 1956, is that 
correct? A. I assume this is the reason they came out. 

Q. Now I want to ask you a question here. Did you 
ever make a report to Reynolds as to who your chief 
competitors were? 

In a letter, I will tell you, to the Federal Trade Commis- 
sion, which is in evidence as Exhibit 2, it mentions that 
Arrow Brands reports what its chief competitors are. 

Did you ever make that report to the Reynolds Company? 
A. I may have in my reporting, I probably would mention 
things; but I have no definite recollection of any specific— 
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Q. Now, also they say in this letter to the Federal Trade 
Commission that your total sales for 1955 were $415,000; 
and of that amount, “approximately $400,000 represents 
sales of florist decorative foil—samples are enclosed— 
suitable for decorating flower pots and similar florists’ 
items. The remaining $15,000 represented sales of mounted 

foil used largely by florists for package wrapping.” 
456 The above figures are the best estimates available 

without a complete review of each invoice of Arrow 
Brands for the year in question.” 

Was that your estimate at that time? And I will hand 
you this letter so you can get the figures to refresh your 
memory. 

Hearing Examiner Hier: Let’s not have that now. 

Mr. Walker: Sir? 

Hearing Examiner Hier: Where did you get those fig- 
ures, from, Mr. Spriggs, or whoever it was who sent the 
letter in? 

Mr. Spriggs: Mr. Margraf got that up. 

Isn’t that the letter? Isn’t that Margraf’s? 

Mr. Walker: Yes. 

Hearing Examiner Hier: Where else could he have 
gotten them from except for this witness? 

Mr. Spriggs: Frankly I don’t know the source of in- 
formation but I suppose he got them ultimately from Mr. 
Roth. 

Hearing Examiner Hier: That’s what I would surmise. 

Mr. Walker: That is what I am asking him. 

Hearing Examiner Hier: Well, it is pretty hard for this 
gentleman to remember what he did six months, eight 
months or ten months ago. I am trying to establish the 
validity of the figures in this exhibit from the people who 
sent the exhibit in. 

How about it, Mr. Lennon? Do you have any 

recollection? 
457 Mr. Lennon: I think I would prefer that you ask 
M. Galea, my colleague here, who might be more 
familiar with it. 
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Hearing Examiner Hier: I will ask you. 

Mr. Lennon: I will say this, this is supposed to be—I 
believe it is—a complete reply to the questions that FTC 
propounded to us, and we gathered the information from 
all sources that we could, your Honor. But I would have 
deferred to Mr. Galea. I think he could tell you better than 
Ican. 

Mr. Galea: My recollection is that at the time that 
letter was written, several of us contacted Mr. Roth and 
people on his staff, some of our treasurer’s people talked 
to his bookkeeper in long distance telephone conversations ; 
we talked with him and with combined thinking of everyone 
involved, ultimately came up with this. 

Hearing Examiner Hier: All right, the figures in that 
are taken as valid regardless of the witness’ recollection. 

Mr. Walker: Is there any way we can get the account 
made up to 1956, October? 

We have one here that is for the whole year, to December. 

Mr. Spriggs: That is accumulative. You have every 

month, you have the eight-month period, and you 
458 have the accumulative. You have all the 1956 here 
actually. 

Mr. Walker: Where is that, in the sealed exhibits? 

Hearing Examiner Hier: Those are all sealed exhibits. 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: All made by the same firm of 
accountants as I remember. 

Mr. Walker: Do you have a copy of those exhibits here? 

Mr. Spriggs: I think so except that one missing sheet. 

Hearing Examiner Hier: The sealed exhibits are on 
this table if you want them. 

Mr. Walker: I don’t want to break the seal. 

Hearing Examiner Hier: They are not sealed in that 
sense; they are merely in an envelope. 

They won’t be sealed in that sense until they are re- 
ceived downstairs in the Docket Section. 

How do you spell your name? 


Mr. Galea: G-a-l-e-a. 
By Mr. Walker: 


Q. Now your sales in 1956 exceeds your sales for 1955, 
did they not? And I will hand you this exhibit. 
You don’t want me to mention these figures at all? A. 
The 1956 figures are greater than 1955. In reviewing 
all of our past history, you will find it is historic 
459 that we made progress each year. 
Q. Now, did you sell in about the same proportion? 
I mean as was estimated on there? A. Frankly I think I 
had a very tough time in estimating those figures, but 
those that have figures, they are right. 
Q. And your sales in 1957 increased, didn’t they? A. 
Yes, sir; yes, sir. 
May I see the figures? 
Q. Yes, if I can find them. 
I just thought you knew. 
Hearing Examiner Hier: Is there any year in which you 
lost sales over the previous year? 
The Witness: In the year when John T. Raison Corpor- 
ation stopped delivering for me I did. 
Hearing Examiner Hier: That was before you went into 
the converting end of the business, then? 
The Witness: Yes, sir. 
Hearing Examiner Hier: That is John T. Raisin— 
R-a-i-s-i-n. 


By Mr. Walker: 


Q. Now I hand you this to refresh your memory, which 
is a sealed exhibit—don’t mention the figure—and ask you 
to identify that. “Operating statement” condensed, Arrow 
Brands, Incorporated, for December of 1957, “sales” under 

“customers”; I ask you to refresh your memory 
460 and see if that is an increase over the year before 
in sales? 
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(Document handed to witness) 


A. Yes, sir. 

Q. I don’t think we have anything for 1958 here. From 
your memory, have your sales been increasing in the year 
1958? A. Yes, sir. 

Hearing Examiner Hier: Have these increases since the 
fall of 1956 been at the reduced prices that you put into 
effect then? 

Mr. Spriggs: Well, when you say he “put into effect,” 
of course everybody reduced prices. 

Hearing Examiner Hier: That may be, but I mean I 
don’t know at what rate, whether he kept those reduced 
prices in effect since then or not.’ 

I will just put the question that way: Were the reduc- 
tions that you put into effect effective October 1, 19562 

The Witness: 1957, sir. 

Hearing Examiner Hier: 1956, yes. Do you remember 
testifying to that yesterday afternoon? 


Mr. Spriggs: The prices were in 1957, the changes. 
Hearing Examiner Hier: They were 1957? 
The Witness: 1957. 
Hearing Examiner Hier: All right, take it that way, 
Were these prices still in effect? 
The Witness: Yes, sir. 
461 Hearing Examiner Hier: All right. 


By Mr. Walker: 


Q. Notwithstanding the reduction in price, you still have 
increased the dollar volume over the previous year since 
you put the price reduction in effect, have you not? A. We 
have been meeting prices more than we did. This is what 
did it, I was trying to maintain my position in the market 
with Austria and with some of the other competition, and I 
had a pretty tough time with our salesmen all getting infor- 
mation about competition reducing prices and spotting 
prices. I had to hold onto my own organization, too. And 
I simply told them to meet the price. Last fall I gave 
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a great deal of thought to this and what I thought was 
a good business move, I reduced prices at a time when 
I felt that American wholesale florists would be buying 
their needs for the spring of 1958. Unless they buy their 
purchases for Easter of 1958 by December of 1957, they 
cannot buy. I was going to change my prices immediately 
after the first of the year. 

I admit that I was competing with Austria and I had 
to do everything within my power to complete with them. 
I thought that this was a good business move. I competed 
with Austria and when I was all set to raise my prices, 
the FTC had sent us a notice and I decided that it was 
best to leave it status quo. 

Hearing Examiner Hier: Well, you testified yesterday 

that those prices at the time you made the reduction 
462 were at or very slightly above your cost. Is that 
statement true now since that time? 

The Witness: Very slight, yes, sir. 


By Mr. Walker: 


Q. You have greatly increased your poundage volume of 
florist foil, haven’t you, because you have reduced your 
prices and your dollar sales continue to climb? A. Not 
because only we reduced the prices, but you heard a man 
on the witness stand this morning tell you that it is so 
competitive. 

Q. I mean the question is you have increased your pound- 
age of sales, or the total volume poundagewise, to the 
florist trade; haven’t you? A. I understand that many 
of the people who were not aware of what was going 
on very much appreciated our presenting the story to them 
truthfully and they gave us business. 

Q. Well, the question is did you increase poundagewise? 
A. Yes, I did. 

Q. And that has been a rather steady increase and 
it is reflected in the fact that not only did you reduce 
your prices, but your total volume dollarwise also in- 
creased? A. Yes, sir. 
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Q. That’s right. Now you have testified that you sell 

just about at cost. Is that correct? A. No, I testified 
that I sell slightly above cost. 

463 Q. Slightly above cost. Now, when you sell alumi- 
num foil in the florist trade we will say at or around 

the time you reduced these prices, you purchased—or your 

subsidiary purchased—aluminum foil of gauge .00065 from 

the parent, the Reynolds Metals Company? Is that right? 

A. Lam not Reynolds. I have no subsidiary. 

Q. I say you, the subsidiary, purchased from the parent, 
Reynolds Metals Company, aluminum foil .00065 gauge; 
is that correct? A. Yes, sir. 

Q. Then you took this aluminum foil and it was shipped 
from Reynolds Metals plant to your plant in California, is 
that correct? I mean you shipped from the Reynolds 
Metals plant, one of them, to California? A. Yes. 

Q. And there you would take this aluminum foil, you 
would rewind that aluminum foil, would you not? That is 
one of the things? You cut it, colored it and embossed it, 
and then you would take that material and repackage it 
and sell it, and ship it anywhere in the United States 
at the prices you had then in effect; and you absorbed 
the freight, didn’t you? A. The Customs deducted it from 
the bill instead of our paying it out. 

Q. Well, I mean actually you absorbed it under 
464 these quoted prices? A. Yes, sir. 

Q. Now I will hand you this paper and ask you if 
that is an exact duplicate of your prices quoted on or about 
November 1st, 19572 (Document handed to witness) A. 
Yes, sir. 

Hearing Examiner Heir: What exhibit is it? 

Mr. Walker: I don’t think that is an exhibit yet. I don’t 
know whether you have that price list in there. 

Mr. Spriggs: I think it is in. 

Mr. Walker: You do? 

Mr. Kelley: No. 

Mr. Walker: Not that one. 


412 


By Mr. Walker. 


Q. Those are the prices you have remaining in effect to- 
day? A. Yes, sir. 

Q. Mr. Walker: There may be a duplication but I doubt 
it, your Honor. We couldn’t find it. 

Q. Those may be a duplication but I doubt it, your 
Honor. We couldn’t find it. 

Hearing Examiner Hier: Mrs. Chiang, Exhibit 149 for 
identification is Arrow Brands, Incorporated, Price List 
effective November 1, 1957. 


(The document referred to was marked Commission’s 
Exhibit 149 for identification.) 


Hearing Examiner Hier: Is there any objection? 
Mr. Spriggs: I have no objection unless it has al- 
465 ready been in before. If it has, it doesn’t make any 
difference. 
Hearing Examiner Hier: I don’t know whether it is or 
not. We will put it in anyway. 
Exhibit 149 is admitted in the record. 


(The document previously marked Commission’s Ex- 
hibit 149 for identification was received in evidence. ) 


By Mr. Walker: 


Q. Now on this price list, there is a statement “Full 
freight allowed.” That means that you absorbed the freight 
anywhere in the United States? A. Yes, sir. 

Hearing Examiner Hier: By the way, what percentage 
of the sales price does freight account for? This is not a 
heavy freight item such as cement or coal or steel? 

The Witness: Oh, no, no. This weighs seven-tenths of 
one pound. 

Hearing Examiner Heir: One roll? 

The Witness: Yes. 


By Mr. Walker: 


Q. If you ship to Boston, each roll costs you about 7 
cents, doesn’t it? A. I think I approximated a 6-cent cost 
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on it, but it may be a little less or a little more. I don’t 
pay attention to freight. 

466 Q. Suppose you ship it 500 miles, what would it 
cost. A. Naturally the freight would be less. 

Q. About what, do you know? A. I know nothing about 
the freight. 

Q. About 4 cents? A. I don’t know anything about the 
freight department. 

Q. You don’t know what this freight costs you? A. No, 
sir. 

Q. Well, then, when you are making your statement that 
you are selling just a little above cost, you are making that 
without knowing just exactly what the freight costs are? 
A. I am following an industry policy. 

Q. You have testified that you sold just a little above 
cost. Now do you know what those costs consist of? 

Mr. Spriggs: We were objecting yesterday on going into 
the costs and the cost of manufacture. We renew that. In 
addition, it has been all gone through once before. Of 
course, we could keep going today and tomorrow, keep on 
going, and prolong this; but I am objecting to it. 

Mr. Walker: We would like at this time, your Honor, to 
say we haven’t gone into costs yet and we are now pre- 
pared to do it, to examine this witness on what his costs 
are. 

Hearing Examiner Hier: What for, to refute his state- 
ment that he is selling only slightly above cost? 

Mr. Walker: I want to show by this witness that 

467 it would be impossible for him to be selling at above 

cost; that he is selling below cost. And I think by 
cross-examination I can show that. 

I have his price list, I know what goes into it and what 
the items are I think. 

Hearing Examiner Hier: Supposing he is selling below 
cost, what about it? 

Mr. Spriggs: That’s right. 

Mr. Walker: Well, we feel that that is an item to be 
considered in this case along with the other facts. 
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Hearing Examiner Hier: Well, I suppose what you are 
driving at—I always hate to stick my neck out, assuming 
something, but I don’t seem to be able to get it very clearly 
out of you—I suppose what you are driving at is if he had 
not been absorbed or bought out by the respondent here, 
he would be unable to sell below costs and therefore you 
want to show that he is selling below cost; is that it? 

Mr. Walker: That’s right. 

Mr. Spriggs: One just following the other. 

Hearing Examiner Hier: Not necessarily. It is not a con- 
elusive conclusion, but—Well, it is going to be a long- 
winded job for you to show that he is selling below cost, 
but I think, Mr. Spriggs, he is entitled to show it if he can 
show it. 

Mr. Spriggs: Well, are we going to be permitted, 
468 with all of these competitors, to go into their records 
and see whether or not they are selling below cost? 

Mr. Walker: Yes, sir. We will go into everybody’s rec- 
ords. 

Hearing Examiner Hier: Wait—now wait a minute, gen- 
tlemen. It is not up to you to say that. That depends en- 
tirely upon the direct examination. I don’t know what will 
be brought out on direct—nor does anybody else here, 
including him, at the moment. 

Mr. Spriggs. That is true, but I don’t know that we 
should be foreclosed from going into matters not necessar- 
ily covered by him just because he seeks to avoid that 
particular area and thus go into a phase with us that we 
are not able to go into with the others to show the true 
competitive situation in the market. 

Hearing Examiner Hier: We follow the American rule 
on cross-examination, the scope of the cross is limited 
entirely by the scope of the direct. We don’t follow the 
British rule here. 

Mr. Spriggs: Well, in administrative proceedings I think 
of this sort, that is not a very good rule, if I may say so. 

Hearing Examiner Hier: Off the record. 


(Discussion off the record) 
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Hearing Examiner Hier: Going back on the rec- 
469 ord, put your questions and let’s get going. 
Mr. Walker: All right. 


By Mr. Walker: 


Q. According to the reports filed with the Reynolds 
Metals Company, your corporation hasn’t made any profit 
since the acquisition; isn’t that correct? A. For a few 
months I think they made money. 

Q. For the first few months they made money, then 
after that—have you made any money since this price 
reduction? 

Mr. Spriggs: I don’t like to use that as a focal point. 
Why don’t you say “Why haven’t you made any money 
since a certain period of time”? 

Hearing Examiner Hier: Since November 1, 1957 have 
you made any profit? 

The Witness: Well, some of our income has been going 
into changing over from a small business to a large busi- 
ness and a great deal more overhead has been added 
because of that. So what part went into one thing and what 
part went into another, I—I just don’t know. 

Hearing Examiner Hier: I know, but you pay Federal 
tax on profit. Now you know certainly, no matter how you 
keep your books or how you allocate your overhead—what 
do those books show with reference to profit? 

The Witness: We lost money. 

Hearing Examiner Hier: You lost money? 
470 The Witness: Ye&, sir. 

Hearing Examiner Hier: Since November 1, 1957, 
when this price reduction went into effect? 

The Witness: Yes, sir. 

Hearing Examiner Hier: When was it when there was a 
top management decision to add this extra productive unit 
that you testified about this morning? I understand it is 
not even completed yet. When was that decision made? 

The Witness: The decision was made a long time ago 
and it took a long time before we ever went ahead with it. 
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Hearing Examiner Hier: Let me put it this way then, 
when did the company first obligate itself for the sums 
necessary to buy equipment and land and— 

The Witness. You mean for the expansion program? 

Hearing Examiner Hier: Yes, 

The Witness: Soon after the acquisition. 

Hearing Examiner Hier: Soon after the acquisition? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Well, this price decline took 
place within a year and one month after the acquisition. 
Can you line it up with that? 

The Witness: When I received the money do you mean? 

Hearing Examiner Hier: Yes. 

The Witness: For the past— oh, year. 

Hearing Examiner Hier: Well, then, if I get the 
471 picture correctly—you listen to me and see if I am 
wrong—the acquisition was August 31, 1956. 

The Witness: Yes, sir. 

Hearing Examiner Hier: The price reduction was No- 
vember 1, 1957, but effective October 1, 1957. Right so far? 

The Witness: Yes, sir. 

Hearing Examiner Hier: And the company became obli- 
gated to go into this expansion program in the sense that 
money was actually being paid out or set aside or ear- 
marked in June of 1957? You said a year ago. 

The Witness: Oh, no. Well, then it was much before that 
when they made me the promise. 

Hearing Examiner Hier: Would you say January 1, 
1957? 

The Witness: Almost immediately after the acquisition 
is when they told me that I would expand my operation. 

Hearing Examiner Hier: I see. All right. 


By Mr. Walker: 


Q. Now in some of your announcements, you made the 
statement you were going to put a warehouse over East. 
Have you accomplished that as yet? A. Yes, sir, I put a 
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warehouse and I closed it. It wasn’t a warehouse; we had 
warehousing with a warehouse company. 

Q. That didn’t work out? A. I didn’t find it very 
472 profitable. 

Q. I noticed in this report that one of the things 
you told Mr. Nagle was the addition of an eastern ware- 
house for readily available finished products would in- 
crease sales in the near future to approximately two million 
dollars. A. When the market became flooded with all of this 
foreign and competitive foil, I wasn’t going to add any 
further costs. 

Q. That was saving money, wasn’t it? If you had suffi- 
cient volume, you could ship it over there in bulk? A. Doing 
business with the type of industry we do business with, it 
can lay in a warehouse a long time, especially with the 
uncertainty; they were always getting it for less. But I 
preferred not paying out any money for warehousing. 

Q. Have you acquired many accounts on the East Coast? 

Mr. Spriggs: ‘‘Acquired’’ what? 

Mr. Walker: Accounts. 

The Witness: We always had accounts on the East 
Coast. 


By Mr. Walker: 


Q. Is much of your business on the East Coast A. We 
do a national business. 

Q. I say is much of it on the East Coast? You have testi- 
fied you don’t know much about— <A. No, I would say more 
of it in the Middle West, South—I think it is varied. We 

try to sell whoever we can sell. 
473 Q. Now you say you watch the sales end of this 
fing pretty good. Can you estimate from your 
experience in operating this company what percentage of 
your sales would be on the East Coast, relatively? 20 per 
cent? 30 per cent? A. Never broke it down. 

Q. You have no idea? A. (The witness shook his head 
in the negative.) 

Q. Any idea how many would be in the Midwest? Would 
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the Midwest, South and East Coast occupy 70 per cent of 
your sales? A. You are excluding the West Coast? 

Q. Yes. <A. Yes. 

Q. The West Coast, Mid-West Coast, would be approxi- 
mately 30% Approximate figure? A. Yes. 

Q. Yes, generally speaking. Having a plant in California, 
you have relatively heavy shipping charges to the South, 
Midwest and Hast Coast; isn’t that right? A. Yes, sir. 

Q. That will range anywhere from approximately 4 to 
6 cents per roll? <A. Yes, sir. 

Q. All right, and on 70 per cent—we will estimate 70 
per cent—we will say that it averages 4 cents a roll. Would 

that be generally true? I mean with a cent one way 
474 or the other, would that be correct? A. Yes, sir. 
Q. All right, now— 

Mr. Spriggs: Is it understood, so that our record is pro- 
tected, that I have a running objection to all of this inquiry 
into the line of the costs of Arrow Brands in doing busi- 
ness? 


Hearing Examiner Hier: The record may so show. 
Mr. Spriggs: It is irrelevant, incompetent, not within 
the issues, and part of confidential information. 


By Mr. Walker: 


Q. Now we will put 4 cents down as an average freight 
on 70 per cent of your business, that is per roll. Now, when 
you get a roll of aluminum into the plant you rewind it, 
and you rewind 150 pound rolls into approximately rolls 
of 50 feet in length; is that right? A. No, we rewind it from 
rolls that probably weigh 2,000 pounds. We color it first 
and then we go through the operations. 

Q. All right, and you say you sell some aluminum which 
isn’t colored which is silver; isn’t that correct? A. Yes, sir. 

Q. And you sold that in the Glory pattern, which is the 
plain pattern, for 60 cents after the price reduction? A. 
Glory is no different than any other pattern for the florists. 

We do something to it. But it is foil, just like the 
475 .00065 or ’789 or ’5, it is all the same thing; it is foil. 
What we do with it is what makes it that particular 


design. 
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Q. It is not a design, is it? It is just plain aluminum foil, 
isn’t it? 

You don’t emboss it and you don’t color it. You just cut 
it, roll it and pack it? A. We do color and emboss. 

Q. The Glory? A. No, Glory is colorless. 

Q. Silver? A. Silver. Glory is silver aluminum foil. 

Q. That isn’t colored, lacquered? A. It is plain. I am 
very familiar with this. 

Q. The 60 cents I am talking about. A. Yes, sir. 

Q. So we don’t get confused on this matter now, that 
you sold for 60 cents after the price reduction, didn’t you? 
A. Yes, sir. 

Q. Now, you paid your salesman 3 cents for selling it, 
didn’t you? A. No, 3 per cent, which would be 1.8. 

Q. Oh, 1.8. I misunderstood you. Now, are those sales- 
men on a direct commission of 3 per cent of the total sales? 
A. With the exception of one man who receives a salary. 

Q. All right. That would give you in freight about 
476 6.2 cents, wouldn’t it? And salesman’s commission— 
no, I am wrong. It will give you 5.8 cents. 

You say to sell at 60 cents, it would be 1.8 cents the 
salesman would get for selling the silver Glory pattern 
after the price reduction? A. Yes. 

Q. Now among other things that you do to this, you 
rewind it and that has certain labor charges? A. Yes, sir. 

Q. And then you take and put it on an individual core, 
don’t you? A. Yes, sir. 

Q. Do you know what those cores cost you? A. Slightly 
over a penny. 

Q. Well, they cost a penny? A. A little more than a 
penny. 

Q. All right, we will say one penny. I have one estimate 
of a penny and a-half and some say it costs 1.3; some say 


What would you estimate it will cost, the “little over’? 
A. Well, perhaps we are better buyers. 

Q. No, I didn’t say that. What would you estimate your 
costs have been around this time, 1.2? A. It has been a 
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long time since I bought cores, but I do know it is over a 
penny. 
Q. All right, we will call it a penny for example. 
417 Now, you have a label and cellophane wrapper 
that goes on each one of these. Do you know what 
they cost? A. Approximately a half penny. 

Q. All right. And then you have your labor, labor in 
your plant. 

Have you ever figured that out, what it would cost per 
roll? A. No, sir, I haven’t. 

Q. Would you have any idea? A. None whatsoever. 

Q. Is there any way you can figure it out? A. We have a 
very diversified organization, even laborwise, where they 
do many things in a plant. I still don’t have a cost account- 
ing system. 

Q. Well, it wouldn’t take too much of a cost accounting 
system to figure that out, would it? A. Well, I have never 
done it. 

Q. Now, we have 6.8, if we add a cent-plus for the core, 
if we add 3 more cents—or 5 cents, a-half cent, we have 7.2 
as your cost of freight, averaging your freight; 1.8 or a 
penny and eight-tenths as the cost of sales, one penny for 
the cost of the core and half a penny for the cost of the 
cellophane and label, that gives you approximately 7.2. 
Then in addition to that, you have your cost for the 
aluminum. 

What did your aluminum roll weight, seven-tenths 
478 of a pound? A. Seven-tenths of a pound approxi- 
mately. 

Q. Now assuming at that time that you were buying 
your metal or your aluminum foil from Reynolds—weren’t 
you? A. Yes, sir. 

Q. —and your aluminum foil was costing you 69.25 cents 
per pound—wasn’t it? Or did you hear the testimony? A. I 
heard the testimony but— 

Q. Let’s assume that was the testimony. Would that be 
the price you were paying at that time? A. Well, that’s 
their selling price. This would be our cost, yes, sir. 
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Q. Yes. 

Hearing Examiner Hier: Mr. Walker, didn’t you prove 
yesterday afternoon through the introduction of Commis- 
sion’s Exhibits 145, 146 and 147 that this gentleman was 
buying aluminum at 62.5 cents a pound? 

Mr. Walker: That was not at the time we are mentioning 
now. 

Hearing Examiner Hier: I don’t recall the dates on the 
invoices. It was 4/1/56 if I remember right. 

Mr. Houghton: What were the numbers of those ex- 
hibits? 

Hearing Examiner Hier: 145, 146 and 147. 

Mr. Walker: We are talking about October and the price 

in October was 69.25 cents according to the record. 
479 There was a price rise in between I think if you read 
the testimony. 

Hearing Examiner Hier: 4/6/56 this was. 

Mr. Walker: That’s right. Now we are talking about at 
the time these price reductions went into effect and there 
was an increase in price. If I am wrong, I would like to be 
corrected. 

Hearing Examiner Hier: Seven cents a pound? 

Mr. Walker: That is the way I understand it. 

Hearing Examiner Hier: Well, Mr. Murphy is in the 
room. 

Is that correct, Mr. Murphy? 

Mr. Walker: There has been a recent reduction of 2 cents 
bringing it down to 67.25 cents, and I understand the price 
was 69,25. 

Mr. Murphy: They decide whether there were 2 cents 
off which he would qualify for, that is the best of my recol- 
lection, 68; 67 was after April 1st this year. 

Hearing ExaminerHier: All right, then, amend your 
question to read “68”; that is what he says he sells it for. 

Read the question back, Mrs. Chiang. 

Mr. Walker: Well, 68-34 cents is the way I had the 
figures from your testimony. You have a half cent off per 
pound from 69-35. We will check that. 
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Hearing Examiner Hier: All right, now, be quiet a 
480 minute while she gets the paper out and reads the 
question. I want to know what it is. 


(Question read by reporter as follows: “Now assuming 
at that time that you were buying your metal or your 
aluminum foil from Reynolds . . . and your aluminum foil 
was costing you 69.25 cents per pound ... would that be the 
price you were paying at that time?”) 

Hearing Examiner Hier: Put a new question to the wit- 
ness and revise it, get the correct selling price. 


By Mr. Walker: 


Q. In the testimony, or assume that your price was 69.25 
cents at the time of this price reduction on or around Octo- 
ber Ist, 1956. 

Hearing Examiner Hier: 1957. 

Mr. Walker: Pardon me, sir, 1957. 


By Mr. Walker: 


Q. 1957, and you just take seven-tenths of that? A. Yes. 

Q. And that would give you what your metal cost was? 
A. Yes, sir. 

Q. And then you would— 

Mr. Spriggs: Excuse me. Does the record show—he- 
cause there was some talk here—that you put the discount 
in on that? You had 69.25. 

Mr. Walker: That is a 10 per cent discount. 
481 Hearing Examiner Hier: Off the record. 


(Discussion off the record) 


Hearing Examiner Hier: All right, back on the record. 
What figure are you going to use now? 

Mr. Walker: I assume it was— Pardon me. Can I have 
about five minutes to talk to Mr. Murphy? Then I will 
know. I want to get it straight in my mind. 

Hearing Examiner Hier: No, you won’t have five min- 
utes. We will suspend for two or three minutes. Get it 
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straightened out and then we will go back on the record 
again. 
(Discussion off the record) 
Hearing Examiner Hier: All right. 
By Mr. Walker: 


Q. Let’s assume that the metal cost you 68 cents a pound. 
It would cost you approximately 47.6 cents— 

Hearing Examiner Hier: A roll? 

Mr. Walker: 47.6 cents, isn’t it? 

Hearing Examiner Hier: Yes, per roll. Go ahead. 


By Mr. Walker: 


Q. —per roll. Isn’t that right? A. I will buy your figures. 
I didn’t do any figuring but I will agree with you, you are 
right. 

Q. Now add to that your 7.2 you have already got and 
you have 54.8; and the cost that you have accumlated for 
material, freight, averaging it to the Midwest, South and 

the East, it would be a little less in California, 
482 and for the core a penny, and the wrapper and the— 
Hearing Examiner Hier: Salesman’s commission? 

Mr. Walker: Yes. 


By Mr. Walker: 


Q. Yes, salesman’s commission, without labor. Is that 
right? A. Yes, sir. 

Mr. Spriggs: I am objecting to this on the ground he is 
assuming facts not of record. He is assuming as premises 
facts that are not in the record. 

Hearing Examiner Hier: Which premises, Mr. Spriggs? 
I thinks he testified on these little items such as salesman’s 
commission and— 

Mr. Spriggs: Yes, but he has testified to the freight, Mr. 
Walker, is doing a lot of the testifying and saying “Well 
now, this is it, isn’t it?” “I believe it is right.” 
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Hearing Examiner Hier: He gave a freight figure over 
here. I remember him doing it. 

The Witness: Yes, sir, I did. 

Hearing Examiner Hier: I don’t know of any false 
premise here yet. 


By Mr. Walker: 


Q. What does your roll weight, 7.6 or 7.7? You testified 
yesterday 7.7. A. It may be 7.7, 7.6, or down to 7. You know 
aluminum foil has a tolerance. It is a commercially 

483 acceptable tolerance and it varies. 

Q. Yes. Pardon me, go ahead. I am sorry. A. I am 
through. 

Q. If it was 7.7, your roll that we are talking about at 
this time, your cost of aluminum would be 52.3, would it 
not? A. Yes, sir. 

Q. And then add your 7.2 cents to that and you would 
have a cost of 59.5; is that not correct? A. Yes, sir. 

Q. Now you wouldn’t have any labor cost there, would 
you? A. Not very much. 

Q. Well, I mean or overhead, would you? We haven’t 
gotten to that yet, have we? 

Now, there was one other item. Do you ever buy a car- 
ton for shipping twenty-five rolls of these in? A. Yes, sir. 

Q. Do you know what those cartons cost you? A. Ap- 
proximately 15 to 20 cents a carton for twenty-five rolls. 

Q. All right. Now that would figure out about .8 of a 
cent or .7 of a cent, wouldn’t it? A. Yes, sir. 

Q. And so if we add that .7 of a cent to the 59.5, assum- 
ing that your roll weighs 7.7, you would then have a price 

of 60.2 and you haven’t added any labor yet, have 
484 you? A. Yes, sir. 

Q. And if you used the other figure of where the 
roll would be 7.6, you would have a price of 55.5 cents, 
leaving 4.5 cents to cover profit, overhead, depletion and 
labor, wouldn’t you? A. You are right, sir. 

Q. And wouldn’t you estimate with as many years of 
experience that you have been in this business, wouldn’t 
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you estimate it would cost you over 4.5 cents for labor, 
depletion, interest and overhead? 
Mr. Spriggs: Interest on what? 
Mr. Walker: Anything he has any interest to pay on. 
The Witness: That figure I can’t give you. 


By Mr. Walker: 


Q. You can’t estimate that at all? A. No, sir. 

Q. Don’t you have any idea at all? I mean I am talking 
about your salary and all overhead. You have gone into 
those figures? A. I will accept your figures, sir. 

Q. I don’t know what your figures are. You know what 
your salary is out there, you know about all the mainte- 
nance of all these people, you know your total sales. A. You 
are talking about one item in 330 items, the smallest item 
we have. You saw from ten to twelve sample cards, thirty- 
two colors most of them, and you have picked out one item 

which is the smallest item we have in the lot. 
485 Q. That is your smallest item? A. And sales, 
policy-wise as a merchandiser, if we have to meet a 
price on a small item such as this in order to sell our other 
products, we will. 

Q. That’s right. Now you color and you sell in your 20- 
foot width; your announced price was 80 cents for em- 
bossed and colored, was it not? A. Yes, sir. 

Q. With the exception of your tapestry, which is a 24- 
foot width? A. That is a 24-inch width. 

Q. Pardon me. A. At $1.35. 

Q. Yes, but the rest of your items on this list were 
colored items at 80 cents? A. Yes, sir. 

Q. And they were your biggest sellers, weren’t they? A. 
Yes, sir. 

Q. Now, how do you color this material? Or at that time, 
how did you color it? A. This is a trade secret but I will 
give it to you. 

Q. I don’t want to know any trade secrets. Just tell us 
generally, without disclosing any trade secrets. A. We buy 
our own pigments, always have from the first day I went 
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into business. I know how to mix colors. We mix our 
486 own lacquers. We buy our— 
Q. You mean your own lacquers? A. Yes. 

Q. Can you tell me what your lacquers cost per pound? 
A. Cost? No, but I can give you the combination of colors. 
I pay no attention to cost. 

Q. You have no idea about cost? A. None whatsoever. 

Q. Then you can’t tell me what it costs you in your fac- 
tory or in your plant to take this aluminum and emboss it 
and color it, because you don’t even know what the colors 
cost? A. Not the raw material costs, no. 

Q. And you tell us you are selling above cost. You 
wouldn’t have any idea what your costs are, would you? 

Mr. Spriggs: I object. That doesn’t follow. I object to 
that, that is just a conclusion of Mr. Walker’s testifying. 
It doesn’t follow at all. 

Mr. Walker: I am asking him. 

Hearing Examiner Hier: I think in view of his statement 
he is selling slightly above cost and his subsequent state- 
ment he doesn’t know some substantial items of the cost, 
of course it is proper and I overrule the objection. 

You may answer the question. 

His question is in view of the fact that you cannot as a 

witness here state even approximately various costs 
487 which go into these lacquered, embossed aluminum 

foil of yours, that you really don’t know whether 
you are selling slightly above cost or not. 

Is that a fact or not? 

Mr. Spriggs: May I again say that, after all, you your- 
self sustained my objection and said that this witness had 
been fairly familiar with these costs. Now I don’t want a 
statement to be made in this record that he hadn’t been 
familiar with estimates of his costs when he has testified 
here as to those estimates. Now you are asking about spe- 
cifie prices of specific items, and I think it is unfair to the 
witness to say that he knows nothing about it when he 
has been permitted to testify profusely about it. 
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Hearing Examiner Hier: I didn’t say he knew nothing 
about it; I said he was asked about specific items and he is 
unable—for instance, the cost of his lacquers which he 
mixes himself and the cost of his colors, and so on. He did 
say just now that he could not give the Examiner any idea 
therefor. 

The answer that he can make to this question, Mr. 
Spriggs, is quite apparent to me. I don’t know whether it 
is to the witness or not, but I think the question must be 
answered. 

You may answer the question: How is it that you can 
say you advance that since this price reduction effective 

October 1, 1957, you have been selling at slightly 
488 above costs when items which go into the costs of 

your colored aluminum foil you cannot give us even 
an approximation of. That is the question. 

The Witness: Because when I think of profit. I think of 
the overall profit and not— 

Hearing Examiner Hier: I understand. I thought that 
would be the answer but I—what he means, Mr. Walker, is 
—it seems to me we are wasting time here—he takes his 
books as the end of the given year, he has paid out so 
much money and he has taken in so much money. He is 
either ahead of the game or behind the game. But when it 
comes to picking out the cost of running that truck of his 
or cost of travel, or allocating that travel between accounts, 
or one of the many items that you have got in that sample 
book, apparently he doesn’t keep his records on it. There- 
fore he can’t give you the figures. 

Mr. Walker: I would like to say that we can certainly 
arrive at that— I am certain that evey one of these people, 
we have interviewed them, know what the cost of coloring 
is and we expect to introduce it. 

Hearing Examiner Hier: They may. 

Mr. Walker: And here is a man that has testified that he 
is selling above cost. Now he says he knows what his in- 
come was and what his outgo was. We have it in the record. 
We are not permitted to mention it, it is confidential, but 
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it is in the record. Whether his outgo exceeded his 
489 income is a matter of record as of this year. 

Mr. Spriggs: If we are going to argue in advance 
the state of this witness’ mind on specific items, who was 
called here, versus other withnesses interviewed by the 
Commission who have undoubtedly been asked these spe- 
cific things, of course they will appear to advantage be- 
cause they are already prepared for it. 

Hearing Examiner Hier: We will wait until they appear 
first. 
Go on with your question. 


By Mr. Walker: 


Q. Well, you have no idea what it costs you, then, to 
color a pound of aluminum? A. No, sir, I don’t. 

Q. Who does that for you? A. Whoever in the plant 
isn’t busy at the moment. 

Q. Who purchases your pigmets and mixes them? A. One 
of three or four or five people? 

Q. Who are they? Who does your purchasing of colors? 

We have a list here of officials of your company. I will 
hand it to you so you can refresh your memory and tell us 
how many people purchase colors. A. I won’t need that 
because some of the employees are not with the company. 
They left. 

Q. Well, say around this time. A. Right now it 

490 can be one of four or five people. It can be either 

Jim Hagles or George Watts, or Sebastian Mangi- 

meli; or they may call the office and ask someone to buy 10 
pounds or 100 pounds of something. 

Q. I asked you around November ist, 1956, who in your 
plant was authorized to buy the coloring? In 1957, pardon 
me. That was the date of the price reduction, 1957. Novem- 
ber or October Ist. A. 1957. Either Jack L. Cheezeman— 

Q. Your plant manager? A. Yes, sir. Or Sebastian Man- 
gimeli. 

Q. Who it that? A. M-a-n-g-i-m-e-]-i. 
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Q. He was your traffic and production controller? A. 
Those are titles we gave people when they came with 
Reynolds Metals Company. If they wanted classification, 
I didn’t have any and— 

Q. That’s all right. Did you ever buy colors? Didn’t you 
exercise the decision, what colors were going in that? A. I 
exercised the decision in what to blend and what colors I 
wanted, and I may stand over the bucket with them. 

Q. Yes. And didn’t you also say which ones were to be 
purchased and from which companies? A. No, sir. 

Q. They were the ones who made the decision on 
491 what companies to purchase it from? A. This was 
their job. I had enough to do. 

Q. You told them to go out and buy them? You wanted 
certain colors? A. Whenever they could buy, the quality 
and the price. 

Q. You didn’t do any of the buying? A. Very little. 

Q. Now, who paid the bills in your company around 
about this time? A. When I was in town, I looked them over 
occasionally. When I wasn’t in town, we had three or four 
other signatures. 

Q. Now of course you were operating at this time under 
Reynolds Metals Company? A. Reynolds Metals Company 
requests four signatures on checks and there are any one 
of four people who can approve those invoices. 

Q. You don’t do the approving of the invoices? A. When 
time permits and I am in the office and I want to see some- 
thing, I will ask and of course they will give it to me. 

Q. Isn’t that your primary responsibility under the 
contract with Reynolds Company? A. It is my primary 
responsibility to see that the office and the factory function 
right, but I must employ people who know how to function 

when I am not there; and when I give someone the 
492 responsibility and the authority to function, I rarely 
stand over their shoulder. 

Q. On or around November 1st, 1957, then, you can’t 
estimate what your colors cost you on a pound of this 
aluminum, as president of the Arrow Brands, Incorpo- 
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rated? And having been in the business since 1954? And 
owning and operating a plant for three years and operat- 
ing the Reynolds subsidiary for almost a year? You are 
unable to estimate what it would cost you in the operation 
of those plants or that plant at that time to color one pound 
of aluminum or 7/10 of a pound of aluminum? 

Mr. Spriggs: It seems to me we have been over this for 
quite a long time, same questions over and over again in 
different forms. 

Hearing Examiner Hier: Objection is overruled. 

Let’s get along. 

Mr. Walker: All right. 


By Mr. Walker: 


Q. You can’t estimate that?A. No, sir. 

Q. Now you testified yesterday that at the time you were 
selling foil manufactured or processed by the Raisin Com- 
pany that you had an exclusive contract to sell all their 
supplies? A. No, sir. All of the florist foil that he manu- 


factured to my specifications. 
Q. To your specification. But he was also per- 
493 mitted to sell under your contract florist foil not to 
your specifications and to his specifications, wasn’t 
he? A, This is a matter of record in the Superior Court of 
California when I got judgment against Mr. Raisin for 
breaking his contract with me. 

Q. What was the understanding? A. That all of the flor- 
ist foil which he produced in his factory was to be sold by 
me and me only. This is now a matter of record in the 
State of California. 

Q. And where is that record? 

Hearing Examiner Hier: Superior Court of Los An- 
geles. 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. And when was that judgment obtained, approximate- 
ly? A. December 1950 or January 1951. 
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Q. All right. And you had an exclusive, then, to sell all 
of his florist foil up until the time that you—well, you 
broke your agreement? A. That’s right. 

Mr. Spriggs: I don’t know that it is his florist foil. 

Mr. Walker: It is immaterial. He was trying to estab- 
lish the fact whether or not—he testified yesterday that 
he had an exclusive option to take all of the production 

of the Raisin Corporation as I understand it. 
494 The Witness: For florist foil. 


By Mr. Walker: 


Q. Yes, for florist foil. He further intimated as I under- 
stand it, if it is truae—and you say it is a matter of record, 
that at the time Mr. Raisin also entered business in com- 
petition with you notwithstanding the contract; is that 
correct? A. Well, he sets up a little company and solicited 
business from my customers through another name. This, 
too, is a matter of record in the same court. 

Q. What kind of judgment did you get? 

Mr. Spriggs: Well, of course it seems to me the records 
would be the best evidence. We are asking this man— 

Hearing Examiner Hier: Yes, I am not going to permit 
a layman to sit here and discuss the issues, judgment, or 
what it was based on. We have our hands full with one 
lawsuit. 

I would have stopped you if you had brought in the issue 
yourself. The witness was the one who interjected this, 
that is the reason I let it go. 

Mr. Walker: I say, he interjected it. He said he got a 
judgment. I just would like to know how much the judg- 
ment was. 

Hearing Examiner Hier: I don’t see that it makes a 
bit of difference whether it is $10,000 or $50,000. As is 
usually the case of judgments, I assume nobody was satis- 

fied therewith. 
495 Mr. Walker: I have one or two other matters. 
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By Mr. Walker: 


Q. You sold decorated foil and have all along to other 
than florists? A. Yes, sir. 

Q. Did you reduce your prices on that decorated foil on 
November 1st, 1957? A. No, sir. There was no competitive 
situation in that area. 

Q. Foreign foils are not competitive? A. They are not 
selling to that trade yet. 

Mr. Walker: I think that is all. 

Hearing Examiner Hier: Cross-examine. 

Mr. Walker: Wait just a moment, your Honor. I said 
“T think.” 


By Mr. Walker: 


Q. Now referring to Commission’s Exhibit 127, I hand 
a copy of it to you and ask you if that is a list of the prices 
of your foil that you sell to department stores, retail 
stores other than retail florists? (Document handed to 
witness) A. It is a price schedule that we got up if we can 
make any sales at these prices. 

Actually it is a suggested resale price for those who 

buy from us. 
496 Now, what a suggested— 

Q. Yes, that isn’t what you get for it; is that 
correct? A. In very small quantities when we have a re- 
tail store that wants to buy one or two rolls which required 
as much expense in packaging as 100 or 500, we get enough 
charge. 

Q. This price list is only individual sales you would say? 
A. This price list is to someone who comes in and will take 
up as much time as a large buyer and we have to spend 
as much money selling and packaging as a larger order. 
We must get paid for it. We can’t ask a man to give a $5 
bill for wrapping and packaging, yet it may cost us. We 
get it in the selling price of a roll or two. 

Q. What do you mean by “department stores and retail 
stores other than retail florists”? A. This says we do not 
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sell retail florists. We sell to wholesale florists only. This 
is what it means. And when we say “retail stores,” it can 
be a small dry good store, small stationery store, it can be 
a small ice cream parlor—as a matter of fact, we will sell 
anyone who will buy foil in any form we can sell it. 

Some of my salesmen don’t and I get mad at them. 

Q. That is what you mean in answer to my question, 
what does this “department stores” retail stores other 
than retail florists” mean? 

Hearing Examiner Hier: He is excluding retail fiorists 

from retail stores generally, that’s all. 


497 By Mr. Walker: 


Q. You mentioned several times in your testi- 
mony that you do sell to department stores and retail 
stores, and I wondered if these were the prices you were 
getting for decorative aluminum foil from them? A. Only 
when it is a very small—the word “department store” you 
know, covers Momma and Poppa Department Stores, all 


the way up to R. H. Mason’s. 

Q. You wouldn’t sell R. H. Mason’s at this price? A. No, 
I couldn’t sell it. If they buy in large quantity, they are 
entitled to the quantity price. 

Q. What would their price be? Did you furnish those 
price lists, for decorative aluminum foil to the large de- 
partment stores? A. They would buy from your display 
prices, which is higher than florist foil prices, but of late 
our competitors have been stepping into that market at low 
prices, and I have instructed our men to meet the price. If 
they will supply me with invoice, invoice number and date 
of invoice, they are permitted to meet the price. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Any cross? 

Mr. Spriggs: No, sir. 

Hearing Examiner Hier: The witness is excused. (Wit- 
ness excused.) 
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498 Hearing Examiner Hier: We will take a ten- 
minute recess. (Whereupon a short recess was 
taken.) 


Hearing Examiner Hier: Come to order. Thereupon, 
Hyman Jacobson was called as a witness for the Commis- 
sion, and having been duly sworn, was examined and testi- 
fied as follows: 

Hearing Examiner Hier: Give your name, home address, 
business address, and business connection to the reporter. 

The Witness: My name is Hyman Jacobson. I live at 
1 Longworth Road, Worcester, Massachusetts. My busi- 
ness address is 10 East Worcester Street. I am the owner 
of H. Jacobson and Company. 

Hearing Examiner Hier: From what I have been hear- 
ing, they are in the business of—well, you tell me. What 
business are you in? 

The Witness: I am a converter of aluminum foil. 

Hearing Examiner Hier: Exclusively or any other prod- 
uct besides? 

The Witness: Mostly aluminum foil. 

Hearing Examiner Hier: He has given his name, home 
and business address and business connection and what 

business he is in. You take it from there. 
499 Mr. Walker: First of all, I would like to say, 

I wonder if we could adjourn today at 4:30. We ex- 
pect to complete our testimony this week, with maybe 
approximately an hour of Mr. Jacobson today and an hour 
and a half in the morning, at which time we will turn him 
over to the respondents’ counsel for cross-examination. I 
would like to quit at 4:30 today. I have a reason. 

Hearing Examiner Hier: You have a what? 

Mr. Walker: I have a reason. 

Hearing Examiner Hier: You always have a reason, but 
whether it is good or not— 

Mr. Walker: Off the record— 

Hearing Examiner Hier: We'll go off the record. (Dis- 
cussion off the record.) 
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Hearing Examiner Hier: On the record. Direct examina- 
tion. 


By Mr. Walker: 


Q. You are the owner of H. Jacobson and Company in 
Worcester, Massachusetts? A. Yes, sir. 
Q. And your principal product that you process and sell 
is florist foil? Yes, sir. 
Mr. Spriggs: Before we get started, might it be said 
that this witness, it seems to me, stands in a differ- 
500 ent category from the adverse witnesses. 
Hearing Examiner Hier: Yes, but these are pre- 
liminary questions. I mean, the fact that they are leading 
doesn’t make any differences at this stage. Go on. 


By Mr. Walker: 


Q. Now, Mr. Jacobson, when did you first go into busi- 
ness? A. In what business, sir? 

Q. Any business. A. After graduating from school, I 
went into the printing business in 1934. I was in that busi- 
ness up until 1942, when I disposed of that and went into 
Service. 

Q. How long were you in Service? A. About a year, 

Q. What did you do after that? A. After that I went to 
work for a stationary house, that is, office supplies, paper, 
paper products. Eventually I went into business myself, 
in the paper jobbing and paper field. 

About 1949 I became acquainted with aluminum foil. 

Q. What do you mean acquainted? A. Well, aluminum 
foil has a connection with paper. I mean, it is considered 
in the category of paper products, more or less. There is 
an alliance. People who use paper. In this particular case 
I bought a job lot of aluminum foil in 1949 from a con- 

verter who had this material on hand. I scouted 
501 the field and found there was an opportunity to go 
into household foil, which I did. 

Q. What do you mean you went into it? Did you pur- 

chase a plant or what? A. I purchased a slitting machine 
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and a rewinding machine. I was given an NPA authority 
number in 1950, I believe, or 1951, by the NPA authority, 
to process foil, since I had been in that business prior to 
the deadline allocated by the NPA. 

Q. And how long did you stay in the household alumi- 
num foil business? A. Until about the early part of 1953. 

Q. There has been some testimony that during the Ko- 
rean outbreak, there were 33 competitors, or 33 new entries 
into the field, part of which black-marketed aluminum. 
Did you black-market aluminum at that time? A. No, sir. 

Q. I will ask you: After you got out of the household 
foil field, what did you next do? A. Well, the reason I got 
out of the household foil business was it was something 
I didn’t want to get out of it, but it seemed to me I was 
forced out of it. 

Q. What do you mean you were forced out of it? A. 
Well, at that time Reynolds Metals, which— 

Mr. Spriggs: (Interposing) I object to that. That 

502 is foreign to this. 


Hearing Examiner Hier: What? 
Mr. Spriggs: I object to this line of testimony. It has 
no bearing on this case. 
Hearing Examiner Hier: Read the question, please. 


(Question and answer read.) 


Hearing Examiner Hier: I can’t tell until I get the 
answer. You may move to strike if it is improper. Go 
ahead. At that time Reynolds Metals what? 

The Witness: Came back into the field. They had sus- 
pended operation during the war, and because of the ad- 
vertising campaign that they had initiated, this is what 
our customers told us, because of the fact that there were 
at various times inducements made to buy Reynolds house- 
hold foil, and also the fact that shelf space in the super 
markets was very valuable, they had no course but to take 
a product that could easily be sold. 

Hearing Examiner Hier: Just a minute. I know what 
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your position is here. Household foil is not involved in this 
case. Is that right? 

Mr. Walker: No. 

Hearing Examiner Hier: All right. Do you agree with 
that, or not? Do you include household foil in this business 
or not? If you do, I am going to permit him to go on with 

his testimony and permit this answer to stand. But 
503 I don’t want to have to go to Worcester, Massachu- 

setts or have to bring this man back down here in 
ease you go into it in your defense. 

If you tell me it is not involved in this market, I will 
strike the answer. 

Mr. Spriggs: In the first place, before I answer that 
question, I don’t think we should be obliged to answer that 
question in advance of the Government. 

Hearing Examiner Hier: I told you why I am obliging 
you to answer, because if you go into it on defense, and put 
on witnesses here to show that household foil is involved 
in this market, and the market is broad enough to include 
it, you go into that, then this man has to be brought back 
again, and I see no point in that. 

Mr. Spriggs: The answer is that I think that the other 
side should be asked that question. Suppose we say no, 
and they say yes, then where are we? 

Hearing Examiner Hier: I know what his position is. 
It is set forth in the complaint and I just got through 
asking him anyhow. You told me that you claim household 
foil is not involved in this market, didn’t you? 

Mr. Walker: That is right. 

Hearing Examiner Hier: All right, he has stated his 
position. How about yours? 

Mr. Spriggs: We are going to stand on our objection 

and we are also going to say that we object on the 
504 ground, or move to strike on the ground that he is 

giving hearsay, first and second-handed hearsay, 
and that the question is irrelevant and immaterial, and 
not within the issues in this case. 
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Hearing Examiner Hier: You decline to take a position 
on this? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Very well. I overrule the ob- 
jection, and the answer may stand. You may move to strike 
at the close of the Government’s evidence, or at the close 
of the entire evidence, if it appears later on you do not 
intend, or claim to expand this market to include house- 
hold foil. 

Mr. Spriggs: Yes, sir. I have already moved to strike. 

Hearing Examiner Hier: All right. The motion is de- 
nied for the moment, then, for the time being. Go ahead. 

Wait a minute: Now on this hearsay question, you say 
you head from your customers? 

The Witness: No, sir, I heard from our—the reason 
why our salesmen were not bringing in the business was— 
this is what the purchasers, or the purchasing agents, told 
our sales force. 

Hearing Examiner Hier: Is this what your Salesmen 
reported to you? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Did you do any selling 
505 yourself? A. Some, sir, not to the super-markets. 
Hearing Examiner Hier: Very well. Go ahead. 


By Mr. Walker: 


Q. But this was received in the regular course of your 
business? A. I beg your pardon? 

Q. There were sales reports you received in the regular 
course of your business? <A. Yes, sir. 

Q. Do you have any samples of that particular kind of 
foil with you today. A. Household foil? 

Q. Yes, that you produced at that time. A. No, I don’t. 

Q. There was some testimony as to the gauge that was 
used among these so-called 33 competitors at that time. 
What gauge of aluminum did you use? A. .001. 
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Q. What gauge did Reynolds use at the time you were 
in a declining market? A. I believe it was .00065. 
Q. Which was the heavier, yours or theirs? A. Mine. 
Mr. Spriggs: What kind of foil use are you speaking 
of now? 
506 Mr. Walker: We are speaking of household foil. 
Mr. Spriggs: I see. 


By Mr. Walker: 


Q. Do you know what gauge Reynolds Wrap is today? 
A. I believe it is .0007. 

Q. Now, right after you got out of the household foil 
business, what did you go into? A. I went into florist foil. 

Hearing Examiner Hier: When was this? 

The Witness: 1953, sir. 

Hearing Examiner Hier: This is as a converter? 

The Witness: Yes, sir. 

Hearing Examiner Hier: What did it cost you to go into 
that business; what was your capital investment, approxi- 
mately? 

The Witness: I can’t give you an exact answer. I would 
venture to say $8,000 to $10,000. 


By Mr. Walker: 


Q. Do you now have a plant? A. Yes, sir. 

Q. Incidentally, we subpenaed certain information from 
you, balance sheet, total sales, and samples of your product. 
Do you have those with you. A. Yes, I do. 

Q. Would you give them to me. A. (Handing to 
507 counsel.) 

Mr. Walker: May I have these marked, your 
Honor. 

Hearing Examiner Hier: Off the record. (Discussion off 
the record.) 

Hearing Examiner Hier: On the record. Commission’s 
exhibit 150 for identification is a sample book of the Jacob- 
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son Company which may be identified, as to design, ‘‘Twig.’’ 
Exhibit 151 is another book of Jacobson’s samples entitled 
‘¢Seroll.’? Commission’s exhibit 152 is the same thing en- 
titled ‘‘ Lattice ;’’ 153 is the same thing entitled ‘‘Tu-Tone;’’ 
154 is anther sample book of the witness entitled ‘‘Beauty 
Embossed Gift Wrap; 155 is another sample book on which 
the word ‘‘ Jewel’’ is written; and 156 is the same thing with 
the word ‘‘Brocade.’’ (The documents referred to were 
marked Commission’s exhibits 150 through 156 for iden- 
tification.) 

Hearing Examiner Hier: Are you offering those exhibits 
in evidence, Mr. Walker? 

Mr. Walker: Yes, sir, I will offer them all. 

Hearing Examiner Hier: From the fact that the gentle- 
men over here want them in evidence, I assume there is no 
objection? 

Mr. Spriggs: Correct. 

Hearing Examiner Hier: Commission’s exhibits 150 

through 156 are admitted in evidence. (The docu- 
508 ments referred to, heretofore marked Commission’s 

exhibits 150 through 156 for identification, were 
received in evidence.) 

Mr. Walker: May I have these marked also, to be in 
camera. 

Hearing Examiner Hier: Commission’s exhibit 157 for 
identification is a Balance Sheet as of May 1, 1958, of the 
H. Jacobson & Company, Worcester, 4, Massachusetts; and 
exhibit 158 is the gross sales, I assume they are gross sales, 
florist foil only, H. Jacobson & Company, for 1954, 1955, 
1956, and 1957. Am I correct that they are gross sales? 

The Witness: Yes, sir. (The documents referred to were 
marked Commission’s exhibits 157 and 158 for identifica- 
tion.) 

Hearing Examiner Hier: Mr. Kelly, are these to be 
offered in evidence? 

Mr. Kelly: Yes, they are. 

Hearing Examiner Hier: He has offered these exhibits 
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in evidence. Will you examine them and see if you have 
any objection? 
Mr. Spriggs: The only thing is I think he ought to lay 
a foundation for them and have this witness at least attest 
to their accuracy. 
Hearing Examiner Hier: Very well, we will hold 
509 up the offer until that has been done. 


By Mr. Walker: 


Q. I hand you a paper marked for purposes of identifica- 
tion Commission’s exhibit 157 and I ask you to examine 
that, without stating what is on it. Were those figures pre- 
pared by you or under your direction? A. It was prepared 
by me. 

Q. Did you gather those from the books of original 
entry? A.I got those from figuring the accounts receiv- 
able, the assets and liabilities, to the best of my knowledge. 

Q. Would you say that is an accurate reflection of your 
balance sheets as of May 1, 1958? A. I would say it is a 
very approximate balance sheet. 

Mr. Spriggs: I didn’t hear that. 

Mr. Walker: He said very approximate. 

Hearing Examiner Hier: Will you answer the same ques- 
tion with reference to Commission’s exhibit 158 for iden- 
tification? 

The Witness: Those are accurate, yes, sir. 


By Mr. Walker: 


Q. These are accurate, showing the sales, florist foil 
sales, of H. Jacobson & Company, for the years 1954, 1955, 
1956 and 1957? A. Yes, sir. 
510 Mr. Spriggs: All right. 

Hearing Examiner Hier: Very well. Without ob- 
jection, they are admitted in evidence, exhibits 157 and 
158, with the direction to the Docket Section that they be 
sealed. (The documents referred to, heretofore marked 
Commission’s exhibits 157 and 158 for identification, were 
received in evidence and ORDERED TO BE SEALED). 
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Hearing Examiner Hier: Commission’s exhibit 159-A 
and -B for identification is a Dun & Bradstreet report on 
the H. Jacobson & Company, as of December 26, 1957. (‘The 
document referred to was marked Commission’s exhibit 
159-A and -B for identification.) 

Mr. Walker: I offer that in evidence at this time. 

Mr. Spriggs: I have seen it. No objection. 

Hearing Examiner Hier: It is admitted, 159-A and -B. 


(The documents referred to, heretofore marked Commis- 
sion’s exhibit 159-A and -B for identification, were received 
in evidence.) 


By Mr. Walker: 


Q. Is H. Jacobson a corporation or just an individual 
proprietorship? A. It is not a corporation. 

Q. And you are the sole owner? <A. That is right. 

Q. And you have been operating it and selling 
511 florist foil primarily since 1953? A. Yes, sir. 

Q. What else do you sell at the present time be- 
sides florist foil? A. We sell gift wrap. 

Q. How long have you been in that field? A. Approxi- 
mately two years. 

Q. What are your sales in gift wrap—or did you want 
to disclose that in front of everybody? A. No. 1956, 
$17,000; 1957, $15,000. (This answer furnished later by 
witness.) 

Hearing Examiner Hier: I didn’t hear that. 

Mr. Walker: He said no, sir. 

Hearing Examiner Hier: No, sir, to what? 

Mr. Walker: Did he want to disclose it in open court. 

Hearing Examiner Hier: Do you want them? 

Mr. Walker: I would like for him to answer the question. 

Hearing Examiner Hier: He said he didn’t want to dis- 
close them, isn’t that right? He is your witness. Do you 
insist on disclosure or not? 

Mr. Walker: I want an answer on it, but he wants the 
competitors to step out of the room. 
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Hearing Examiner Hier: Write the answer on 
512 there, Mr. Jacobson. 

Mr. Walker: I think in the next few minutes we 
are going into a lot of things he won’t want to disclose and 
I expect it would be just as well for these gentlemen to 
step out. 

Hearing Examiner Hier: All right, Mr. Murphy, Mr. 
Roth, you wait outside. Tell me, Mr. Jacobson, do you have 
any objection to disclosing this figure in the transcript, 
now that the sales managers or what-have-you of Reynolds 
Metals and its subsidiary are out of the room? 

The Witness: I think I do, sir. 

Hearing Examiner Hier: Very well. Let me have that 
slip of paper then. We will put this in as a sealed exhibit. 
They can cross-examine on this, you know. Do you under- 
stand that, Mr. Jacobson? These figures you have given 
me here, you object to them being put on the public 
transcript? 

The Witness: No. It can be put on the transcript. 


Hearing Examiner Hier: Would you put this answer in 
the transcript in the proper place. (See line 11, previous 
page, for answer referred to.) 


By Mr. Walker: 


Q. The samples of your gift aluminum foil contained in 
Commission’s exhibit 154, are these samples of this 
513 particular line that you sell? A. Yes, sir. 
Q. What weight of aluminum foil is this? A. That 
is .001. 

Q. Is that heavier or lighter than .00065? A. It is 
heavier. 

Q. Do you sell that particular weight to the florist trade, 
or florist wholesalers? A. Some of them do buy a 24-inch 
width .001. 

Q. For what purpose? A. For around potted plants. 

Q. To whom do you sell this? A. We sell that to the 
chain stores, stationary stores. 
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Q. Other than your gift wrapping, what else do you sell, 
in addition of course to the florist foil, if anything? A. 
Nothing else, sir. We are thinking of going into cellophane, 
coloring cellophane. 

Q. For what purpose? A. As a gift wrap. 

Q. How many people do you employ at the present time? 
In your plant? <A. Hight. 

Mr. Spriggs: May I inquire whether any more figures 
are going to be given, so that these other gentlemen can 

come back in? 
514 Mr. Walker: I think so, after some preliminary 
bouncing around, we are going to get down to the 
cost of producing this. They can come in until then though. 
Hearing Examiner Hier: All right, go ahead. 
By Mr. Walker: 

Q. How many employees were the most you employed in 
your plant? A. I would say roughly about 14. That was 
the most we had. 

Q. How many salesmen do you have? A. We have three 
representatives, and one salesman. My brother was a sales- 
man in the company. 

Q. How many of your salesmen sell florist foil? A. Well, 
my brother was a salesman, selling florist foil. The three 
representatives have our line, with allied lines, that are 
sold in the florist supply business. 

Q. How many different colors of florist foil do you sell? 
A. Approximately 26 different colors. 

Q. How many different designs? A. About six or seven. 

Q. Over what geographical area do you sell your florist 
foil? A. With the exception of the West Coast, we—and 
the Rocky Mountain area, Colorado and those states, we 
cover the other states pretty well. 

Q. Who are your competitors in the sale of florist foil to 

the florist wholesalers, if you know? A. Highland 
515 Supply, Arrow Brands, H. D. Catty, Lion Ribbon, 

Rice-Bayersdorfer, M. H. Levine, Consolidated Bag 
has been in the business, but as I understand they are out 
of it now. 
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Q. Did they sell the same product and wrap in the same 
way you did? A. The competitors? 

Q. Yes. A. They sold it the same, yes. 

Q. Do you get reports from your salesmen as to the 
activities in this field, I mean as to the competitive activi- 
ties? A. Yes, six. 

Q. And you have been in it how long? A. Well, I would 
say this is our fifth year in the florist supply business. 

Q. I will ask you if you have knowledge, or the means to 
make a reasonably accurate estimate as to the amount of 
sales of household foil to the florist trade in the United 
States, we will say for the year 1958? 

Mr. Spriggs: Did he say the sale of household foil to the 
florist trade? 

Mr. Walker: I don’t mean that. Florist foil to the florist 
trade. I am sorry. 

Mr. Spriggs: I think he ought to ask what knowledge he 
has and proceed to qualify him, not let him be his own 

judge. 
516 Hearing Examiner Hier: He has been in the busi- 
ness for five years; he may or may not know. I think 
it is a matter for cross-examination. The objection is over- 
ruled. The question is: Do you have a reasonably accurate 
estimate of the amount sold to the florist trade? 

Mr. Walker: Not what that is, but do you have the means 
of knowing? 

The Witness: No, I don’t. 


By Mr. Walker: 


Q. Where do you buy your raw foil, from whom do you 
buy it? A. We buy mostly from Cochran Foil Company. 

Q. You were in the court room when one of the sales 
managers of Reynolds testified as to the price of rolled 
aluminum foil in the past several years and you heard that 
testimony? A. Yes, sir. 

Q. Did you pay similar prices, similar to the testimony 
he gave, as to what Reynolds was charging for foil? A. 
We paid the same price. 
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Q. And what is that price today? What are you paying 
for it from Cochran Foil Company? A. We pay 67 and a 
half cents, less a half-cent for a 30,000 pound order to be 
delivered within a period of 90 days. 

Hearing Examiner Hier: Do you find any price difference 
from the various suppliers of aluminum foil? 

The Witness: No, sir. 
517 Hearing Examiner Hier: You do not? 
The Witness: No, sir. 

Hearing Examiner Hier: Are you able to answer this 
question—and the answer is yes or no, whether you are 
able or not—as to the minimum price variation between 
suppliers of aluminum foil, such as Reynolds, Kaiser, 
ALCOA, and so on, which will switch business? Can you 
tell me that or not, or do you know? 

The Witness: The price is the same at every level. 

Hearing Examiner Hier: That isn’t what I want to know. 
What I am trying to find out is how thin this market is 
and how strong the competition is. 

Mr. Spriggs: I didn’t hear that word. Did you say switch 
business? 

Hearing Examiner Hier: Yes. in other words, if I want 
to buy foil, where will I go; will a quarter of a cent do it, 
or a half cent, or what will do it? You don’t know that? 

The Witness: There is no price differentiation between 
any of the aluminum foil companies. 

Hearing Examiner Hier: You mean when one reduces or 
raises the price, everyone else does it within 24 hours? 

The Witness: Yes, sir. 

Mr. Spriggs: That is as far as he knows, and as far as 

he buys, of course. 

518 Hearing Examiner Hier: As far as he knows; that 
is all he can testify to. Go on. 
By Mr. Walker: 

Q. And you are now paying 67 and a half cents. A. Sixty- 
seven and a quarter cents, less one-half cent. 

Q. That makes your price 66 and three-quarters for foil, 
is that correct? A. Yes. 
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Q. How long have you been paying that price? A. Since 
April. There was a decrease in price of two cents, roughly. 
It was formerly 68 and three-quarters, I believe, or 68 and 
a@ quarter. 

Q. What kind of a price were you paying from April 
1958—to go back, how long did you pay the price of 68 
and three-quarter cents, if you remember? <A. Well, I 
think the price reduction took place in April of this year. 

Q. In April you were paying 68 and three-quarter cents. 
After that you paid 66 and three-quarters? A. That is 
right. 

Q. Now prior to April 1958, how long did the price of 68 
and three-quarters cents maintain itself? A. Since August 
of 1957. At that time there was a price increase. 

Q. What was it in August of 1957? A. In August 
519 1957 it was 68 and three-quarters cents a pound. 

Hearing Examiner Hier: He means what was it 
before that increase. 

The Witness: Oh, it was roughly about two and a half 
cents, or three cents less. 

Hearing Examiner Hier: By the way, who made the first 
price reduction, if you know, in April? A. It seems, sir, 
that there is a general price—when there is a reduction in 
price of aluminum, all these companies come out with a 
new price list at the same time. In other words, I don’t 
know who initiates it. We do get a report from our source 
of supply that there has been a price reduction. 


By Mr. Walker: 


Q. In July, 1957, you were paying approximately 66 and 
a quarter cents a pound for .0006 aluminum foil? A. Yes, 
sir. 

Q. How long did that price maintain itself? A. You 
mean, are you going back before 1957? 

Q. Yes. A. I would say it has been a traditional two and 
a half to three cent price increase for the past three or four 
years that takes place in about August of that year. 
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Q. Well, in July of we will say 1956, you were paying 64 
and a quarter cents, is that what you mean? A. Yes, 


520 sir. 

Q. And July 1955 you were paying 62 and a quar- 
ter cents? A. Yes, sir, approximately. 

Q. And July of 1954 you were paying 60 and a quarter 
cents, and July of 1953 you were paying 58 and a quarter 
cents—did it ever get that low? A. It has been down below 
that. I think in 1953 it was roughly 56 cents, or 55 and 
three-quarter cents a pound. 

Q. And it went up every year until it got up to 66 and— 
A. 69. 

Q. That was in July of 1957? A. I would say it was in 
August or September of 1957. 

Q. Sixty-eight and three-quarters was the highest? A. 
Yes, sir. 

Q. And it recently dropped back to 66 and three-quar- 
ters, less—. A. Right. 

Q. Less a cent or half a cent? A. No, it was 67 and a 
quarter, less half a cent. 

Q. Now? A. Now, yes. 

Mr. Spriggs: Did you say 67 and a quarter, less a half 
cent? 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. I mean now that is what you are paying for 
521 foil at the present time, 66 and three-quarter cents? 
A. Yes, sir. 

Q. What were you paying for foil in November of 1957, 
if you remember? A. That was 68 and three-quarters, or 
68 and a half. 

Q. Sixty-eight and what? A. And a half, or 68 and 
three-quarters. 

Q. Now, when you went into business, what was your 
selling price—first of all, after you buy this foil, what do 
you do to it? A. We lacquer it, emboss it, rewind it, 
package it, label it, and ship it to our customers. 
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Q. All right. You sell some of it plain, don’t you? A. 
Yes, sir. 

Q. And you don’t lacquer it. Sometimes you emboss and 
sometimes you sell it plain? A. Correct. 

Q. What was that foil selling for, let’s say the plain 
unembossed foil, in July 1957? What were you selling it 
for? A. I believe at that time I was selling it for 70 cents 
a roll. 

Q. What were you selling the colored foil for? A. Highty 
cents a roll, 80 or 85. 

Hearing Examiner Hier: What percentage of your cost 

of production is represented by the cost of the 
522 aluminum foil which you buy? 
The Witness: I would say—this is an approxi- 
mate figure—about 80 percent or 85 percent, is the base 
material cost. 


By Mr. Walker: 


Q. What were you selling colored embossed foil for, a 
roll, in July of 1957? 

Hearing Examiner Hier: I thought you said November 
1957 before. Are you changing the date? 

Mr. Walker: July. I am getting it before November. 

The Witness: 85 for silver embossed, and 95 for colored 
embossed. In some instances, we were selling for 90; 
colored embossed, and the silver embossed was 80 cents. 

Mr. Spriggs: Does that question relate to November? 

Mr. Walker: This is prior to November. 


By Mr. Walker: 


Q. How long had you maintained those prices, for what 
period of time, going backwards? A. As a matter of fact, 
we had a higher price, going back to 1955, 1954. 

Q. What were your prices then for plain embossed, 
colored, colored embossed, that is in 1954-55 period? A. It 
was 80 for plain, silver. 

Q. For embossed silver? A. 90 for embossed silver. 
523 Q. Colored? A. 90 for plain colored, and $1.00 for 
colored embossed. 
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Q. Then when did you drop those prices down to those 
you gave me in July 1957? A. In 1955, I believe, a letter— 
may I go into this, sir, and explain it? 

Hearing Examiner Hier: All right. 

The Witness: In the latter part of 1954 or the early part 
of 1955, there was a letter sent by four of my competitors, 
who at that time had met and decided to come out—now 
I am quoting one of the letters I have from one of my com- 
petitors— 

Mr. Spriggs: (Interposing) I object to that. 

Hearing Examiner Hier: The letters are not in evidence. 

Mr. Walker: Do you have the letter with you? 

The Witness: No, I don’t. but this letter was sent to all 
wholesale florist supply houses. 

Hearing Examiner Hier: I sustain the objection. 


By Mr. Walker: 


Q. There was a letter then. When did you drop your 
price, not the reason why? A. in 1958, I believe. 


Mr. Walker: Your Honor, could I have a few minutes 
with this witness? 
524 Hearing Examiner Hier: This witness may testify, 
in view of the fact he has salesmen, that he dropped 
his prices in 1954, 1955, or whenever it was, to meet com- 
petitive prices and then he may cross-examine and find out 
exactly how solid that foundation is. But I am not going 
to have him sit here from memory and attempt to relate 
the contents of a letter. I couldn’t do it with a letter I 
dictated myself last week, let alone three, four, or five 
years ago that somebody else wrote. 
Mr. Walker: If I could know what is in the letter— 
Hearing Examiner Hier: You still can’t question him 
about it. 
Mr. Walker: I can to this extent, I can have him call up 
tonight and maybe have the letter shipped over here. 
Hearing Examiner Hier: You can do that after 4:30 as 
well as now. I see no point in having a recess now. Go on. 
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By Mr. Walker: 


Q. You reduced your prices in the early part of 1955 to 
70 cents for plain foil, and 80 cents for embossed foil—. 
A. No, it was 75 for plain silver, 85 for plain colored. 

Q. You dropped about a nickel, or over? A. That is right. 

Q. And then when did these prices go down to 70 cents 
for plain and 80 for colored, or 80 for embossed, and 85 

for colored? A. You mean the present prices? Are 
525 you talking about the 70 for plain— 
Q. As I understand, your present price for plain 
foil is 60 cents, it is not? A. Yes, sir. 

Q. There was a time in July of 1957 when you were get- 
ting 70 cents for plain foil? A. Yes, sir. 

Q. When did that drop from 80 to 70? A. In Novem- 
ber of last year. 

Q. I am talking about plain foil now. <A. It dropped to 
60. In November of last year, 1957. 

Q. Now we will come up to November of 1957. What 
were your prices during that time? A. I didn’t hear that. 

Q. What were your prices during November 1957? A. It 
was 60 for plain silver, 70 for plain colored, 70 for silver 
embossed, and 80 for colored embossed. 

Mr. Spriggs: Mr. Walker, you are skipping from July to 
November, but I will have to do that myself. 


By Mr. Walker: 


Q. Did your prices remain static from July to November 
of 1957? A. More or less, sir. 
Hearing Examiner Hier: Do you issue a price list? 
526 The Witness: Yes, we do. 


By Mr. Walker: 


Q. Do you have a copy of it with you? A. No, I don’t. 

Q. How long did these prices for November, that you 
have related, which were put in effect in November 1957, 
remain in? A. They still are in effect. 

Q. Those are your announced prices. Do you ever go 
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below those? A. There have been occasions, to meet com- 
petition, we have. 

Q. Is that the usual practice or the unusual practice? 
A. I would say it is the usual practice—you mean as far 
as I am concerned? 

Q. Yes. A. No, that is an unusual practice. 

Q. What do you first do to a roll of aluminum when you 
get it in your plant? A. Well, it depends on what the 
orders call for. We usually lacquer it and then emboss. 

Q. Are the majority of your sales lacquered aluminum 
foil? A. Yes, sir. 

Q. Are the majority of your sales lacquered embossed 
aluminum foil? A. Yes, sir. 

Q. Would 50 percent be both colored and embossed, if 

you know? 
527 Mr. Spriggs: Can’t we have him testify here? He 
is leading this witness by percentages. 


By Mr. Walker: 


Q. What is the percentage? A. I think I know what the 
percentage is. 

Q. What would you estimate to be the percentage of 
your colored and embossed foil? A. I would estimate that 
we sell about four or five rolls of embossed foil to one 
plain colored foil, embossed lacquered foil to plain lac- 
quered foil. 

Q. That would be over 80 percent then. Am I correct? 
A. Well, let me put it this way, sir: because of the fact 
that we can’t make any money on lacquered foil, plain 
lacquered foil, we are attempting to in some way pick up 
the spread between plain lacquered foil and colored lac- 
quered foil, and we try to discourage the use of plain 
lacquered foil. I may be off. I say it is approximately four 
to five rolls. It may be less. I don’t know for sure. We do 
sell a lot of plain lacquered foil. 

Q. Can you estimate with any degree of accuracy how 
much of it is plain lacquered and how much of it is em- 
bossed lacquered and how much of it is silver? A. It is quite 
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difficult to do, without going through the records. I can 

say it is possibly three rolls of embossed to one roll of 
lacquered foil. 

528 Q. How much plain foil do you sell? A. I would 
say about ten percent. Or probably less. 

Q. How much of the plain colored—that is your lac- 
quered, though, isn’t it. How much of your embossed plain 
do you sell? A. I think, on a percentage basis, it would be 
roughly maybe between seven and ten percent. 

Mr. Spriggs: What was that last? The witness drops his 
voice and we can’t hear over here. 

Hearing Examiner Hier: Keep your voice up, Mr. Jacob- 
son, so everybody can hear. 

Mr. Walker: He said seven to ten percent and that was 
plain embossed foil. 


By Mr. Walker: 


Q. Now assuming that you have orders for plain colored 
foil, what do you do with it as soon as you get the raw 


aluminum or aluminum foil in your plant? A. We put it 
on our lacquering machine and lacquer it. 

Q. Is that the first thing you do, put it on the lacquer 
machine? A. Yes. 

Q. Is there anything unique about a lacquering machine? 
A. Unique? I don’t think so. 

Q. Can it be purchased on the open market? A. In my 
opinion, I think it has to be built to specifications. I think 
there is a differential between running raw aluminum and 

running, let’s say, paper backed foil. 
529 Q. That is laminated foil? <A. Yes. 

Q. But anybody can buy one, can’t they, and the 
companies furnish the specifications for them? A. Yes, 
sir. 

Hearing Examiner Hier: Do you produce for stock, or 
only on order? 

The Witness: Both, sir. 
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By Mr. Walker: 


Q. Can you describe this process, for the hearing ex- 
aminer, or for the record, of lacquering, what it consists 
off A. Well, we have a gravure press, we use nitrocellulose 
inks or lacquers, we do our own mixing, we buy the basic 
colors and then we do our own matching of colors. 

Q. Can you describe this process? A. Yes, sir. We have 
a knurl roll that picks up—this knurl roll consist of a cy- 
linder that has probably millions of cells in it that pick up 
the lacquers. We have a doctor blade that controls the 
flow and thickness of the ink, and it goes through this 
process up into an oven, and there is a drying method and 
it comes out on the other side of the machine, on the 
rewind shaft. 

Q. You didn’t furnish us any plain colored samples, did 
you? <A. No, I didn’t. It is basically the same colors, with- 

out the embossing. 
530 Q. And how many spools can your machine color, 
we will say an hour? A. You mean how many rolls? 

Q. Yes. A. I think that should be termed classified. 

Mr. Spriggs: Have him write it down. 

Mr. Walker: I think we are going to quit for today in 
about two minutes anyway. 

Hearing Examiner Hier: All right. We will adjourn until 
ten o’clock tomorrow morning. (Whereupon, at 4:30 p.m. 
the hearing was adjourned, to reconvene at 10:00 am. 
Friday, June 6, 1958 in Room 332, Federal Trade Commis- 
sion Building, Washington, D. C.) 
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BEFORE THE 
FEDERAL TRADE COMMISSION 


In the Matter of 


Reynoips Metats CoMpANy 


Docket No. 7009 
Room 332 
Federal Trade Commission Building 
Washington, D. C. 
Friday, June 6, 1958 
Met, pursuant to adjournment, at 10:00 a.m. 


BEFORE: 

FRANK HIER, Hearing Examiner. 
APPEARANCES: 

JOHN T. WALKER and JAMES KELLEY, 


Attorneys for the Federal Trade Commission. 


KAHL K. SPRIGGS and WOODSON P. HOUGH- 
TON, of Ellis, Houghton & Ellis, Southern 
Building, Washington, D. C., and W. TOBIN 
LENNON, Attorneys for the Respondent, Rey- 
nolds Metals Company. 


* * * * . * * . 
PROCEEDINGS 


Hearing Examiner Hier: Come to order. 

Whereupon, Hyman Jacobson was recalled as a witness 
for the Commission and, having been previously duly 
sworn, testified as follows: 


Mr. Walker: I might make a suggestion, your Honor. 
I would say about 80 percent of the testimony this morn- 
ing will be what Mr. Jacobson considers classified, so I 
don’t see any reason for these men running back and forth. 
But I am certain some of the questions I am going to ask 
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him, the great majority of them, will be what he considers 
classified. He has so instructed me this morning. So I think 
the two gentlemen that we excluded from the room before, 
at his request, at least for an hour, half an hour, or three- 
quarters of an hour, should stop outside, if that is all 
right with the Court. 

Hearing Examiner Hier: Yes. 

Mr. Spriggs: All right. 

Hearing Examiner Hier: We have to work this rule 
on both sides, you know. 


By Mr. Walker: 


Q. Did you give me the answer yesterday to how many 
spools of 50-foot rolls your machine could color in an hour? 
A. No, I did not. We run from a jumbo roll. And then, 

after we laquer and emboss it, we put it on an auto- 
533 matic rewinding machine. Now, I can give you the 
approximate speed. 

Q. How many do you color an hour, approximately? 
A. Well, we have always classified it in terms of feet. We 
can run approximately, depending on color, I would say we 
can lacquer about 180 feet per minute. We can lacquer and 
emboss at the same speed. 

Q. It makes no difference. All right, now after you get it 
embossed and colored, then you put it on this rewind ma- 
chine? A. Yes, we have an automatic rewinder, a Schultz 
automatic rewinder. 

Q. And that cuts to the appropriate lengths and winds 
on the spools that you ship? A. Yes, sir. 

Q. And after you get rewound, what do you do next? 
A. After we rewind it, we put a label in it, we put an over- 
wrap of cellophane, and we put it in a shipping container. 
We ship it in that form. 

Q. Now, can you estimate what it costs you, under pres- 
ent day prices, to process and pack and sell a plain roll 
of unembossed aluminum? A. Are you talking about plain 
silver or plain lacquered? 

Q. Silver first. A. Yes, I can. 
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Q. Would you tell us what you estimate those 
534 costs to be? A. Approximately 59 cents. 

Q. How do you break that down? A. The cost of 
the base material is 50. 73. 

Q. Is that under present-day prices? A. Yes, sir. 

Q. How do you figure that? A. The present-day price 
is 66.75 cents. 

Q. That is what you are paying for aluminum? A. That 
is right. A 50-foot roll of aluminum weights 7.6 pounds. 

Q. That is the gauge you used? A. .00065. We pay a cent 
and a half for a core, a half a cent for cellophane, 2/10 
cent for the label, 7/10 cent per roll for shipping container, 
and average freight of 3.5 per roll. It is approximately 3 
cents for the salesman’s commission. That is, I am talking 
about material cost, that is roughly 59 cents. 

Q. Now, what are your labor costs? Can you estimate 
those. A. Yes. On a plain roll of silver, I would say the 
labor costs and rewinding and handling would be roughly 
31% cents per roll. 

Q. Now, asume that you lacquer that roll. What would it 
cost you? 

Hearing Examiner Hier: Wait a minute. I want to get 

these as we go along. 
535 What are you selling that roll for now? 
The Witness: Sixty cents. 

Hearing Examiner Hier: You are losing 214 cents on 
each sale then? 

The Witness: Yes, sir. 

Hearing Examiner Hier: All right: Go on with your 
next step. 

The Witness: The average lacquering charge for a 50- 
foot roll is seven cents.. 


By Mr. Walker: 


Q. What do you mean by that? Is that the cost of the 
color or labor and color? A. That is the cost of the lacquer 
itself. I am not talking about labor. I am talking about 
material cost at this point. 
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Q. Have you checked those figures? A. Yes, sir. 

Q. And if the lacquer, does your labor cost go up? A. 
Yes, sir. 

Q. What would that be? A. That would be approxi- 
mately another two or three cents per roll. 

Q. What does that give you, as to the cost of the plain 
laequered roll? A. With labor, it brings it up to roughly 

74 cents per roll. 
536 Q. What do you sell that for? A. Seventy cents. 
Q. Now, what do you sell your embossed and 
lacquered for? A. Eighty cents. 

Q. Are there any additional costs for embossing and 
lacquering in your plant? A. Not in our setup, no. We have 
an integrated method, where we color and emboss in one 
operation. 

Q. In other words, it doesn’t cost you materially more to 
emboss than plain lacquer? A. Once the amortization of 
that roll has been taken over a period of years—we have 
such rolls—we don’t figure it costs us any more label-wise 
to color and emboss in one operation. 

Hearing Examiner Hier: Let me check this with you 
to see if I have it right. It is costing you 6214 cents for a 
plain roll of aluminum foil, uncolored, unembossed, un- 
printed or untreated. You are selling for 60 cents. That is 
2% cents loss per roll. A lacquered roll costs 74 cents and 
you sell for 70 cents. You are losing 4 cents a roll there. 

The Witness: Yes, sir. 

Hearing Examiner Hier: On embossed, material, it is 
costing you 74 cents and you sell for 80 cents, so you have 
a profit of 6 cents. Now, in order to get this straight in my 
mind, what are your relative proportions of sales 

there? 
537 The Witness: It is roughly three rolls of em- 
bossed foil to every roll of plain lacquered foil. 

Hearing Examiner Hier: Where does the lacquered come 
in? 

The Witness: Well, the lacquered foil is the foil that we 
sell that costs us 74 cents. When we— 
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By Mr. Walker: 


Q. You mean that is plain though; three of embossed 
lacquered to one of plain lacquered? A. That is right. 

Mr. Spriggs: Lacquered is the same as colored, isn’t it, 
in our terminology? So the words “lacquer” and “color” 
are synonymous. 

Hearing Examiner Hier: That is true. 


By Mr. Walker: 


Q. Do those costs you have just related, include your 
salary? A. No, sir. 

Q. You mean those are the costs—do they include adver- 
tising? A. No, sir. 

Q. Building, machinery depreciation? A. No, it does not. 

Q. Or general overhead? A. No. 
538 Hearing Examiner Hier. If that is the case, are 
you running overall at a loss? 

The Witness: Yes, sir. 

Hearing Examiner Hier: How substantial is this loss, 
in percent of sales, net worth, or however you want to 
express it? If you want to give a figure, that is up to you. 

The Witness: I would like a little time to think about 
that, sir. 

Mr. Walker: What was that question? 

Hearing Examiner Hier: I asked him what his loss was, 
either in an absolute figure of so many dollars loss, or else 
in percent of net sales, or percent of capital investment. 
Either way he wants to figure it. 

The Witness: I would have to figure the thing out. 


By Mr. Walker: 


Q. Could you figure it out and give us that information 
today? A. Well, I think I would have to go over it with my 
accountant. There are a lot of hidden factors there. I can 
give you that, when I go back, I can send that report in. 

Hearing Examiner Hier: Maybe you can give us a rough 
estimate—your loss last year, your last fiscal year, was it 
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two percent, five percent, ten percent, or whatever your 
investment is in the company? 
The Witness: It is pretty hard for me to determine 
539 that, sir, without going back to my sales and finding 
out the amount of business that we lost, because of 
this letter that came out, which came out— 

Hearing Examiner Hier: I am not talking about busi- 
ness loss now, Mr. Jacobson. You know how you figure 
profits? 

The Witness: Yes, sir. 

Hearing Examiner Hier: You have so much, dollars, 
invested in the company and you have so many dollars left 
after paying all expenses, and that is five percent, six per- 
cent, or whatnot of your invested capital. Now you can 
figure the losses the same way. If you lost $60,000 on an 
investment of $600,000, you have lost ten percent. I was 
trying to get an approximation of your loss, percentage- 
wise, if you can give it to me. 

The Witness: Well, since we had to go down to these 
prices—are you talking about the inception of this new 
price list— 

Hearing Examiner Hier: I am talking about the calendar 
year of 1957. You ended up the year with a loss of X dol- 
lars. I don’t know how much it was. And that X dollars 
is a rough percentage of Y dollars you have invested in the 
business. I am not talking about loss of accounts, or loss 
of business generally. I am talking about how much money 
you ended up the year with less than you had to pay 

out. 
540 The Witness: Well, I can give a rough idea. 
About, maybe, five or six percent. 

Hearing Examiner Hier: All right. 

Mr. Houghton: That is calendar year 1957? 

Hearing Examiner Hier: That is what I asked him. 

Mr. Spriggs: Five or six percent of what? 

Hearing Examiner Hier: Of invested capital. 


By Mr. Walker: 


Q. Are you familiar with what is sold in the territory in 
which you sell your products? A. Yes, sir. 

Q. Especially what is sold to the florist to decorate 
flower pots? A. Yes, sir. 

Q. Do you sell to florists’ wholesalers and florists them- 
selves? A. We sell only to wholesale florists. 

Q. Do you ever talk to florists at any time about what 
they sell, and what they don’t sell? A. Are you talking 
about retail florits? 

Q. Yes. A. Yes, I have a couple of friends who happen 
to be in a particular business. 

Q. Do you talk to wholesalers? <A. Yes. 
541 Q. Do you have salesmen out talking to whole- 
salers? A. Yes, sir. 

Q. As a result of that, do you have means of forming 
an opinion as to what the florist uses to decorate flower 
pots? <A. Yes, sir. 

Q. Based on that information, do you exercise your 
ordinary business judgment in making decisions. A. Yes, 
sir. 

Q. I will ask you, in your opinion, if the florists in the 
territory in which you sell use decorated burlap or plain 
burlap as decoration for potted plants? A. I would say 
little—well, the proportion would be, I would say, about one 
percent of what is used of the foil consumption for the same 
purpose. 

Hearing Examiner Hier: Wait a minute. You asked him 
his opinion, after carefully bringing out he has a means 
of knowledge. Now I much prefer knowledge and fact to 
opinion, if you can obtain it. Is your answer predicated on 
what you have seen and heard in the trade? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Very well, then it is fact and 
not opinion. 


By Mr. Walker: 


Q. Now, based on what you have seen and know in 
542 the trade and heard, can you estimate how much 


462 


cellophane is used to decorate potted flowers sold by 
florists? A. I would say virtually none. Virtually no 
cellophane is used as a potted plant decoration. I would 
say probably less than one percent. 

Q. Based on the same information, can you state what 
products other than aluminum foil, are used by florists to 
decorate potted plants in the markets as they now enter? 
A. Other than what you have mentioned? 

Q. Yes, sir. A. There is nothing to my knowledge. 

Q. Based on the same information, is cellophane used 
for anything by florists? A. Yes, sir, it is used to wrap eut 
flowers. Cellophane bags are used for corsages, and prob- 
ably for overwraps of various things that they want to 
keep clean, keep the dust off. 

Q. Now, how long have you— 

Mr. Spriggs: Just a moment. I don’t want the witness 
to put that piece of paper he has been testifying to away. 
I would like to see that: I don’t want him to put it away. 
I want to use it. 

Mr. Lennon: Is it all right to bring our clients in now? 

Mr. Walker: All right. 


543. By Mr. Walker: 


Q. Based on your experience as a processor of alumi- 
num foil, and selling to the florist trade, do you have 
an opinion—you can answer this Yes or No—as to the 
effect of the acquisition of Arrow Brands, Inc., by the 
Reynolds Metals Company upon the future of this particu- 
lar business? 

Hearing Examiner Hier: Just a minute. The question 
calls for a Yes or No answer. Answer Yes or No. 


By Mr. Walker: 
Q. Do you have an opinion? A. Yes, I do. 


Hearing Examiner Hier: All right. Now put the $64 
Question. 


, 
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By Mr. Walker: 


Q. Now, you are familiar with the introduction into the 
florist market of foreign foil, are you not? A. Yes, sir. 

Q. You related yesterday that there are two or three— 
maybe four—companies that are selling foreign foil in this 
field? A. I don’t think I said anything about it yesterday. 

Mr. Spriggs: That is right. 

Hearing Examiner Hier: You are getting him mixed 
up with Mr. Roth. 


544 By Mr. Walker: 


Q. I asked you who your competitors were. A. I gave 
the domestic competitors. I don’t think I mentioned the 
foreign. 


545 By Mr. Walker: 


Q. Now who would be the foreign agents or foreign 
competitors that are selling to the retail or to the whole- 


sale florist supply houses, that you know of? A. There is 
one in Austria, and one in Italy. The one in Austria I 
think is Bruder Teich. I am not familiar with the name of 
the one in Italy: 

Q. You know their sales agents though? A. Yes, A. B. 
Howard in New York. 

Q. What is Lion Ribbon? A. Lion Ribbon, to my knowl- 
edge, have been importing foreign foil. 

Q. And they have been selling it to wholesale florists? 
A. Yes, sir. 

Q. Now, are you and your salesmen aware of the competi- 
tion and the competitive factor resulting from the introduc- 
tion of these foreign foils into the markets? A. Yes, sir. 

Q. Do you have an opinion as to whether or not those 
sales have increased or decreased over the past three 
years? Or, do you have any means of knowing? A. No, I 
don’t. 
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Q. When were they first introduced into the market? 
A. I think in 1954. The early part of 1954. 

Q. Would you know whether or zot their sales have 

increased since they were first introduced in 1954, 
546 say up to the present time. A. I think it has. 
Q. In your opinion it has? A. Yes. 

Q. Do you know what prices they charge? A. Yes, sir. 

Q. What are those prices? A. You are talking about a 
converter roll? They sell both ways. They sell in master 
rolls, 5,000 foot rolls, and they also sell it in a 50-foot roll, 
with an over-wrap of cellophane. 

Q. Describe how they sell it, and what they offer. 
A. The 50-foot roll, as I understand it, has a price of 71 
cents, for colored, and embossed foil, and I think the price 
of the plain lacquered foil is 61 cents a roll. These are 
approximate. 

Q. What is the plain foil, if you know? A. I don’t know 
what the plain is. 

Q. They are generally around that price? <A. Yes, sir. 

Q. And they are below the price of the ordinary proces- 
sor of foil that is made in this country? A. Yes, sir. 

Q. Have they taken any accounts from you? A. Yes, 

sir. 
547 Now it was introduced in what year—1954? 
A. 1954, I believe it was, yes. 

Q. We will say up to November Ist, 1957, did your sales 
increase or decrease? A. Until November 1, 1957, they 
have increased. 

Q. And what happened after November 1, 1957, to your 
sales?) A. They have decreased. 

Q. Dollar-wise or poundage-wise? A. Dollar-wise. 

Q. Your poundage has gone up slightly, is that right? 
A. I would say it has, yes. 

Q. And were you able to increase your dollar sales and 
your poundage sales of aluminum foil to the florist trade 
up until November 1, 1957, notwithstanding the prices 
charged by the importers of foreign foil? A. Yes, sir. The 
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record will show, the record I have of our sales, annual 
sales. 
Q. Now, getting back to the question I asked you: Do 
you have an opinion. 
Hearing Examiner Hier: He already said he had an 
opinion. 
By Mr. Walker: 


Q. All right. (Continuing)—as to the effects of the 
acquisition of Arrow Brands by the Reynolds Metals Com- 
pany? 

Hearing Examiner Hier: On whom? 


548 By Mr. Walker: 


Q. Upon yourself, first. A. Yes, sir. 

Q. What is that opinion? 

Mr. Spriggs: I object. In the first place, that is the ques- 
tion for the Examiner and the Commission to determine. 
Two, this witness has not shown a sufficient knowledge of 
the entire industry, nor is this witness in a position to give 
an opinion on that, nor has there been a sufficient founda- 
tion for this witness to give such an opinion. 

Hearing Examiner Hier: You are half right and half 
wrong. He has not been qualified sufficiently to give an 
opinion on the industry as a whole. And that of course is 
the ultimate question in this case anyhow. 

But he can testify as to the impact of this acquisition on 
him and his business, even though that may be answered 
in a mixture of facts and opinion. That is not the ultimate 
question, the effect on him; he is just one segment of this 
industry. He can give an opinion as to the impact of this 
acquisition upon him. Any question asking him to give 
the impact of this acquisition on the industry as a whole, 
I will disallow, because I don’t think anyone, in one partic- 
ular segment of the industry, I don’t care who the con- 
verter is, whether it be Mr. Roth or Mr. Jacobson, or who 
it is, is in a position to do that. They are too busy with 
their own affairs. 
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549 So the objection as far as this pending question 
goes is overruled, and the witness may answer. 

You may tell us what impact this acquisition has had 
upon you, if any. When I say impact, I mean in the sense 
of effect. 

Mr. Walker: I asked the question what it will have on 
him. 

Hearing Examiner Hier: Will have? 

Mr. Walker: Yes, sir, that is first, and then I will ask 
what it has had. 

Hearing Examiner Hier: We will start with what it has 
had first. 

Mr. Spriggs: Could we have a question so that it will 
be clear that my objection relates to a specific question, 
because so far as the record stands now, you have asked a 
question and he has asked a question, and they are dif- 
ferent. 

Hearing Examiner Hier: All right. What effect, if any, 
has this acquisition by Reynolds Metals of Arrow Brands, 
Inc., had upon you and your business? 

Now the record may show that Mr. Spriggs has an objec- 
tion to that on the ground he previously stated. That 
objection is overruled. Answer the question. 

Mr. Spriggs: I wanted to add one more: It is specula- 
tive and conjectural on his part. 

Hearing Examiner Hier: All right. That is overruled, 

too. 
550 A. In the first place, we have a line of plain foil, 

plain lacquered, and embossed foils. We have to 
have that line in order for it to be a complete line, to sell 
to the florists. We show a definite loss in a 60-cent price 
for plain; we show a definite loss in a 70-cent price for 
plain colored. We do not—-there is not enough profit in the 
over-all, if any profit in the over-all picture, to warrant 
any future expansion, to warrant any advertising. We 
ean’t even go to the bank, as a matter of fact, and show 
figures so that we can get money to operate. 
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We have shown a loss. I think our figures can prove it, 
and it is just a question of not being able to remain in 
that business. 

Hearing Examiner Hier: How do you charge that to 
the Reynolds Metals Company acquisition of Arrow 
Brands, Inc.? 

The Witness: Well, sir, in spite of the fact that foreign 
foil came into this country, I think it should be taken into 
consideration how the manner in which foreign foil is sold. 

For one thing, not everybody buys foreign foil. It is 
confined more or less to the larger users. They have to 
buy a minimum quantity of a certain amount of foil. 

Mr. Spriggs: May I ask whether this witness, who has 
demonstrated a lack of knowledge of foreign foil, is able 

to testify profusely about it now? 
551 The Witness: Sir, I have spoken— 

Hearing Examiner Hier: (Interposing) Wait a 
minute. Don’t you go answering counsel except on a ques- 
tion, not an objection. 

Hearing Examiner Hier: He may testify. It is not a 
question of admissibility, Mr. Spriggs, at this point. It is 
a question of weight. I will assess the weight I want to 
give to his statements about foreign foil in view of what 
he has said about his acquaintanceship with foreign foil. 
Continue your answer. 

Mr. Spriggs: I want to make a note that I consider it 
has not been shown that he is qualified to speak of foreign 
foil and I object on that ground. 

Hearing Examiner Hier: I am taking this to mean— 
and I caution the witness in this respect, Mr. Jacobson: 
When you talk about foreign foil, I want you to confiine 
your answers to what you have encountered in the market 
place, in attempting to sell your foil as against this foreign 
foil, plus any examination you have made of these foreign 
foil importers’ sample books. Of course that should be in- 
cluded, too. 

The Witness: Yes, sir. 

Hearing Examiner Hier: But I want you to confiine 
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your answers to your experience with this foreign foil, 

with which you are competing. The objection is overruled. 

The Witness: I have some knowledge, sir, of 

552 foreign foil, because I spoke to both the representa- 

tive of Bruder Teich and also to Mr. Howard, who 

have been down to see me to try to get me to buy foreign 
foil. So I do have some knowledge. 

Getting back to the point— 

Mr. Walker: May I interject one thing? When you sell 
the foil and your salesmen sell the foil, do you know what 
terms they offer and what prices the foreign competition 
is offering you from those sources? 

The Witness: Yes, sir. 

Mr. Walker: All right, go on. 

The Witness: The sale of foreign foil has been restricted 
more or less to large users. They have to buy a minimum 
amount; they have to pay for it at the dock. The delivery 
is roughly about two to three months. Now what has hap- 
pened is this: There are several smaller outfits that can 
not buy foreign foil, they do not have the capital, they 
can not use the amount of foil that is set as a minimum. We 
have been getting orders from these smaller people; as I 
said before, there are quite a few who would not buy 
foreign foil, even the ones that did buy foreign foil of neces- 
sity ran out of colors or embossings, and since the delivery 
was poor, they bought domestic foil at a higher price. 
They bought from us, they bought from Arrow, they 
bought from Highland, they bought from others in the 

business. 
553 Hearing Examiner Hier: Well, the gist of this 
last paragraph or two is that the foreign foil com- 
petition, you do not in your opinion, consider the cause of 
your losses? 

The Witness: No, sir. 

Hearing Examiner Hier: Because of the reasons you 
have stated? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Now the original question we 
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started out with about five minutes ago, that I put to you, 
was: How do you attribute these losses of which you have 
testified, how do you lay them at the door of the Reynolds 
Metals Company’s acquisition of Arrow Brands, Inc.? 

The Witness: Because we had to meet the prices of 
Arrow Brands, when they sent out that general letter of 
November 1. We did not have to meet those prices prior to 
that letter. In other words, people would not buy from us 
at the higher price than they would pay from Arrow 
Brands. 

Hearing Examiner Hier: Were you selling below Arrow 
Brands, paper for paper, and foil for foil, and pattern for 
pattern, prior to November 1, 1957? 

The Witness: There have been occasions when we have 
had to do that to meet competition. 

Hearing Examiner Hier: When they lowered their prices 
in November 1957, did they go down to meet your price, or 
did they go below your then current prices? 

554 The Witness: They went below our general price 
structure. 

Hearing Examiner Hier: And then you had to go down 
to meet them? 

The Witness: Yes, sir. 

Hearing Examiner Hier: And that put you in the loss 
category? 

The Witness: Yes, sir. 

Hearing Examiner Hier: I still ask you: How do you 
charge that up to Reynolds Metals’ acquisition of Arrow 
Brands? 

The Witness: Well, sir, we have had to meet the prices— 
at the time of the acquisition, or at the time of the letter of 
1957, when the prices were established in a letter, we had to 
meet those prices, and in view of our costs, and so forth, 
we could not compete with that price and make money. 

Hearing Examiner Hier: The only thing I can get out 
of that is that you assume that if Reynolds Metals hadn’t 
acquired Arrow Brands, they wouldn’t have gone down and 
therefore you wouldn’t have lost money. Is that right? 

The Witness: Yes, sir. 

Mr. Spriggs: Of course I think that is speculative. 

Hearing Examiner Hier: I know it is. I understand 
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that. It is a matter of weight, Mr. Spriggs. I am 
555 ~—strying to find out what he is driving at here. 
All right, he answered your question. If you want 
to protect the record, put the other two questions that I 
will disallow. 


By Mr. Walker: 


Q. What effect, if any, did Arrow Brands’ advertising 
program have, after the acquisition? 

Mr. Spriggs: After the acquisition. I object to that on 
the same grounds that I did before. 

Hearing Examiner Hier: Overruled. He is asking him 
for actual effect now, if any. Go ahead. 

Mr. Spriggs: He hasn’t laid a foundation. Is this to be 
the entire industry or just upon him? 

Hearing Examiner Hier: I said on him, and I think he 
said on him, too. We are talking about you and your 
business now. 

The Witness: Yes, sir. There has been a lot of 
brochures mailed, there have been calendars, or display 
cards. 

To sum it all up, there has been a lot of advertising 
that did affect our—we could tell by the sales, we could 
tell by the accounts we lost. 

Mr. Spriggs: I object to that. For a man to be able to 
state that ‘‘I can tell by the sales,’’ when it is obvious no 
person can tell what the cause was, or attribute it to ad- 

vertising. It is so speculative, I move to strike that 
556 last portion of the answers. 
Hearing Examiner Hier: Read the answer, please. 

(Answer read.) 

Hearing Examiner Hier: You may strike out of the 
record beginning with the words ‘‘To sum it all up.’? The 
former is factual, the latter in my opinion is speculative 
and beyond the scope of the question anyhow. 

Mr. Walker: May I argue that point? I would like to 
get a little law on that, your Honor. I don’t think it will 
take very long. 

This is an administrative hearing, this man has been 
qualified for this business, and I think in a Section VII 
case he can give his opinion as to what happened. 


471 


Hearing Examiner Hier: I don’t think you are going 
to find a ruling that says the answer is beyond the scope 
of the question. 

Mr. Walker: What was the question? 

Hearing Examiner Hier: Read the question. 

Mr. Walker: What effect, if any, did the advertising 
program of Arrow Brands have upon his business. 

Hearing Examiner Hier: Sure. That calls for a factual 
answer. It doesn’t call for speculation and opinion. 

Mr. Walker: I disagree with you. 


By Mr. Walker: 


Q. Do you have an opinion as to what effect their 

557 ~=—advertising has had upon your business, as it relates 

to your ability to sell in the market and loss of cus- 
tomers, if any? A. Yes, sir, I have. 

Q. What is that opinion? 

Mr. Spriggs: I object. 

Hearing Examiner Hier: State your objection. 

Mr. Spriggs: I object on the ground, first, that no proper 
foundations has been laid for this; just to ask a man 
whether he has an opinion and he says yes, and then ask 
him what that opinion is doesn’t necessarily make, doesn’t 
by any means make it a proper foundation. 

This witness has not shown any advertising expert 
qualifications, in determining the effect of advertising upon 
his business or any other business. Secondly, it is purely 
conjectural and speculative and there are not facts in this 
record, or no qualifications shown this witness which would 
make any reasonable relation between what he has stated, 
what he shows he knows and the answer which is sought to 
be obtained. 

Hearing Examiner Hier: Mr. Spriggs, as to the first 
point, that he hasn’t been shown to be an advertising ex- 
pert, I don’t know whether Mr. Roth is or not, but he or 
anybody else, Catty or Highland, or what-not, certainly 
can give an opinion as to the effect of competitor’s ad- 
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vertising on his own business. The Pillsbury Case 
558 I might refer you to; it was specifically allowed, 

specifically objected to on both sides, I might say, in 
that case. 

He may give his opinion. I am not saying what weight 
it will have, as to the effect of competitive advertising on 
his individual business. 

Now that is an opinion only. It is not factual. 

Mr. Spriggs: Well, if I may add something, of course 
competitive advertising is a different thing. But you are 
speaking of the advertising of Arrow Brands. There is a 
lot of other advertising going on and nothing is taken into 
consideration about that. 

Hearing Examiner Hier: I will amend my statement to 
say of competitive advertising or a specific competitor’s 
advertising. He may given that opinion. The same as your 
man can give it. 

You may answer the question. The question pending 
is, if J remember it correctly, what is your opinion as to the 
effect of Arrow Brands’ advertising on your business since 
August 31, 1956, either Arrow Brands, or Reynolds Metals. 

The Witness: It has hurt us considerably. 


By Mr. Walker: 


Q. Can you explain why it has hurt you? A. Well, for 
one reason, we couldn’t compete with that type of advertis- 
ing. There isn’t enough money, enough profit in the phase 

of business we are in, in the florist foil business, to 
559 go into an advertising campaign. We just possibly 
couldn’t do it. 

Q. In your opinion, what will be the future effects of the 
acquisition of Arrow Brands, Inc. by Reynolds Metals Com- 
pany, upon your business? 

Mr. Spriggs: I object to that, particularly the form of 
the question. The question has no hypothesis in it, and 
that is more conjectural and speculative, in the form in 
which it is asked, than almost anything else. 
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Hearing Examiner Hier: What do you say? 

Mr. Walker: ‘Well, I think this, there is no question 
but what he can answer his opinion as to the future effects 
of this and then he can explain it. 

Hearing Examiner Hier: Why? 

Mr. Walker: Because more and more in anti-trust cases 
the courts are permitting witnesses who are qualified in 
industry to give their opinion upon six basic things: 
First, industrial history; second, trade usages; three, 
volume and production and sales; four, distribution prac- 
tices; five, prices; and six, probable cause and effect. 

Hearing Examiner Hier: What case are you quoting 
from? 

Mr. Walker: I am quoting to you, your Honor, from 
a recent book, ‘‘Selective Writings on Evidence and Trial,’’ 

an article by George H. Dession, on page 520 thereof, 
560 in which he cites his authority for that the American 
Tobacco Case. 

Hearing Examiner Hier: The first or second one? 

Mr. Walker: 39 Fed. Suppl. 957. 

Hearing Examiner Hier: That is the first one. You 
mean that is the only case he cites for those six propositions 
there? 

Mr. Walker: Yes. 

Hearing Examiner Hier: In the first place, that quota- 
tion doesn’t make sense to me. That excerpt from that 
article, rather. He can give his opinion on history— 

Mr. Walker: Industrial history. 

Hearing Examiner Hier: His opinion on the current 
sales—there is no ground for opinion in those two instances 
I heard you read there. 

Mr. Walker: Well, an expert, and I mean by that a 
practical expert, a man who has been in the trade, can give 
his opinion on industrial history. Now this specifically 
applied to the relaxation of rules in big cases, or antitrust 
cases, the opinion evidence rule. 

Secondly, he claims that trade usages and customs, that 
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he can give an opinion on that. He can also give an opinion, 
or testify as to the volume of production and sales, based 
on opinion. And fourth, on distribution practices in that 
industry, fifth on prices, and sixth on probably cause and 
effects, 
561 Hearing Examiner Hier: I don’t see how opinion 
is possibly admissible in the first five. Probable 
causes and effects, yes, but not on the first five, because 
there are statistics available in every instance. History is 
written; past, frozen. Trade practices either exist or they 
don’t exist. 

I don’t see where the American Tobacco Case, as I 
remember, permitted any such question as you just asked 
here. 

Mr. Walker: In this he cites: In the transcript— 

Hearing Examiner Hier: Of course his article is no 
authority to me. 

Mr. Walker: I understand that. 

Hearing Examiner Hier: Because I can quote Wigmore 
four ways from the middle. 

Mr. Walker: If you will just wait a minute. 

He cites only—and I am reading: ‘‘From the transcript 
of the original record, the court permitted the witness 
to testify—the only question was raised as to the his- 
torical sketch of the historic nature of the tobacco in- 
dustry.’” 

There is nothing in here, I would say, no authorities, 
it is his opinion there are no authorities, that he cites, 
specifically on this probable cause and effect that I can 
find at this present moment. 

However, I do want to say in the Dictaphone Products 

case, for example, they permitted, and this Commis- 
562 sion permitted, an expert to get on the stand and 

testify that in his opinion there were approximately 
1,000 responsible dealers in the United States. 

Hearing Examiner Hier: That was market shares; 
a Section 3 case. 
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Mr. Walker: If the Court will give me time, I think 
J can find a case on this speculation, on opinion as to the 
future effects, not of an acquisition, but of future probable 
cause and effect, opinion on that that is accepted by the 
courts in these particular type of cases, from a practical 
expert. 

Could we have a ten-minute recess? 

Hearing Examiner Hier: It is not time for that yet. 

I will tell you what I am going to do. I am going to 
allow the question to be answered, and you may move to 
strike. And I am pretty sure I will strike it. 

The reason I am doing that, there is no jury here, no- 
body’s mind to be poisoned. I have been through this 
laundry many times before. The point in letting him answer 
the question is to get the evidence in the record. If Mr. 
Walker appeals to the Commission, and they see fit to 
reverse me, as they frequently do, the matter will then be 
in the record and all that has to be done is just consider 

it as part of the record. Otherwise, we have to 
563 call him down here again. 

Mr. Spriggs: The question, as you may realize, 
is one of the same nature that you disallowed a moment 
ago, because this question is, as I recall it, calling for an 
opinion as to what this witness considers will be the effect 
of the acquisition. 

Hearing Examiner Hier: On him. 

Mr. Spriggs: No, of Arrow Brands; it isn’t limited to 
him. It is to the entire industry. 

Hearing Examiner Hier: Read that question for me. 


(The reporter read the question as follows: 


(Question: In your opinion, what will be the future 
effects of the acquisition of Arrow Brands, Inc., by Reynolds 
Metals Company, upon your business?’’) 


Hearing Examiner Hier: ‘‘upon your business.’? Now 
I would disallow any questions on the industry. But that 
confines that to him. Now what do you have to say? 
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Mr. Walker: (Handing book to the Examiner.) 

Mr. Spriggs: That is nothing but a professor’s propa- 
ganda article. 

Hearing Examiner Hier: I know that. 

The first thing I see, it says in U.S. versus American 
Tobacco Company, the government’s economic expert, this 
gentleman is not an economic expert. 

Mr. Walker: I understand that. 
564 Hearing Examiner Hier: I don’t think there is 
anybody in this business that is. 

Mr. Walker: We are talking about practical experts. 

I will cite you the Brown Shoe case for that, in which 
the court, on the interlocutory appeal, said that people 
in the trade can estimate—he didn’t say effects now, he 
didn’t say certain things about the industry— 

Hearing Examiner Hier: Well, you know as well as 
I do that any finding of future effect under a Clayton Act 
case, which is futuristic in its concept and so on, is bound 
to be an inference. And I think it is improper for a wit- 
ness, unless he be a medical or scientific expert, to draw 
inferences. 

Mr. Walker: If you don’t want it, we don’t have to 
proffer it. It is not that important. I mean, if you over- 
rule it, I am going to quit. You don’t have to put it in 
the record. I don’t think it is crucial one way or the 
other. 

Hearing Examiner Hier: I know, but the question is 
close enough that your superiors or somebody else might 
want it in the record. I am going to permit the question 
and then strike it on your motion. 

Now we go back again, if you can find the question. 


(The reporter read the question as follows: 


(‘‘Question: In your opinion, what will be the future 
effects of the acquisition of Arrow Brands, Inc. by 
Reynolds Metals Company, upon your business ?’’) 
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565 The Witness: In my opinion, I thing we would 
have to go out of the fabrication of florist foil. 

Hearing Examiner Hier: What you were about to say, 
Mr. Walker, did it have anything to do with the question 
and answer? 

Mr, Walker: I wanted to add to it, based upon your 
observation and experience. 

Hearing Examiner Hier: Well, that same question is 
in the former question. 

Do you move to strike? y 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: The motion is granted. The 
question is disallowed and the answer is stricken. 

Put your next question. 

Mr. Walker: Can I continue on this line of questioning, 
with the same thing? 

Hearing Examiner Hier: Yes. If you want to protect 
your record, put your next question. 


By Mr. Walker: 


Q. What is the basis for your opinion? 

Mr. Spriggs: I object to that. The question and answer 
have been stricken, and— 

Hearing Examiner Hier: I know. 

Mr. Spriggs: This witness, of course, is not qualified in 

our judgment, either by training or experience, in 
566 any of the lines which would be proper for him to 

express an opinion in the field in which he is being 
asked to express an opinion. 

Hearing Examiner Hier: Technically you are correct. 
But Mr. Walker wants to protect his record and I always 
go as far as I can. I am going to strike the answer when 
it is given, because it hinges on the first one. The first 
has been stricken and this one will be stricken. But he is 
going to give it. What is the basis of that opinion that you 
gave us? 

Mr. Spriggs: Can’t he make a proffer and do the same 
thing? I ask that he be required to make a proffer. 
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Hearing Examiner Hier: Well, I will permit him to 
answer. 

Go ahead and answer. What is the basis of that opinion 
expressed, that you are going to go out of business? 

The Witness: ‘Well, taking into consideration what it 
costs us to produce a roll of aluminum foil, we just can’t 
make any profit in it to remain in that particular field. 

Hearing Examiner Hier: On motion of counsel for 
respondent, the answer is stricken. 


By Mr. Walker: 


Q. Are there any other considerations that enter into 
your opinion, other than the profit? 

Mr. Spriggs: Objection. 

Hearing Examiner Hier: Objection overruled. 
567 Go ahead. 
The Witness: Yes. There isn’t enough profit in it 

for any future expansion in that particular line. 

Hearing Examiner Hier: Do you move to strike? 


Mr. Spriggs: Yes. 
Hearing Examiner Hier: It is stricken. 


By Mr. Walker: 


Q. Anything else? A. Well, as far as advertising is 
concerned, as far as trying to get financial help in this 
particular phase of business, I don’t think we would be able 

to get it, in view of what the conditions are. 
568 Hearing Examiner Hier: That answer is also 
stricken on motion of counsel for respondent. 


By Mr. Walker: 


Q. Do you have any prior experience on which to base 
your opinion that you have just given? A. Yes, sir. It 
has happened in another phase of the aluminum foil busi- 
ness. 

Hearing Examiner Hier: I didn’t hear that. 

Mr. Spriggs: I move to strike that. 

Hearing Examiner Hier: Wait a second. In another 
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phase? Is that a phase concerning you, in which you were 
engaged? 

The Witness: Yes, sir. 

Hearing Examiner Hier: All right. He has moved to 
strike and the answer is stricken, because it is in line with 
all the rest. 


By Mr. Walker: 


Q. What were you referring to? A. I was referring to 
the household foil. 

Hearing Examiner Hier: Which you detailed yesterday 
afternoon? 

The Witness: Yes, sir. 

Hearing Examiner Hier: All right, that answer is also 
stricken. 


By Mr. Walker: 


569 Q. What happened to you there? 
Mr. Spriggs: He already stated that. 

Hearing Examiner Hier: He stated that, and that is 
in the record. You want into that yesterday afternoon. 

Mr. Walker: Maybe I should go into it more completely. 

Hearing Examiner Hier: That is just one of the bases 
on which he expressed this opinion I have stricken. I am 
going to disallow that question completely. Let’s take up 
another subject, if you are through with that. 

Mr. Walker: That is all. 

Hearing Examiner Hier: You are through with this 
witness? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: Now wait a minute. I don’t 
like to tell a lawyer what to do, but if you want to lay a 
groundwork for appeal to those two questions I disallowed, 
namely, his opinion on the industry as a whole, you better 
put your questions and get them specifically ruled out. 
Otherwise you will have an inadequate basis for appeal. 
It is up to you. 
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Mr. Walker: I don’t think we need it on the whole 
industry. I am going to bring each one of them in. Well, 
I will ask the question. 


570 +By Mr. Walker: 


Q. Do you have an opinion, based upon your experience— 
Hearing Examiner Hier: (Interposing.) He has already 
said he has the opinion. Ask him what his opinion is of 
the effect of this acquisition on the industry as a whole. 


By Mr. Walker: 


Q. What is your opinion as to the effect of this acquisi- 
tion upon the processing of foil for sale to the florist trade? 
Hearing Examiner Hier: Don’t answer for a moment. 

Mr. Spriggs: I object to that. 

Mr. Walker: I am not sure I asked the right question. 

Mr. Spriggs: If he is going to change it, there is no 
use in my objecting. 

Hearing Examiner Hier: Not if he is going to with- 
draw it, there isn’t. 


By Mr. Walker: 


Q. What effects, if any, will the acquisition of Arrow 
Brands, by the Reynolds Metals Company, have upon the 
domestic producers and domestic processors of aluminum 
foil for sale to the florist trade? 

Mr. Spriggs: I object on the ground that this witness 
has shown, by the facts in this record, that he is not quali- 
fied to answer such question; he is not an expert in the 
field; that he has also no foundation in factual knowledges 

which he possesses, having done business only on 
571 a limited area, or in a limited area, and that the 

answer, from his standpoint, would be so conjectural 
and speculative, as to be inadmissible, and that it asks 
for an opinion upon the ultimate issue, in regard to a 
matter which he is not qualified, from this record, to 
express such an opinion on. 
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Hearing Examiner Hier: The objection is sustained for 
the reason that there has been an inadequate basis laid 
for this witness to testify as to the effects on the industry 
as a whole. 

I permitted him to testify as to the effects on his own 
business, which he knows thoroughly, but not the industry 
as a whole. There is an inadequate qualification shown. 
That is the reason your objection is sustained. 

Are you through with this witness now, Mr. Walker? 

Mr. Walker: Off the record. 

Hearing Examiner Hier: Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. All right, 
you may make your proffer. 

Mr. Walker: I am going to proffer an answer. If the 
witness were permitted to testify in answer to the last 
question, I would expect the witness to answer that, in his 
opinion, the future effects of this acquisition will be that 
only Arrow Brands and the foreign competitors will remain 

in this field. 
572 Hearing Examiner Hier: All right. That is the 
end of the proffer. Now, are you through with your 
direct examination? 

Mr. Walker: Yes. Now can we have a recess? 

Hearing Examiner Hier: Yes. We will take a ten- 
minute recess. 


(Whereupon, a short recess was taken.) 
573 Hearing Examiner Hier: This is cross-examina- 
tion, 
Cross-Examination 
By Mr. Spriggs: 


Q. Mr. Jacobson, did you come here in response to a 
subpoena? A. Yes, sir. 


482 


Q. Was it a subpoena duces tecum? Did it call for you 
to bring some papers or documents on it? A. Yes, it did. 

Q. Have you got a copy of the subpoena with you? A. 
Yes. 

Hearing Examiner Hier: Show it to him. 


(The witness handed a document to Mr. Spriggs.) 


Mr. Spriggs: Is this subpoena a matter of record? If 
so, I won’t state what is on it. 

Hearing Examiner Hier: It is a matter of record down- 
stairs. It is not a matter of record in this transcript. 


By Mr. Spriggs: 


Q. This subpoena duces tecum required you to bring 
with you your current balance sheet; total sales of alumi- 
num foil to the florist trade for the years 1954 to 1957, 
inclusive; and the respective samples of foil products sold 
to the florist trade. A. Yes, sir. 

Q. And called for you to be here on the sixth day 


574 of June 1958. A. Yes. 
Q. You were here, of course, before that time, 
were you not? <A. Yes. 

Q. And have been here ever since the hearing started? 
A. Since Tuesday afternoon, sir. 

Q. How old are you, Mr. Jacobson? A. I am forty-four. 

Q. Now, is your plant rented or is it owned by you? 
A. It is owned by me—that is, the building is not owned; 
the material in the building is owned by me. 

Q. Who owns the building? A. Brewer, Howard Brewer, 
who in turn subleases it to a man named Nathan Dworman, 
who in turn leases it to us. 

Q. Does either the owner or the original tenant of which 
you have a sublease have any interest in your business? 
A. No, sir. 

Q. Are you the sole owner of your business? A. Yes, sir. 

Q. No one else has any financial interest in it? A. No, 
sir. 
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Q. Now, you, of course, have added to your equipment 
from the time that you first bought it? A. Yes, sir. 
Q. And as of today, what kind of equipment do 
575 you have there? A. May I ask, sir, if this is classi- 
fied? I think I was not in for the testimony of the 
competitors. 
Mr. Spriggs: I forgot that. That is perfectly all right 
with us. 
Hearing Examiner Hier: All right. 


(Whereupon, Messis, Roth and Murphy withdrew from 
the room.) 


Hearing Examiner Hier: All right, answer the question. 
What kind of equipment do you have in your plant today? 

The Witness: We have a coloring and embossing 
machine, we have two embossers, we have a Shultz auto- 
matic rewinder, we have two semi-automatic rewinders. 


By Mr. Spriggs: 


Q. Have you added any to your equipment in the last two 
or three years? A. Yes, sir. Well, we added the Shultz 
rewinder to our equipment I think in 1955. 

Q. Have you added any equipment since 1955? A. Yes, 
we have added some embossing rolls and nothing in the 
line of machinery. 

Q. Your plant is in Worcester, Massachusetts? A. Yes, 
sir. 

Q. How many employees—that is, employees exclusive of 

salesmen—do you have? A. Exclusive of salesmen? 
576 Q. Yes. A. At the present time we have seven. 
Q. Seven. And generally what are their duties? 
A. The duties are to color, lacquer foil, to emboss foil, to 
handle foil, ship it, bill it, invoice it, and whatever duties 
are required of them in the general run of the business. 

Q. And then you yourself, of course, are excluded from 
the seven; that makes eight. A. Yes, sir. 

Q. Now how many salesmen do you have? A. Let me 
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modify or qualify one statement. My brother works for 
me; he is a combination inside man and outside man. 

We have no exclusive salesman; that is, just handling 
our foil alone. We have representation with people who 
handle our line in alliance with other materials that are 
sold to the wholesale floral trade, such as ribbon, wire, et 
cetera. 

Q. But apart of the duties of your brother is to sell foil? 
A. Yes, sir. 

Q. And in addition to that, he works in the office, too? 
A. Yes, sir. 

Q. Now, other than your brother, who else does the sell- 
ing for you? A. Do you want the names of our represen- 
tatives? 

Q. Yes. <A. All right. Jack Levy—L-e-v-y; 
577 Edward Pantell—P-a-n-t-e-l-l; Vince Palmer— 
P-a-l-m-e-r. As far as florist foil, those are the three 

that we have, besides my brother who sells. 

Q. Do you have any other part-time salesmen or persons 
who do selling in some indirect way for you besides those 
you named? <A. No, not to my knowledge. 

Q. Now, where are those gentlemen stationed? Are they 
all in Worcester or are they in different territories? <A. 
They are in different territories. 

Q. And each one of them has a certain territory? A. 
Yes, sir. 

Q. And your territory again is the New England area, 
some along Eastern Seaboard, and how far south do you 
go if you go that far? A. We have gone as far south as 
Georgia. We had a man in the southeast territory who is 
now no longer with us. 

Q. Isee. A. But we have sold in that area. 

Q. When did you discontinue in that area? A. About 
six to eight months ago. We still get some business by 
mail but there is no solicitation in that area. 

Q. Now in addition to the personal solicitation through 
your salesmen, I suppose you use the telephone, letters 
and brochures, and other forms? <A. Yes, sir. 
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578 Q. And other forms of solicitation? A. Yes, sir. 

Q. Do you have any of your advertising or solicita- 
tion which you do by means of displays if you have them 
with you? A. We have our swatch books of colors and 
embossings, 

Q. You mean these things that have been introduced in 
evidence? A. Yes, sir. We send those to various people. 
Our salesmen carry them with them to show the customer. 

Q. But you also send out letters to your various cus- 
tomers, don’t you, and keep them informed as to what you 
are doing or are about to do in the field? A. No, sir. The 
only letters, general letters, that we have sent out are 
price lists. 

Q. What? A. Price lists, 

Q. Price lists? A. Yes. 

Q. Now I believe you stated you are going to furnish 
those prices? <A. Yes, sir. 

Q. From 1955 to date? <A. Yes, sir. 

Q. Do you have any divisions of your company or 
579 subsidiary of yourcompany? A. We have a division 
called Star Foil Company. 

Q. Yes, I noticed that on CX-154. A. We do that solely 
for the purpose of trying to segregate that from our florist 
foil business so that we can keep a quicker finger on the 
progress of that particular item. 

Q. Is Star Foil Company a corporation? <A. No, sir. 

Q. Is it a trade name of you or— A. Well, I have a 
nephew and I have tried to put him in some phase of 
aluminum. I gave him that particular thing to work with 
and for that reason we called it ‘‘Star Foil, Division of 
H. Jacobson and Company.’ It is solely a gift wrap 
operation. 

Q. Well, actually then it is a partnership of your nephew 
and you, is that it? A. No. 

Q. Who owns it? Does he own it entirely or do you own 
part of it or— A. Well, the way it has been set up is this, 
we bill my nephew; he has to do the selling. We bill him 
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and he pays us whatever invoices we bill him. It is not in 
a sense a partnership, no. The only reason we put down 
‘Division of H. Jacobson and Company’’ is that we have 
been established in the foil business; it was a closer iden- 
tification in our mind than just setting up Star Foil. 

580 Q. Do you feel it would help him sell foil? A. Yes. 
Q. Because of your good will? A. That’s correct. 

Q. And name and business? But actually he owns it 
all himself; is that it? He gets the profits out of it alone, 
doesn’t he? A. Yes, that is correct, 

Q. Now, do your billings include any profit? Do you 
share the profits through your means of billing to him? 
A. Well, if he sells let’s assume a thousand rolls of gift 
wrap, we bill it to him at a certain price which includes our 
profit. He in turn sells it for a price that includes his 
profit and he pays whatever our invoice to him is. 

Q. Well, of course you are billing it to him at a profit to 
you, are you not? A. Yes, sir. 

Q. Now you mentioned that he wanted to get into some 


phase of the aluminum business. A. Well, gift wrap. 

Q. Gift wrap? A. Yes. 

Q. Now, showing you Commission’s Exhibit 154—and 
you looked at the foil— 


(Exhibit handed to witness) 


A. Yes, sir. 
581 Q. —actually you have sold this same kind of foil 
to the wholesale florist, haven’t you? A. This foil 
is 001 gauge. What is sold to the florist supply houses are 
00065. 

Q. Well, other than the difference in the gauge, you have 
sold the same designs and patterns to the florist trade, 
haven’t you? A. Yes, I believe we have. 

Q. So that the only difference between this particular 
foil and CX-154, which you say is sold by this division, Star 
Foil Company, and the other is of course the patterns? <A. 
Not only the patent but the length. 
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Q. ‘Patterns’? I mean. A. But the length. We sell that 
in 4-foot rolls and in 12-foot rolls in the gift trade. We do 
not sell that length to the florist. The florist is a standard 
50-foot length. 

Q. Well, that is purely the mechanical cutting of the foil, 
isn’t it, at different lengths? A. Yes, sir. 

Q. When was this Star Foil Company Division set up, 
do you know? That is, the year. A. I believe the latter 
part of 1955, I think. 

Q. And has it been in existence ever since? A. Yes, it 

has, 
582 Q. And still operating? A. Well, in the past six 
or eight months, we have taken over the sales of it 
and it is now billed as H. Jacobson and Company. In 
other words, Star Foil Company is no longer. We do not 
have that setup with my nephew any longer. It is billed 
through us and sold through us. 

Q. Is your nephew out of the business entirely then? 
Or is he helping you? A. He is doing some vacuum form- 
ing in plastics more or less. He is inactive actually in the 
gift wrap field. 

Q. Now from what company do you purchase the foil 
which you process into the foil which you sell to the florist 
trade? A. We buy mostly from Cochran. 

Q. From whom else do you buy? A. We have bought 
from Kaiser, we have bought from Stranahan Foil, we 
have bought from Aluminum Foils in Jackson, Tennessee. 

Q. Have you bought any foil from any of those com- 
panies other than Cochran in 1958? A. Other than 
Cochran? 

Q. Yes. A. Yes, we have. 

Q. Have you bought any foils from other than Cochran 
in 1956 and 1957? A. I believe we have. 

Q. Have you bought any imported foil, foil from 

583 imported sources? A. The only foil that we have 

bought was from Canada. We bought I think a lot 

in 1954. That was the only—we have never bought im- 
ported foil from Europe. 
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Q. Yes. A. To my knowledge. 

Q. Have you been solicited by the importers from Eu- 
rope to sell foil to you? A. Are you talking base material? 

Q. Yes, base material to convert. A. To my knowledge, 
we have been—I think only once, 

Q. They offered you a lower price, didn’t they? A. It 
was, 

Q. Lower than you could get from domestic? A. It was 
lower, yes, sir. 

Q. Was it as much as 6 or 7 cents a pound, do you recall? 
A. No, it was not that low. It was—I am pretty sure that 
we got this quotation from a representative of Western 
Germany. It was not from either Italy or Austria. 

Q. Blatt Metal Company or some such name? Does 
that ring a bell? A. No, I am afraid it doesn’t. 

Q. I see. 

Hearing Examiner Hier: Better spell the name of that 
company for the reporter. 

Mr. Spriggs: Well, I will have to look for it for a 
584 moment. I think it is B-l-a-t-t Metal. 
I will give it to the reporter later to save time. 
Hearing Examiner Hier: All right, give it to her later. 


By Mr. Spriggs: 


Q. Now you are going to supply us with your price list 
for 1955 to date? A. Yes, sir. 

Mr. Spriggs: And to save a little time, if your Honor 
please, this might be a little different method of cross- 
examination ; I will do it in advance if I may. 

Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


Q. The price list which you are going to furnish us will 
correctly give your published price list for the periods 
which you indicate on the respective list which you furnish 
here to the Commission? <A. Yes, sir. 

Q. And you will attest as though you were under oath 
to the accuracy of those published lists as they went out 
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to the trade? A. These lists—for example, they are headed 
“‘Price list as of such-and-such a date.”’ 
Q. Yes. A. So it would be on the sheet. It would refer 
to the year. 
Q. So we can take every sheet and if it said on it 
585 ‘Price list as of January 1, 1955,’’ that would mean 
we can take it that your testimony will be, or would 
be if the sheet before you, that it would be your published 
list price from that time until we got another which said 
‘tas of January 1, 1956’’? A. Yes, sir. 
Mr. Spriggs: Is that satisfactory to everyone? 


By Mr. Spriggs: 


Q. Now, of course the price from 1955 on to the present 
has actually been in a state of flux, has it not? Been 
variable? A. Yes. 

Q. There have been spot discounts made frequently, that 
have been required to be made by you to meet competi- 
tion; isn’t that right? A. That’s right, sir. 

Q. Your salesmen as they went out would report to you 
that somebody was offering a price that is lower than the 
published price and you decided whether you would or 
would not meet the competition from your individual 
standpoint, did you not? A. Yes, sir. 

Q. Now, these salesmen would report to you frequently 
in letters, would they not? Write you a letter from their 
various bases wherever they are? A. Yes, they would. 
Yes. 

Q. You probably have got a pretty good file on 
586 the competition in the field, have’nt you? A. We 
might have. 

Mr. Spriggs: Since we are having to proceed in this 
fashion, I think that we will call upon this witness to make 
available the letters from his salesmen from 1955 to date 
dealing with the competition encountered in the field and 
the prices they were expected to meet. 

Hearing Examiner Hier: When will you send that file 
down to Mr. Walker, next week? 
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The Witness: I don’t know whether we can go back 
that far. I don’t know whether we saved all that cor- 
respondence. Whatever is available— 

Hearing Examiner Hier. Whatever you have. 

The Witness: Whatever is available I will send down. 

Mr. Spriggs: All right. 

Hearing Examiner Hier: The gentleman who just came 
in is not a witness, 

Mr. Walker: I think you can bring back the other two. 

Mr. Spriggs: Yes, that’s right, and I will stay off that. 
I don’t think it makes any difference whether they are 
here or not, 


(Whereupon, Messrs. Roth and Murphy returned to the 
room.) 


By Mr. Spriggs: 


Q. Have you bought any foil other than plain, 
587 unmounted foil for use in your business in the sales 


to the florist trade from 1955 to date? A. I have not 
bought any colored or embossed foil from anyone from 
the period that you spoke of, and we process our own, sir. 

Q. And you process all your own and all you sell is that 
which you yourself have processed, is that right? <A. 
That’s right. 

Q. Now, do you buy any colors already made up? You 
testified yesterday as I recall that you did your own color- 
ing. Now I am asking whether or not in the last several 
years you haven’t bought colors already made up? A. 
Well, normally we buy the primary colors and have our 
own process of ink matching and mixing of colors, yes, 

Q. Yes, but haven’t you bought some already mixed by 
others? A. Not to my knowledge. 

Q. Well, you would have the knowledge. Who else would 
have the knowledge? A. Well, for example, we buy a 
chartreuse ink, for example, that is mixed in conjunction 
with other colors. We buy a red that is mixed. We 
buy white. We buy blue. As I say, the primary colors. 
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And we take these and mix them ourselves and make our 
own colors, 

Q. What I am getting at is whether you have bought any 
colors or shades or already mixed and you didn’t do any- 

thing more to them yourself but went ahead and 
588 applied that mixture to your coloring or embossing 

so that you didn’t do any of the matching or mixing 
yourself. A. In every case of color that we buy, we have 
to do something to that color to process it in our equip- 
ment. 

Q. Well, yes, you have to process it, but I am only 
confining myself to the coloring process. A. Here is what 
I am getting at, sir. We can buy a red ink, 

Q. Yes. A. Red lacquer. We cannot take that red 
lacquer as it is and put it in our equipment. We have to 
modify that some way with either solvents or keystones 
or— 

Q. Yes. A. So that’s why I say with every color we 
have to do something to it before we process it. We cannot 
take bought ink, open the can and just pour it in there with- 
out doing something to it. 

Q. In short, you buy, you say, no ready-made coloring 
which you simply apply in that form or emboss it in that 
form? A. Yes, sir. 

Q. Now, you mention your domestic competitors. You 
have H. D. Catty Corporation? <A. Yes, sir. 

Q. Does it have any plants in your area? A. I think it 
has one in Connecticut. 

Q. Do you know whether it has any plants else- 
589 where? Is there one in Chicago or other places? A. 
To my knowledge, they do have one there, yes. 

Q. To your knowledge, does it have a pretty good sized 
sales organization? A. It does. 

Q. Your salesmen have encountered it in their competi- 
tion? A. Yes, it has. 

Q. Its representatives in competition? Do you know in 
what other kind of business it is engaged? What all it 
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does? What all it serves? A. Yes, sir, I believe they are 
in laminated foil, in the coloring, printing of laminated foil. 
They are in cellophane, Whether they are in film I don’t 
know, but I do know the others. 

Q. Now, Highland Supply Company of Highland, Illi- 
nois, is also selling foil and foil products, is it not? A. Yes, 
sir. 

Q. And it is in competition with you? A. Yes, sir. 

Q. It has a good sized sales organization from your 
knowledge, doesn’t it? A. I have only met one from my 
knowledge. 

Q. Yes, but from the reports that you receive from your 
salesmen in the field and from your talks with others, you 

understand that that is— A. I say we have. 
590 Q. —competition? A. We have met their com- 
petition, yes, or their salesmen. 

Q. Now, from time to time, of course, when you sell to 
the wholesale supply houses, you learn what the prices of 
the competitors are who are offering their wares which you 
have to meet? A. Sometimes we do and sometimes we 
don’t. Sometimes they don’t tell us what they pay for it. 

Q. Well, the florist supply houses put out the catalogues, 
don’t they? A. Not all of them, sir, just the mail order 
catalogues. 

Q. Mail order catalogues. But those mail order cata- 
logues contain descriptions of the products, do they not? 
A. It is only the retail price of the product. It is not— 

Q. The wholesale price is not there? A. No, sir. 

Q. Now we come to the Consolidated Bag and Film Com- 
pany. That company is located in your area somewhere, 
isn’t it? A. Yes, sir, in Somerville, Massachusetts, 

Q. What else is in there? A. It is essentially a bag com- 
pany. They make insulating bags. They lacquer laminated 
foil and they have been in the florist foil business. 

Q. What about Levine, M. H. Levine Company? A. He 

is a converter in the sense that he only embosses and 
591 rewinds. He does not lacquer his own product. 
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Q. Isn’t he also in the wholesale business? <A. Yes, sir, 
that is my—I don’t know whether he is now; to my 
knowledge he has been. 

Q. Doesn’t he also to your knowledge import foil for 
sale to wholesalers?, A. Not to my knowledge. 

Q. You, of course, wouldn’t say that he doesn’t import 
Austrian and German or Italian foil? A. In the last con- 
versation I had with him, he’ claimed that he was buying 
domestic foil. 

Q. When was that? A. In the past six weeks to two 
months. 

Q. Do you know whether your salesmen have encoun- 
tered any competition from Levine? <A. Very little, sir. 

Q. Now, what about John T. Raisin Company in Cali- 
fornia? A. I know nothing of them, sir. 

Q. Do you know anything about Western Foil Con- 
verters? A. No, sir. 

Q. Now, you know that E. de Vries Company is the 
agent for Brueder Teich in this country in the sale of foil, 
do you not? A. Yes, sir. 

Q. Have you ever talked with any representative 
592 of BE. de Vries? A. Yes, sir. 

Q. How long ago did you talk with any such rep- 
resentative? A. I believe it was in 1959. 

Q. Have you talked with them since? A. No, sir. 

Q. What was the occasion of your talking with them in 
1955? A. He tried to sell me embossed lacquered foil in 
jambo rolls, 5,000-foot rolls. 

Q. Did he offer you an attractive price? A. The price 
was lower than what was on the market at the time. 

Q. Have you ever met Seymour Leed? A. Yes, sir, that 
is the person whom I spoke with. 

Q. S-e-y-m-o-u-r L-e-e-d. E. de Vries, E. d-e V-r-i-e-s, 
Company. 

Do you know the de Vries Company has a very active 
sales organization? A.I only have met one of their 
salesmen, Seymour Leed. Other than that, I do not know 
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what their operation is as far as salesmen are concerned 
or their volume, or anything of that nature. 

Q. Yes, but your salesmen you have out and you receive 
reports from your customers as to the prices which they 

are offered? <A. Yes, sir. 
593 Q. And you frequently get requests to know what 
you are going to do about that? A. Yes, sir. 

Q. And you have to decide whether you are going to 
meet that competion? A. Yes, sir. 

Q. And as a result you have got to make frequent spot 
discounts in order to cope with the situation? A. Well, it 
is a question of whether we accept or reject. 

Q. That’s right. A. Yes, sir. 

Q. Decide whether you are going to meet that or do 
something else, forget about it. 

Now, as a matter of fact, the competitive situation in 
this field from 1955, 1956, and 1957, all during that time, 
has been rather chaotic, has it not? A. I wouldn’t say 
chaotic. 

Q. Well, it hasn’t been very stable? A. Well, it has been 
flexible, yes. 

Q. Flexible? And fluctuating? A. Yes, sir. 

Mr. Spriggs: I suppose that this may well be marked 
first. It might save a little amount of time. 

Hearing Examiner Hier: Yes? 

Mr. Walker: I just want to look at them. I think 
594 Ihave the privilege when you get them marked. 

Hearing Examiner Hier: Mrs. Chiang, there has 
been marked for identification Respondent’s Exhibit 5-A 
through N, Highland Supply Corporation’s price list and 
descriptive material dated August 20, 1957. 


(The document above referred to was marked Respond- 
ent’s Exhibit 5-A through N, inclusive, for identification.) 


Hearing Examiner Hier: Some more? 
Mr. Spriggs: I think we might as well take in order this 
one. I will put them here in order. 
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Hearing Examiner Hier: All right. 

Respondent’s Exhibit 6-A through C, Mrs. Chiang, is 
substantially the same thing for the E. de Vries Company, 
dated June 27, 1957; and 7-A through C is the same thing 
for the same company for December 13, 1957. 


(The documents above referred to were marked Re- 
spondent’s Exhibits 6-A through C, inclusive, and 7-A 
through C, inclusive, for identification.) 


Hearing Examiner Hier: All right, Mr. Walker, here 
are two more that have been marked. 

Mr. Spriggs: I will jump to something else for a 
moment while Mr. Walker is reading that, 

Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


595 Q. We didn’t talk about Howard. What does 
Howard do, Mr. Jacobson? A. I understand he 

represents the Italian Foil. He is the broker or represen- 
tative. 

Q. Italian Foil? A. Yes, sir. 

Q. Now, that is A. B. Howard, is it not? A. Yes, sir. 

Q. And in New York City? A. Yes, sir. 

Q. We hadn’t talked about Lion Ribbon Company either. 
Lion Ribbon Company is in this field, is it not? A. Yes, sir. 

Q. Do you know what kind of foil Lion Ribbon gets, 
whether it gets it from importers or not? Does it have the 
Italian Foil, too? A. I have heard they are buying im- 
ported foil. I also have heard they have a setup with a 
domestic converter to do some lacquering for them, too. 

So that so far as you know, it gets foil from both; gets 
imported converted foil and also does some converting on 
its own through some arrangement with someone else? A. 
Yes, that is my understanding. 

Q. Do you find that your salesmen report to you of the 

activities of Lion Ribbon Company in the sale of 

596 your product? A. Yes, sir. 
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Mr. Spriggs: Have you finished with those, Mr. Walker? 
Mr. Walker: Yes, 


By Mr. Spriggs: 


Q. Mr. Jacobson, I show you what is Respondent’s Ex- 
hibit 5-A through N for identification and ask you to take 
a look at it. You won’t need to read all of it. I point out 
the first page. I wish you would read the first page, dated 
August 20, 1957, to yourself of course. 


(Document handed to witness) 


A. Can I read further? 

Q. Yes, you can read further. You can turn to suit 
yourself if you like. A. Is that the only list they have on 
florist foil? This one? 

Q. That is the only list in this paper, different colors, 
and so forth. A. Okay. 

Q. Now, you knew, or it came to your attention, that 
Highland Supply Company in August, specifically on Au- 
gust 20, 1957, had reduced the prices on foil—that is on 
the plain foil and the silver and embossed—10 cents a roll? 
A. Sir, this is the first time I have seen that price list. To 
my knowledge, it is the first time I heard about cutting the 

prices by Highland at that date. 
597 Q. You mean that you are testifying now that it 
has never come to your attention? <A. No, sir. 

Q. Up until this time? A. Up until this time. 

Q. Up until this time that Highland Supply Company 
had on August 20, 1957, in a published announcement to 
the trade, reduced the prices on silver to 65 cents and colors 
to 75 cents, or a reduction of 10 cents a roll? And that was 
a reduction, if that is correct, of 10 cents a roll, wasn’t it? 
A. Yes. 

Q. You had your salesmen in the field; didn’t they report 
to you that this had been a reduction? A. Well, I think 
that at that time our representative—if my memory serves 
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me correctly—was sick and did not go into that territory 
until much later than that date. He did not report to me, 
very frankly, that there was a price cut by Highland. I 
did not see the published price list until you presented 
it to me just now. 

Q. Now, what salesman covers this? To whom are you 
referring? A. The salesman that covers—well, we have a 
salesman in the Midwest. 

Q. Yes. A. We have one that covers in Pittsburgh over 

to Ohio. 
598 Q. Yes. A. And my brother takes in the rest. 
I am sorry, sir, I just didn’t get any gist of that price 
cut at that time. 

Q. My question is what is the name of the salesman who 
was sick who you say did not report to you, and what 
territory was he then covering? A. His name is Jack Levy. 

Q. What territory was he then covering? A. He covers 
from Pittsburgh over to Iowa. 

Q. But Highland Supply Company sells throughout the 
United States, does it not? A. Yes, sir. We don’t get 
every published price list from our competitor. 

Q. No, but when you sell, and your salesmen certainly 
encounter a price cut, they have to meet that competition, 
don’t they? You testified that they did. A. When the 
oceasion arose, yes. It is either a question of accepting it 
at their price or rejecting it. 

What I am trying to say, sir, is it has never been reported 
to me specifically that Highland Supply at that time cut 
prices. 

Q. Well, now, this is a substantial price cut, isn’t it? Ten 
cents a roll? A. Yes, it is. 

Q. And it was a major price reduction as far as 
599 you were concerned? A. Yes, sir. 

Q. And wasn’t this actually generally known to 
the trade, Mr. Jacobson, throughout the United States 
when this price cut came out? A. Well, I assume it was; 
but as I say, I had not heard about it or seen it until it 
was presented to me now. 
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Q. Well, you knew that the prices then—didn’t you meet 
those prices? A. No, sir. 

Q. You didn’t meet those prices at all in 19572 A. No, 
sir. We had a general price list out, general price list 
was 85 cents for colored foil and 95 cents for colored em- 
bossed. 

Q. You had a lot of spot reductions? A. Yes, sir, we 
did; whenever the competition warranted a reduction in 
price, we did it. But to my knowledge I don’t think at 
that time we had ever gone down to meet those prices of 
plain colored, 75 cents. 

Q. Actually, Mr. Jacobson, you had made spot reduc- 
tions in the year 1957 on silver 20 by 50 rolls below 65 
cents, hadn’t you? A. On what date? 

Q. I said during the year 1957, you had made spot re- 

ductions on 20 by 50 silver foil below 65 cents a 
600 roll or as low as 65 cents a roll? A. Is that plain 
silver you are talking about? 

Q. Yes, silver. A. Well, in 1957, November 1st, Arrow 
Brands came out with a price list of 60 cents for plain 
silver. 

Q. Yes, that isn’t my question. I asked you didn’t you 
sell in 1957 20 by 50 rolls, on a spot discount basis, on 
silver foil, lower or as low as 65 cents? A. We might 
have, yes. 

Q. And you sold them in 1957, before September 1st, 
1957, 20 by 50 rolls of silver foil as low as 65 cents on the 
spot discount basis to meet competition? A. Yes, sir, we 
have to meet competition. 

Q. And you have done the same thing for the same 
peirod; that is, prior to the first of September, prior to 
the first of October 1957, for colored, lower than 75 cents 
or as low as 75 cents to meet competition, and on the spot 
discount basis? A. Yes, we have, on occasions. 

Q. As a matter of fact, even today, in 1958, you have 
sold 20 by 50 rolls of silver plain at less than 60 cents, 
haven’t you, to meet competition on a spot discount basis? 
A. We have in two instances I believe. 
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Q. Well, when were they? A. I would say between the 
first of January to about March of 1958, 
601 Q. As a matter of fact, you have actually sold 
colored plain foil on the spot discount basis to meet 
competition at less than 70 cents both in 1957 and in 1958, 
haven’t yout A. We did that to meet not only foreign 
competition but domestic competition. 

Q. Yes. Well—A. In rare cases. 

Q. Are you saying that the foreign competition is not 
lower than the domestic competition? A. It is. 

Q. The foreign competition is lower than the domestic 
competition, isn’t it? A. Yes, sir, it is. 

Q. Now, actually, Mr. Jacobson, haven’t you sold silver 
embossed—I had better treat them separately—silver em- 
bossed in 1957 and prior to October 1957, and also in 1958, 
at a lower price than 70 cents a roll in order to meet com- 
petition as the occasions arose? A. Yes, sir, as the oc- 
casions arose. 

Q. Now you have done the same thing on colored em- 
bossed foil at less than 80 cents a roll during the period 
I have mentioned in order to meet this competition, on a 
spot discount basis? A. May I again say that that 75 cent 
price was to meet domestic competition. 

Q. Iam not talking about the 75 cents, I am talk- 

602 ing about 70 cents and 80 cents, respectively, for sil- 

ver and colored embossed foil. A. Yes, sir, to meet 

competition, domestic as well as trying to compete with 
foreign, wherever the occasion arose. 

Q. Yes. Now, this foreign competition has been in this 
field and has been increasing since the latter part of 1953 
up until the present time, hasn’t it? A. To my knowledge 
it has. 

Q. And I invite your attention to this statement on Au- 
gust 20, 1957, in RX-5-A of Mr. Weder of Highland Supply 
—W-e-d-e-r—which indicates that imported foils were be- 
ing peddled and causing difficult times in the industry. 

They were difficult, weren’t they? 


(Document handed to witness) 
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A. Well, they weren’t happy. 

Q. And the foils were coming in whether we called them 
cheap or good, weren’t they? A. Yes, sir. 

Q. Mr. Jacobson, would you look at RX-6-A and 7-A for 
identification and look them over carefully, read them to 
yourself, 

Mr. Spriggs: It will take about one or two minutes. If 
I can go out, I will be back in one or two minutes. 


(Discussion off the record.) 


Mr. Spriggs: I am going to jump to something else in 
chronology here. After you finish with that, I will 
603 take that up. 
Mr. Walker: Have you offered these in evidence? 
Mr. Spriggs: No. 
Hearing Examiner Hier: No. 
Mr. Spriggs: I am not going to offer them in evidence. 
Hearing Examiner Hier: Just having the witness look 
them over. 
Mr. Walker: You won’t offer them? 
Mr. Spriggs: No. 
Actually I don’t mind, but I wonder if he should confer 
with you? 
Mr. Walker: He is just pointing out things. 
The Witness: Just pointing out things. 
Mr. Walker: I haven’t said a word. 
Hearing Examiner Hier: He has looked at them. 
Mr. Spriggs: All right. 
By Mr. Spriggs: 
Q. I want to go back, Mr. Jacobson, to 1954. 
Mr. Walker: Incidentally, if you want to put those in 
we have no objection. 
By Mr. Spriggs: 
Q. Were you among the group of converters of aluminum 
foil that participated in the representations and meetings 
with the Commerce Department, Bureau of Customs, 
604 with the State Department, and with the Senate 
Small Business Committee regarding the influx of 
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aluminum foil into the United States, and particularly the 
Austrian foil, and more particularly the firm of Brueder 
Teich, beginning in 1953 and extending over into 1954, 
protesting against the influx of that foil and the havoc it 
was creating with the industry? A. I was not actively in 
that list and the only complaint I made was to my Con- 
gressman and to my source of supply. I had never per- 
sonally directed any complaint to the Commerce Depart- 
ment, State Department or the Senate. 

Q. Well, you complained to your supplier and did your 
supplier then participate in it? Who was it then, at that 
time? A. Cochran Foil. 

Q. Yes. A. I think what he told me was that he was 
taking it up with the Aluminum Association at that time 
and that was the last I heard of it. 

Q. But you do know that generally there was this com- 
plaint about the importations and the effect, harmful effect, 
it was having on the industry, and that meetings were had 
concerning it? A. I didn’t know about the group meetings 
or who participated in it by name. As I say, the only 
interest I had there was a complaint to my congressman, 
Harold Donohue, and to the source of supply, Cochran 

Foil. 
605 What year was that do you know? 1954 or— A. 
I think it was about— 

Q. Probably latter part of 1953 or 1954? A. About 1954. 
I mentioned it to Cochran Foil at the time. 

Q. Now, did you know that in 1953 the de Vries Company 
in New York was offering foil to the industry and the kind 
of foil that would meet with the foil you were then produc- 
ing? A. Yes, sir. 

Q. The prices actually were lower than what you were 
selling for or your published prices at that time, weren’t 
they? A. Well, at that time, sir, I think it was limited or 
restricted to about—this is the information I have about 
90,000 pounds per month. 

Q. Yes, but I am talking about the prices. The prices 
were lower than yours? A. Yes, they were. 
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Q. Now, of course the quantities have expanded since 
that time? A. I suppose they have. 

Q. Now referring to RX-6-A, for identification, it came 
to your knowledge, didn’t it, from your salesmen and from 
your knowledge of the industry in general, that the de 
Vries Company was quoting prices to the wholesalers? <A. 
Yes, sir. 

Q. A. and S. Ribbon Company is a wholesaler, isn’t it? 

A. Yes, sir. 
606 Q. In New York. They have foil that sold in com- 
petition with your foil? A. Yes, sir. 

Q. Approximately per roll, ex-dock New York, including 
duty and clearance, plain silver, 54.5 cents; plain colors, 
65 cents; embossed, silver, 65 cents; embossed colors, 77 
cents? A. That’s right. 

Q. That was as early as April in 1957? A. Yes, sir. 

Q. And, of course, in December 1957—I think the prices 
are the same—yes, that’s right, so that actually the ap- 
proximate delivered price would be respectively the same 
prices that I have just mentioned? A. Yes. 

Q. Well, of course at that time—namely, on April 1, 1957 
—those prices were substantially under your published 
prices, weren’t they? A. Yes, sir. 

Mr. Spriggs: I am not going to be able to finish with 
this witness and I may, by coordinating this thing, be able 
to cut it much shorter than it otherwise would be possible 
if I had to cull it out from here. 

Hearing Examiner Hier: How much more time to you 
think you would need? 

Mr. Spriggs: I would say that it would take about 
607 an hour. 
Hearing Examiner Hier: About an hour? 

Mr. Spriggs: Yes. 

Mr. Walker: That is if you have a recess to get every- 
thing all ready? 
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Mr. Spriggs: I may reduce it to that. I can reduce it 
beyond that perhaps if I cull it out. But I know it would 
take me more than an hour if I have to go— 

Hearing Examiner Hier: One of these long lunch 
periods. 

Mr. Spriggs: We can cut it a lot. 

Mr. Walker: We can have a short one today. 

Mr. Spriggs: We could limit the lunch period to an 
hour as far as that is concerned. 

Hearing Examiner Hier: All right, one-thirty then. 

The Witness: May I say something? 

Hearing Examiner Hier: Yes, sir. 

The Witness: I have an open flight back to Worcester 
and I wondered, do you think I would be able to leave early 
this afternoon? 

Hearing Examiner Hier: What time? 

The Witness: About three o’clock. 

Hearing Examiner Hier: From what he says, come back 
at one-thirty. He has about an hour. I don’t know how 
much Mr. Walker has. 

The gentleman has an early flight to Worcester. 
608 Mr. Walker: You go up and get your stuff. I 
have only one question. 

Hearing Examiner Hier: You straighten it out with 
these two lawyers. They are the ones who are going to 
keep you here. 

Mr. Spriggs: I think we will cut it down, get right to 
the short point in this thing. 

Hearing Examiner Hier: At any rate, we will be back 
here at one-forty. 


(Whereupon, at 12:35 p.m., the hearing was recessed, to 
reconvene at 1:40 p.m. the same day.) 
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609 AFTERNOON SESSION 
(1:40 p.m.) 
Hearing Examiner Hier: Come to order. 
Thereupon, 


Hyman Jacobson 


resumed the witness stand, and having been previously 
duly sworn, was examined and testified further as follows: 


Cross-Examination Resumed 


By Mr. Spriggs: 


Q. Mr. Jacobson, we were discussing the reduction in 
price at Highland on or about the 20th of August, 1957. 
Do you recall a few days after that that Lion Ribbon made 
a further reduction, so that the price was reduced to 83 
cents, that formerly was 95 cents? A. We received a letter 
from a customer of ours stating that Lion had reduced their 
price. I think it was 73 for plain color, and 83 for colored 


embossed. 

Q. And that was a reduction over the published reduc- 
tions of Highland at that time, further reduction? A. Ap- 
parently, yes. 

Q. Did you then send out a list of prices to your cus- 
tomers very shortly after Highland reduced its prices in 
August 1957, reducing your prices 10 cents per roll? A. 
I don’t remember whether it was August. 

Q. Well, it was in September, before Arrow Brands 

610 made its reduction, in November; either August or 

September, early in September, that you sent out a 

list of quotations to your customers, reducing your prices, 

as a new price list, to 10 cents a roll, didn’t you? A. I 

can’t answer that for sure, sir. I am trying to reconcile 
the dates. 

Q. I will ask you if you didn’t at that time reduce your 
prices which were then 20 by 50 roll of .00065 silver plain, 
from 75 cents to 65 cents; 20 inch, 50 foot roll, .00065 gage 
—and they are all that gage so I won’t repeat it—colored, 
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85 cents and reduced that 10 cents to 75 cents; the same 
size roll of silver embossed from 85 cents to 75 cents; and 
colored embossed from 95 cents to 85 cents? A. I would 
have a record of that at my office, sir. 

Mr. Spriggs: Would you please mark this exhibit for 
identification, your Honor? 

Hearing Examiner Hier: This will be respondent’s 
exhibit 8, identified in the record as Jacobson price list, 
without a date. 


(The document referred to was marked Commission’s 
exhibit 8 for identification.) 


Mr. Spriggs: May I go on while you are doing that? 
Hearing Examiner Hier: Yes. 


By Mr. Spriggs: 


Q. I show you Respondent’s exhibit 8 for identifi- 

611 cation, and ask you to look at it, refresh your recol- 

lection from it. A. I remember this list, sir. I don’t 
remember the date. That is what I wanted to check. 

Q. I ask you whether it was not sent out prior to Sep- 
tember 13, 1957, by you? A. I would have to confer with 
my brother. He sent this price list out at my authoriza- 
tion. 

Q. Is that your signature on there? A. That is my 
brother’s signature. 

Q. It purports to be what? A. B. D. Jacobson. 

Q. It is your stationary, isn’t it? A. Yes, sir. 

Q. And those prices listed thereon were your published 
prices, weren’t they? <A. Yes, sir. 

Q. And you have ‘‘deduct ten cents a roll’? A. Yes. 

Q. Now you made mention that this was strictly Ameri- 
can made, you emphasized that, didn’t you? A. Yes, sir. 

Q. And of course you are calling attention to the fact 
that it wasn’t foreign foil that was being sold, that you 

were offering for sale? A. Yes, sir. 
612 Q. Will you check that, and— 
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Mr. Spriggs: How are we going to get an answer on 
this, Mr. Examiner? 

Hearing Examiner Hier: When he sends his price lists 
in to Mr. Walker, undoubtedly they will have a date on 
them, or they should. 

The Witness: We would have a record of it, sir. 

Mr. Spriggs: I don’t know whether you would call this 
a@ new price list or not. 

Hearing Examiner Hier: It is an old price list, with a 
deduction therefrom, but there is no date on it, that is the 
trouble. 

Mr. Spriggs: I would like to know the best recollec- 
tion of this witness at this time as to whether or not a 
price list was sent out in September, on or before Sep- 
tember 15, 1957, which is not very long ago, in the form 
which this witness recognizes as represented by Respond- 
ent’s exhibit 8, 

The Witness: In my previous testimony I think I said 
that I had not seen the Highland price list at that time. 
Now when this was brought to my attention, I do not know. 
I don’t know whether it was August, September, or Octo- 
ber. We will have a record of that at our office. 

By Mr. Spriggs: 
Q. When was what brought to your attention. What do 
you mean by that? 
613 Hearing Examiner Hier: When “this was 
brought to my attention.’”? What do you mean by 
‘¢this?’? 

The Witness: This new price list. I would have to 

check. When we reduced our prices. 


By Mr. Spriggs: 


Q. This is your price list. You don’t have to have your 
own price list brought to your attention, do you? A. I 
mean when this reduction was made. 

Q. Are you saying now that you may have learned of 
the Highland price reduction in August of 1957, earlier 
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than today? A. It is very possible that my brother knew 
about it and called my attention to it. I don’t know. As 
I stated before, I did not see the published price list of 
Highland Supply, but we would have a record as to when 
this was issued. 

Mr. Walker: May I interrupt? You will furnish the 
information when that letter went out? 

The Witness: Yes, sir. 


By Mr. Spriggs: 


Q. As a matter of fact, actually, when you put out a new 
price list, you did it to meet the competition of the other 
persons who put out price lists, didn’t you? A. I would 
assume so, but it is very possible we didn’t learn of this 
price list, possibly six weeks or a month after it was pub- 

lished by our competitor. 
614 Hearing Examiner Hier: Respondent’s exhibit 9 
is an invoice number 10804 dated 9-5-56 from the H. 
Jacobson & Company to the Indiannapolis Reed Company, 
Incorporated. 


(The document referred to was marked Respondent’s 
exhibit 9 for identification.) 


Mr. Houghton: Would you read the last answer, please? 
(Answer read.) 
By Mr. Spriggs: 


Q. Now, actually, Mr. Jacobson, after Arrow Brands 
came out with its price reduction in November, you still 
further reduced your prices, didn’t you, down to these 
prices? A. To Arrow Brands’ prices? 

Q. Yes. A. May I have that again, sir? 

Q. I may, after Arrow Brands’ reduced its prices, in 
November you made a further price reduction over that 
stated in respondent’s exhibit 8 of five cents a roll, didn’t 
you? <A. Yes, sir, it was about three or four weeks after. 

Q. Three or four weeks after Arrow Brands put out its 
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price—A. We published a price list, to meet Arrow 
Brands’ new price list. It was at least two or three weeks 
after we knew of Arrow’s price. 

Q. So you had two price reductions in 1957? A. Yes, sir. 

Q. You have sold foil to Indiannapolis Reed Com- 
615 pany, Incorporated, Indiannapolis, Indianna, haven’t 

you? A. Yes, sir. 

Q. They are one of your customers? <A. Yes, sir. 

Q. And they were your customer in 19567 A. Yes, sir. 

Q. I hand you what purports to be an invoice from you, 
your company, to Indiannapolis Reed Company, Incorpor- 
ated, dated 9-5-56, which was an order from it to you for 
certain foil, rolls, colored, and so forth, as shown thereon, 
and you see the prices listed thereon? A. Yes, sir. 

Q. Now that is a correct invoice, isn’t it? A. Yes, sir. 

Q. And you were selling to that company, at that time, 
at those prices? A. Yes, sir. 

Q. Now they were considerably under your published 
prices at that time, weren’t they? A. Yes, they were. We 
did it to meet competition. 

Hearing Examiner Hier: Whose competition? 

The Witness: Domestic competition. 

Hearing Examiner Hier: Which domestic competitor? 

The Witness: We have had price quotations, that is, we 

have learned from our customers, from Arrow 
616 Brands, from Highland, Catty. 

Hearing Examiner Hier: But you don’t remem- 
ber the specific competitor who offered these prices re- 
flected by respondent’s exhibit 9, at the moment, do you? 

The Witness: No, I don’t, not at the moment. This is 
not my account, personally. It is an account by our repre- 
sentative. 


By Mr. Spriggs: 


Q. Now have you ever sold any foil to the B. G. Florist 
Supply Company in Washington, D.C.? A. Yes, sir. 
Q. In August of 1957 were you selling any foil to B. G. 
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Florist Supply Company in Washington, D.C.? A. I don’t 
know about that date. That happens to be my brother’s 
account. 

Q. Well, are you able to say whether or not you didn’t 
quote B. G. Florist Supply Company in Washington, D.C. 
before August 24, 1957, at the 75 cents for embossed foil? 
A. Is that colored embossed or silver embossed? 

Q. Colored embossed foil. A. When was that, sir? 

Q. Before August 24, 1957, or on or before August 24, 
1957? A. I can’t recall, sir. That is another one of my 
brother’s accounts. 

Q. Well, you had a salesman in this area, at that 
617 ‘time, didn’t you? A. Yes, my brother calls on them. 

Q. Is the brother the person who was in Wash- 
ington, D.C. on or about August 24, 1957 or in that month, 
quoting B. G.? A. It is very possible. 

Q. Wouldn’t he report to you the prices he was quoting? 

A. Yes, sir, he would. 
618 Q. As a matter of fact, that was lower than the 
Austrian price at that time, wasn’t it? A. Sir, I 
doubt whether the quotation was given at that—I question 
that, a price of 75 cents. 

Q. That is not my question. I asked you whether or not, 
at that time—to wit, in August 1957—the price of 75 cents 
per roll for colored embossed foil was not lower than the 
Austrian prices then? A. I don’t know what the Austrian 
prices were then. 

Q. You didn’t know what your competition prices were? 
A. We knew. They were in a range of 71. We had heard 
prices ranging from 71 to 77 cents, in imported foil. 

Q. Now you sell some foil to the George B. Hart Store 
in Syracuse, New York? <A. Not since 1957—not since 
May of 1957. 

Q. But I said you sold some foil to the George B. Hart 
Store in Syracuse, New York, in the year 1957? A. I be- 
lieve they are in Rochester, New York, sir. 

Q. Rochester. They are not in Syracuse. A. Yes, we 
sold them in that year. 
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Q. I ask whether you or your representatives did not 
quote, on or before March 14, 1957, to that store and others 
in that general area, plain silver foil at 65 cents; colored, 
73 cents; and embossed silver, 70; and colored 80 cents; 

FOB Rochester? A. Yes, sir. 
619 Q. Actually those prices were under the foreign 
prices at that time, were they not? A. They were 
not, sir, 

Q. Now, as a matter of fact, you also solicited or sold 
to Star Ribbons, Inc., in Dallas, Texas, in 1957, did you not? 
A. Star Ribbon? 

Q. Yes, you have heard of that. Star Ribbons, Inc., 
Dallas, Texas. A. Yes, sir. 

Q. And you had your salesmen, at that time, quoting to 
Star Ribbons? A. I believe, sir, we sold Star Ribbons 
laminated foil. 

Q. Yes. But I am talking about what you quoted them. 
You had your salesmen quoting on all the lines you had, 
did you not, to Star Ribbons, Inc.? A. Yes, sir. 

Q. And you dropped your published prices in your quo- 
tations to Star Ribbons, Inc., on or before September 25, 
1957, didn’t you? A. I can’t say, sir. I don’t remember. 

Q. You don’t deny you did it? A. I don’t confirm it, 
either, sir. 

Q. But you don’t deny that your salesmen quoted to Star 
Ribbons, Inc., on or before September 25, 1957, at below 

your published price at that time? A. Sir, Star Rib- 
620 bons, as far as our records will show, bought nothing 

but laminated foil. For that reason I question 
whether we quoted unsupported foil, florist foil. 

Q. You mean silver, plain, or colored, or silver and col- 
ored embossed? A. Unsupported. 

Q. Well, that is unsupported, yes. A. Yes, I am quite 
sure in this instance, we sold them only laminated foil, in 
ream rolls. 

Q. As a matter of fact, on that date, all prices of both 
you and Highland had moved down, below your published 
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prices, regardless of the patterns, hadn’t they? A. I am 
talking about September 25, 1957. A. Well, there again, 
I don’t know. The date of the letter we sent out were we— 

Q. I am not talking about your letters that you sent out. 
I am asking you whether on or before September 25, 1957, 
all prices, your prices and, to your knowledge, those of 
Highland had moved down regardless of patterns? A. I 
believe so. 

Q. I believe you testified that you sold some foil to dis- 
tilleries, in your testimony yesterday. What kind of foil 
was that? A. I don’t remember testifying to the fact that 

I did sell to distilleries. 
621 Q. Have you sold any foil to distilleries? A. Yes, 
we have. 

Q. To what distilleries have you sold foil? A. I think 
that should be classified, sir. 

Q. Well, I will ask you, before I get to that, what kind 
of foil did you sell to distilleries? A. It is a plain foil, 
colored, not embossed, 20 inches wide, 26 inches wide, 50- 
foot rolls. 

Q. Plain ordinary foil, not colored or embossed? A. No, 
colored but not embossed. 

Q. Now, over how long a period of time have you been 
selling that kind of foil? A. Since 1953. 

Q. And to what other businesses or types of businesses 
do you sell plain colored foil, other than to florist wholesale 
supply houses? A. Well, to the distillery trade. 

Q. Is that the only other business? A. Display people. 

Q. Do you sell any to local stores, department stores, or 
anything of that sort? <A. No, sir. 

Q. What was the gauge of that foil? A. .00065. 

622 The Witness: May I ask a question here? 

Mr. Spriggs: That is up to the Examiner. 
Hearing Examiner Hier: What do you want to know? 
The Witness: Is that my Dun & Bradstreet Report? 
Hearing Examiner Hier: Yes. 

The Witness: Early in the testimony I asked if that 
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would be classified, and I believe it was shown around 
to others who were not supposed to see it. 

Mr. Spriggs: I will have to say, first, it was not shown 
to me on a classified basis, and two, anybody can draw a 
Dun & Bradstreet report on this business. 

Hearing Examiner Hier: That is true. 

Mr. Walker: That is right. We considered that and 
because anybody can buy one, we couldn’t classify it. 

The Witness: That went with the other two. 

Mr. Walker: The bank statements, yes, but the Dun & 
Bradstreet, anybody can buy one. 

The Witness: All right. 


By Mr. Spriggs: 


Q. Mr. Jacobson, will you please examine this sample 
book 114 and 120 of Bruder Teich, which are Commission’s 
exhibits 113 and 118 respectively, and look at the foils in 
those sample books? 


(After examination by witness.) 


Those foils are good foils, are they not, and attrac- 
623 tive? A. They seem to be. 
Q. Attractive and good designs? A. Yes. 

Q. And from your knowledge of your business, and the 
business generally, they would physically, from their design, 
color, and quality, appeal, as far as competition or selling 
is concerned? A. I would say so, some of them. 

Q. Well, of course tastes vary, and designs, and so forth 
A. Yes. 

Mr. Spriggs: We might discuss this off the record, 
your Honor. 

Hearing Examiner Hier: Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 
Mr. Spriggs: The piece of paper which the Examiner 
now has, the little piece of paper containing these figures, 
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are the figures you read off and gave in your testimony 
today in regard to your estimated costs? 
The Witness: Yes. 


By Mr. Spriggs: 


Q. And you made those up while you were here at the 
Commission, in Washington? A. Yes, sir. 

Mr. Spriggs: I think that covers it, as far as that part 
is concerned. 


624 By Mr. Spriggs: 


Q. Did you make a complaint to the Federal Trade Com- 
mission about the acquisition of Arrow Brands by Reynolds 
Metals in this case? 

Mr. Walker: We object. 

Hearing Examiner Hier: Sustained. That question has 
been repeatedly asked and the objection has been sus- 
tained, and the Commission has affirmed it. The policy 
of the law is to encourage anyone to make a complaint 
without fear of disclosure of the fact that they are the 
complainant, Mr. Spriggs. That is too well settled to 
really argue about. 

Mr. Spriggs: I am not arguing. I just wanted to ask 
the question. I think that is all. 

Hearing Examiner Hier: Mr. Jacobson, I understood 
you to tell Mr. Spriggs about five minutes ago that you cut 
your price ten cents per roll in September 1957. Why 
then do you complain that your present financial plight, or 
operating plight, is due to Arrow Brands’ making the 
same or substantially the same cut, as of October 1, 1957? 

The Witness: Well, for one thing, foil has taken a 
rise. Now when Highland cut their prices, or when we cut 
the price in 1957, August, at that time foil was about 
three cents a pound cheaper. Therefore, we picked up. 
In a roll for example, the yield is such that three cents 
per pound reflects about a nickel in the cost of your 
roll. 
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625 Hearing Examiner Hier: I understand, or at least 

I think I understand what you mean to imply by that, 
that foil being cheaper, you could stand that cut, you would 
still make money. 

But why, a cut coming along two or three weeks later, 
in such a short time as that, your raw material didn’t 
increase your costs in that two or three weeks, did it, and 
yet you complain about this reduction in price two or 
three weeks later. 

The Witness: There was a reduction after the 85-cent 
price of colored embossed to 80 cents by Arrow Brands. 
That nickel, in the plain colored and in the embossed, 
affected us to a point where we can only make a little in 
the colored and embossed. We couldn’t make anything in 
the plain colored or plain silver. 

Hearing Examiner Hier: What importance—let me ask 
you the basic question first: Is the degree of skill in 
coloring, or art in the coloring of foil and attractiveness 
and originality of the design and the embossing, an impor- 
tant factor in the sale of foil? 

The Witness: I would say it has quite a bit to do with 
the sale of foil. 

Hearing Examiner Hier: Then answer the next ques- 
tion, which follows from that: Which is more important, 

those factors or the price? 
626 The Witness: I think, sir, that if you have placed 
side by side a roll of foil that has been colored and 
embossed, and another roll of foil that has been colored 
and embossed, probably a nicer looking embossing, I think 
price would still be the factor, everything being equal, as 
far as gage is concerned. 

Hearing Examiner Hier: I realize this is going to be 
a. difficult question for you or anybody else to answer, but 
I would like an answer to it, if possible, in order for me 
to have a standard to go by. 

How many cents per roll would overcome the more 
attractive embossing, as opposed to the less attractive 
cer less original embossing? 
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Mr. Spriggs: It seems to me that question is not pos- 
sible for this man to answer, 

Hearing Examiner Hier: I don’t know whether he can 
answer it or not. 

Mr. Spriggs: Even if he thinks he can answer it. Many 
of us will assay to answer many questions, but the nature 
of that question is such—he is not the buyer, he doesn’t 
know the particular needs of a wholesaler. 

Hearing Examiner Hier: He is trying to sell it. 

Mr. Spriggs: That may be true, but a person who is 
buying may cater to a fine grade, be more discriminating— 

there are so many facets in this, I feel that the 
627 question is so all-comprehensive, that it is not 

possible legally to answer it, and this witness is not 
qualified to do so. 

Hearing Examiner Hier: What prompts that question 
is that your own President there gave me the impression 
that originality of design, and eye appeal, aesthetic appeal, 
were in his opinion the most important things in selling 
to the florist trade. Mr. Roth gave me that impression. 

Now I want to get the same answer from this man. 
Necessarily the answer has to be taken for weight pur- 
poses on his experience and so on. He has tried to sell 
embossed foil or has sold embossed foil to the trade, and 
I am wondering whether or not your experience in those 
sales efforts indicated to you just what price differential 
some customers, or all customers, for that matter, place on 
originality, or newness of design? 

The Witness: Sir, in the experience that I have had 
in selling and the experience that my salesmen have re- 
ported to me, price is still the factor. If one roll of foil 
looks attractive, I think it is very difficult to sell a roll 
of similar weight, similar color, with a more attractive 
design for more money. I think it is virtually impossible. 

Hearing Examiner Hier: All right. Do you have any 
more questions as a result of what I asked? 

Mr. Spriggs: By virtue of your questions, I have one 
more. 


628 By Mr. Spriggs: 


Q. Actually foil, in price, went up in August of 1957, 
didn’t it? 

I am talking about the raw material. A. I don’t know 
whether it went up after the end of August or—I don’t 
know exactly. It has been traditionally a summer proposi- 
tion, as far as prices of foil increasing. 

Q. You don’t deny it did go up in August of 1957, do 
you? A. No, sir, I do not deny that. 

Hearing Examiner Hier: Any redirect? 

Mr. Walker: Yes, sir. 


Redirect Examination 
By Mr. Walker: 


Q. You mentioned on cross-examination that you sold 
some .001 Star foil, which is in Commission’s exhibit 153. 
What was the price of that particular foil? A. Of .001? 

Q. Yes. A. In gift wrap? 

Q. Yes. A. We sold it in four-foot rolls and in 12-foot 
rolls. It was a list price, less whatever the chain discount 
was. 

Q. Would it be more or less or the same per pound than 

similar paper .00065? A. It would be more, sir. 
629 Q. On your cross-examination you were handed 

these two letters to refresh your memory, and I 
would like for you to refresh your memory again and 
tell me if the Devries Company had a minimum order 
requirement on the price that you referred to in your testi- 
mony on cross-examination concerning them? <A. Yes, sir. 

Mr. Spriggs: If he knows. 


By Mr. Walker: 


Q. After refreshing your memory, is you know? A. Yes, 
sir, it was approximately 5,000 rolls? 

Hearing Examiner Hier: What the gentlemen has been 
talking about is Respondent’s exhibit 6-A and -B, and -C, 
and 7-A, -B, and -C. 
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By Mr. Walker: 


Q. What was the last answer? A. It was 5,000 rolls per 
order. 

Q. Do many wholesalers purchase 5,000 rolls as a mini- 
mum order? From your experience? A. Not too many, 
sir, 

Mr. Walker: I believe that is all. 

Hearing Examiner Hier: Are you through with the 
witness? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: And you? 
630 Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Very well, you are ex- 
cused then. 


(Witness excused.) 


Mr. Spriggs: I will observe that I made good my 
promise about time this afternoon. 

Mr. Walker: I will observe that he made good on every 
promise. 

Hearing Examiner Hier: Gentlemen, next week we will 
be in Room 532 all week. It doesn’t seem to me we are 
making much progress. I am going to give you gentlemen 
your choice, either we will start at 9:30 and take an hour 
and a half for lunch, or we will start at 10 and take an 
hour for lunch. We are not making enough progress here. 
I have to be in Toledo Sunday night a week from tonight, 
and I want to get as much of this case out of the way 
before hand as I can. You think about it. We will start 
at ten o’clock Monday morning, but from then on it will 
be 9:30 or an hour for lunch. 

Mr. Walker: I want to make an observation in connec- 
tion with that that is quite pertinent. 

Mr. Spriggs: Your Honor was looking at me, and you 
know I think I made pretty good progress. 

Hearing Examiner Hier: You did this afternoon, but 
I am talking about the over-all progress of this case. 
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Mr. Walker: I am talking about that, too. We 
631 are going to try and complete it by next Thursday 
and rest our case, as far as I can anticipate now, 

and that is pretty good progress in a merger case. 

Hearing Examiner Hier: That is just another prognos- 
tication. I have seen them go down the drain. Now just 
a minute. The reporter is charged with Commission’s 
exhibits 1 through 159-B, with the exception of 14. There 
are no respondent’s exhibits in this record at the moment. 
Any that are down here and marked respondent’s exhibits, 
will be returned to respondent’s counsel. 

Mr. Kelley, I want you to check these exhibits, get them 
in order with the reporter, and she will have to either 
directly or through some employee, take them all back 
to the reporting firm this afternoon and haul them all 
back here Monday morning. 

Mr. Walker: Off the record? 

Hearing Examiner Hier: Off the record. 


632 Room 532 
Federal Trade Commission Building 
Washington, D. C. 
Monday, June 9, 1953. 


633 PROCEEDINGS 


Hearing Examiner Hier: Come to order. 

Mr. Walker: I would like this letter marked Commis- 
sion’s Exhibit 160. 

Hearing Examiner Hier: Mrs. Milburn, Exhibit 160 
is a letter from Mr. Roth of Arrow Brands to Leonard 
Johnson, 753 Wall Street, Los Angeles, California, undated. 

Mr. Walker: It is agreed by and between counsel that 
Mr. Roth mailed this letter to Mr. Johnson sometime after 
the acquisition of Arrow Brands, Inc. by Reynolds Metals 
Company and counsel for the respondent wants to make 
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an objection to it, but there is no question as to the au- 
thenticity of the letter. 


(The document referred to was marked Commission’s 
Exhibit 160 for identification.) 


Hearing Examiner Hier: Is that correct, Mr. Spriggs? 

Mr. Spriggs: Yes, sir, it was sent out in 1956. It is 
Mr. Roth’s signature and we object on the ground that it 
is not admissible against the respondent in this case and 
that it is irrelevant and immaterial and it is purely adver- 
tising. It is not to be considered as a statement of actually 
what effect the merger will have. It is just puffing as far 
as we can see. 

Hearing Examiner Hier: Let me have it. 


634 (The exhibit was handed to the Hearing Exami- 
ner.) 


Hearing Examiner Hier: I disagree with you, Mr. 
Spriggs. I think the letter is relevant and competent as 


representing the informed business judgment of one of your 
major officials. The objection is overruled and the exhibit 
is received in evidence. 


(The document referred to, heretofore marked for 
identification Commission’s Exhibit 160, was received in 
evidence. ) 


Mr. Spriggs: Mr. Weeder. 
Whereupon, 


Irwin Weeder 


was called as a witness for the Commission and, having 
been first duly sworn, testified as follows: 

Hearing Examiner Hier: Will you give the reporter 
your name please? 

The Witness: Irwin Weeder. 
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Direct Examination 
By Mr. Walker: 


Q. What official position, if any, do you hold with the 
Highland Supply Corporation? A. I’m president of the 
Company. 

Q. How long has that company been in existence? A. I 
believe we incorporated in 38. 

Q. Are you an official in any other corporation or 
635 partnership? A. Yes, both. 

Q. Will you state this for the record? A. The 
firms? 

Q. Yes. A. Well, we operate Highland Produets, In- 
corporated; Highland Manufacturing Company; Quality 
Motors Incorporated—those are corporations. Then we 
have Highland Manufacturing and Sales, which is a family 
partnership and 7-W Enterprises, which is also a family 
partnership. 

Q. And what does Highland Product, Inc. manufacture 
and sell, if anything? A. In Highland Products, we manu- 
facture cellophane plates for the oil well drilling trade. 

Q. What does Highland Manufacturing Company manu- 
facture and sell, if anything? A. They are in the paper- 
mache pot business; it is a serap paper operation. 

Q. What does Quality Motors, Inc. sell, if anything? A. 
Chrvsler-Plymounth dealership and service; automobile 

jee; mechanical service. 


partnership which is also serap 
which we shred and color offgrade 
636 faney packaging in trade such as Easter baskets and 
SO OM. The 7.W Enterprises is 2 family partmersiip. 
We own and operate a ranch up in Momtana. 

Q. Now, what are the principal produets that ron prooe’s 
and sell in Highland Supply Corporation? A. The pprimci- 
pal prodnet is forist foil We also print eelloginane and ch, 
make foil glitter amd a few other minor items. 
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Q. It is a closed corporation and all the stock is owned 
by you and your two brothers? A. That is correct. 

Q. What is your largest item you sell? A. The largest 
item is florist foil. 

Hearing Examiner Hier: You said that term twice. 
Tell me what you mean by florist foil? 

The Witness: Florist foil is generally known to the 
trade as basically a .00065 thick foil, aluminum foil of 
course, sold both plain, embossed, colored and printed in 
various ways. The standard roll size is 20 inches wide; 50 
feet long. However, there are variations to that also. 

Hearing Examiner Hier: Is it sold to any other trade 
or not? 

The Witness: In a very minor sense, yes. Some is sold 
to the liquor trade for display work and some around to 

the display trade for puffing foil. However, the 
637 sales other than florist trade are very small by pro- 
portion. 

Hearing Examiner Hier: All right. 

By Mr. Walker: 


Q. Can you estimate the amount of sales of this par- 
ticular type of foil that you have just described to other 
than the florist market? 

Mr. Spriggs: I don’t see that this gentleman is qualified 
throughout the United States— 

Hearing Examiner Hier: You asked the question, can 
he estimate? If he can, he can say yes. If he can’t, he 
will say no. That calls for a yes or no answer. Can you 
estimate. 

The Witness: I can, of course, estimate. It would be 
rough and I don’t know how accurate it would be. I would 
make an estimate of, oh, possibly— 

Hearing Examiner Hier: What would it be based upon? 

The Witness: Basis of my estimate? 

Hearing Examiner Hier: Yes. 

The Witness: Merely my knowledge of the trade and 
the fact that I have been selling the material for many 
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years and we do sell some to other trades, that is the only 
basis for it. 

Hearing Examiner Hier: You certainly are in a posi- 
tion to tell us how much you sell as compared with 

638 other outlets? 
The Witness: I couldn’t in exact figures because 
I haven’t broken it down, but I would say it would run 
less, in our sales, it would run less than half of one percent. 


By Mr. Walker. 


Q. It would be a very infinitesimal part of the total mar- 
ket? A. That is correct. 

Q. Where do you process or produce your so-called florist 
foil? A. We produce it in Highland, Illinois or process it 
rather. 

Q. Describe the plant? A. Physically you mean? 

Q. Yes, just generally. A. Well, it is not a very fancy 
plant. We have—let’s see—we have about, I think the 
main building is 40 feet by 140. It is of brick construction. 
Then we have a leanto building adjacent to it or connected 
to the one side of it which is 24 by 60, I think it is, and 
then we use space in some nearby buildings for storage. 
But the actual production is done in this one building. 

Q. How long have you been in the business of processing 
and selling florist foil to the florists? A. I have been en- 
gaged in selling it since, I think, its inception. I think I’m 

one of the pioneers of the product. The processing, 
639 I believe we started in ’46, I think it was. 
Q. When did you start selling it to the trade? A. 
I don’t exactly recall, but it would have been about ’34, 

Q. Now, between ’34 and ’46, when you started to process 
it yourself, where did you obtain your supply? A. When I 
first started selling it, we were not in business for our- 
selves. I was working for a Metals Goods Corporation out 
of St. Louis. The original source of supply there was 
Aluminum Company of America. Later on, it was Reynolds 
Metals Company. 
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Q. Did you buy the colored embossed metal from them? 
A. Incidentally, back to the other, I believe we also brought 
some from other people but this is primarily. What was the 
last question, please? 

Q. Did you buy colored or embossed aluminum foil from 
both the Aluminum Company, Alcoa, and Reynolds? A, 
You are speaking of Metals Goods Corporation? 

Q. Yes. A. Yes. 

Q. You sold it direct to the trade? A. That is correct. 
We sold it to the wholesale trade, the jobbing trade. 

Q. Now, in ’46, you decided to go into your own 
640 plant, is that correct? A. At the end of "41, I left 
Metals Goods Corporation and we started our own 
business. We had started our own business before, but I 
then severed connections with Metals Goods Corporation 
and entered into full time with Highland Supply Corpor- 
ation. We, at that time—those were wartimes and alum- 
inum foil had been ruled out as a florist item. We then 
worked out substitutes, which we had other people process 
for us, and sold to the florist trade until aluminum foil was 
released during the later part of the war at which time, 
machinery was released so we could get the sheeting and 
we went into processing our own. 

Q. This was about 1946? A. I think that was about it, 
yes. 

Q. Since that time, you have processed your own foil? 
A. That is correct. 

Q. Well, say, since 1950, can you tell us how many sales- 
men you have had in the field selling this particular prod- 
uct? A. On this particular product we haven’t had very 
many salesmen. Originally I did all of the selling myself 
and later on, it was turned over to my brother and he has 
been doing the selling for almost—well, the entire amount 
of selling for a good number of years now. However, we 
also have, I think, two men who sell on a commission be- 
sides, 

Q. Do you know what that commission is? A. The com- 
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mission that we pay those men? Three percent at 
641 the present time. 

Q. Now, as president, do you get reports back 
from your brother and your two salesmen as to what is 
happening in the market for florist foil? A. Yes, generally. 

Q. Do you discuss that with them, what they find in the 
field? A. Actually, I don’t get many reports back from the 
two commission men. I do from my brother, of course. 

Q. Can you describe the processes that you go through 
and it has previously been described in this record, just 
describe briefly the processes that you go through to mar- 
ket and package this particular product? A. Well, of 
course, the first thing is coloring. There is some, of course, 
sold plain but that is very much in minority. 

Q. You color what? A. Aluminum foil. 

Q. How do you get the aluminum foil? A. We buy it 
from various mills. We have had different suppliers 
through the years. 

Q. In what form does it come to you? A. In bulk rolls, 
what we call bulk rolls. They vary probably, nine inches 
in diameter to probably fourteen inches in diameter. 

Q. Could you tell me briefly and generally a list 
642 of the companies from which you purchase aluminum 

foil? A. Well, through the years, we have purchased 
foil from Aluminum Company of America; Cochran Foil 
Company, Reynolds Metals Company; Kaiser Aluminum ; 
Republic Foils and— 

Q. Did you ever purchase any from Stranahan? A. Yes, 
we brought some from Stranahan, that is correct. I’m try- 
ing to think of a company down in Tennessee. It is Alum- 
inum— 

Q. Foils, Inc., is that it? A. It could be. I can’t think 
of the name right now. 

Q. Is that in Jackson, Tennessee? A. Jackson, Tennes- 
see, that is correct. 

Q. What gauges do you usually purchase? A. Usually 
.00065. 
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Q. Then what do you do with that? A. The first oper- 
ation is coloring. Then the next operation, well, some of 
it, of course, is sold after that point. It is colored and put 
on a machine to rewind it in 50-foot rolls and labeled and 
wrapped and put in shipping cartons ready to go out. The 
others go from the coloring machine to embossing machine 
and is embossed and we also print some. 

Mr. Walker: I have talked to respondent’s counsel. The 
witness in answer to subpoena duces tecum brough us two 
up-to-date samples. They feel, and I can agree with them, 

that maybe while it is going to increase this record, 
643 we should probably introduce these two up-to-date 

samples rather than substitute them for the other 
two that were previously introduced by agreement of 
counsel. 

Hearing Examiner Hier: Mr. Walker, what is the differ- 
ence between these two? 

Mr. Walker: Different patterns. 

Hearing Examiner Hier: The first one will be marked 
Commission’s Exhibit 161 and the second one, 162. 


(The documents referred to were marked Commission’s 
Exhibit 161 and 162 for identification.) 


Hearing Examiner Hier: Do you object, Mr. Spriggs? 

Mr. Spriggs: No. 

Hearing Examiner Hier: Commission’s Exhibit 161 and 
162 are admitted in the record. 


(The documents referred to, heretofore marked Com- 
mission’s Exhibit 161 and 162, were received in evidence.) 


By Mr. Walker: 


Q. Are these your up-to-date florist foil catalogs? A. 
Yes. Those were used the past season. 

Q. They are representative of all the designs and pat- 
terns and colors that you offer to the florist trade, is that 
correct? A. Well, yes. There might have been one or two 
outside. 
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Q. Now, I will ask you, in answer to the subpoena duces 
tecum, did you bring a current balance sheet with 
644 you? A. I did. 
Mr. Walker: I would like this marked. 
Hearing Examiner Hier: Commission’s Exhibit 163 is 
a balance sheet as of March 31, 1958 of the Highland Sup- 
ply Corporation. 


(The document referred to was marked Commission’s 
Exhibit 163 for identification.) 


By Mr. Walker: 


Q. I will hand you a sheet of paper marked for the pur- 
poses of identification Commission’s Exhibit 163 and ask 
you if you can identify that particular exhibit? A. Yes, 
that is our balance sheet. 

Q. Was that made under your direction and orders? A. 
It was made by our bookkeeper at my direction. 

Q. Would you use that information in making ordinary 


business judgment? A. I would. 
Mr. Walker: I would like to offer it in evidence in 
camera. 
Mr. Spriggs: The question is, does it correctly por- 
tray— 
By Mr. Walker: 


Q. Does it correctly portray the figures that are repre- 
sented thereon? A. I’m quite certain it does. 
645 Mr. Spriggs: I should think it would be a ques- 
tion of whether it correctly portrays the condition 
of the Company. 

Hearing Examiner Hier: We will get that over with. 
Does it correctly portray the financial condition of that 
particular company as the date that appears on that ex- 
hibit? 

The Witness: Yes. 

Mr. Walker: I offer 163 in evidence and ask that this be 
marked for— 
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Hearing Examiner Hier: What do you say about 163? 

Mr. Walker: In camera, incidentally. 

Mr. Spriggs: We object on the ground of irrelevancy 
and immateriality and no proper foundation has been 
shown for the admission of those in evidence under the 
issues in this case. 

Hearing Examiner Hier: Those objections are over- 
ruled. Exhibit 163 is admitted in the record. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 163, was received in evi- 
dence, in camera.) 


Mr. Walker: Can we have 163 and 164 in camera? 
Hearing Examiner Hier: Yes. 
Exhibit 164 is Highland Supply Corporation’s ‘Florist 
Foil Sales for the Years 1954, 1955, 1956 and 1957”? given 
in pounds, rolls, dollarwise and average per pound 
646 and average per roll. 


(The document referred to was marked Commission’s 
Exhibit 164 for identification.) 


By Mr. Walker: 


Q. I will hand you a paper marked for the purpose of 
identification Commission’s Exhibit 164 and ask you if you 
can identify that? A. Ido. Itisa paper that I brought 
up with me. 

Q. Who was it prepared by? <A. It was also prepared 
by our controller and bookkeeper. 

Q. Was that prepared in answer to a summons served 
upon you? A. It was. 

Q. A subpoena? A. It was. 

Q. Now, do those figures fairly reflect and accurately re- 
flect your comparative florist foil sales including the total 
pounds, the equivalent number of rolls, the sales dollar 
volume and the average dollar sale per pound and the 
average per roll for the years °54, °55, 56 and °57, including 
January, February, March and April ’57 broken down and 
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January, February, March and April of ’58 broken down? 
A. It does. 
Mr. Walker: I would like to offer Exhibit 164 into 
evidence. 
647 Mr. Spriggs: I object. It is irrelevant and im- 
material and no proper foundation has been laid for 
the introduction under the issues in this case. 

Hearing Examiner Hier: Those objections are over- 
ruled. Exhibit 164 is admitted in evidence. The instruc- 
tions are that 163 and 164 will be sealed or placed in cam- 
era, whichever expression you prefer. 


(The document referred to, heretofore marked Commis- 
sion’s Exhibit 164 for identification, was received in evi- 
dence, in camera.) 

Mr. Walker: I would like to have this marked. 

Hearing Examiner Hier: Commission’s Exhibit 165 is 
Highland Supply Corporation customer letter of 10/14/57 
with reference to price reduction. 


(The document referred to was marked Commission’s 
Exhibit 165 for identification.) 


By Mr. Walker: 


Q. I hand you a piece of paper marked for purposes of 
identification Commission’s Exhibit 165 and ask you if you 
ean describe that? 

Hearing Examiner Hier: What do you mean describe? 
Identify? 

Mr. Walker: Identify? 

The Witness: Yes, that is the letter which we mailed out 

to our trade when we sent out a price list meeting— 
648 Mr. Walker: On what date? 
The Witness: On October 14th. 

Mr. Walker: I would like to offer this Exhibit 165 into 
evidence. 

Mr. Spriggs: I object to that. It is irrelevant, imma- 
terial and further on the ground that it is largely self- 


529 


serving advertising statement with conclusions therein not 
relevant or not admissible against this respondent under 
the issues in this case. I don’t know whether you have read 
it or not— 

Hearing Examiner Hier: It is not being offered and 
certainly wouldn’t be received as being binding on this re- 
spondent, but there has been a great deal gone into in this 
record already about this fall of 1957 price reduction and 
it seems to me that the fuller the competitive picture is, 
the easier it will be to understand, especially for one like 
me who knows nothing about it. 

I am going to overrule your objection and admit 165 in 
evidence. 


(The document referred to heretofore marked for identi- 
fication Commission’s Exhibit 165, was received in evi- 
dence. ) 


Hearing Examiner Hier: Let me have that document. 


(The document was handed to the Hearing Examiner.) 


Hearing Examiner Hier: Mr. Weeder, in this 

649 document, you say, ‘‘In this case we have no choice 

as we have always been competitive pricewise on 

equal quality merchandise and so feel it necessary that we 

meet the Reynolds’ prices. These prices are particularly 
unfair as they are under cost of production.”’ 

Now, to whom are you referring about prices, your pirces 
or Reynolds’? 

The Witness: The Reynolds’ prices which we were meet- 
ing on the price list attached to that letter. 

Hearing Examiner Hier: What is the basis of your 
statement here that Reynolds’ prices, which is Arrow 
Brands’ prices, I assume— 

The Witness: That is correct. 

Hearing Examiner Hier: Were under cost of produc- 
tion? What would you know about Reynolds’ or Arrow’s 
costs of production? 


530 


The Witness: Well, I assume that—no, that meant that 
it was under our costs of production. 

Hearing Examiner Hier: Under your cost of production. 
All right. I assume you know what your costs of produc- 
tion are. I wanted to get that in the record. 

Just a moment. We had another witness in here Friday 
—I imagine you know him—Jacobson, and it came out there 
that under cost of production was on an average, not spe- 

cifically. Does that letter I have just referred to, is 
650 that under your cost of production for each type of 
foil? 

The Witness: No, sir. The under cost of production on 
the 70 cent item. 

Hearing Examiner Hier: Seventy cent item? 

The Witness: Seventy cent item which is actually the 
largest item and on which the price is usually based. In 
other words, that is a roll of 20 inch by 50 foot .00065 plain- 
colored foil. 

Hearing Examiner Hier: Plain-colored, no embossing? 

The Witness: That is correct. 

Hearing Examiner Hier: Go on. 

Mr. Walker: Will you mark this, please. 

Hearing Examiner Hier: What is this? 

Mr. Walker: This is a price list of the company that 
accompanied that letter that was supplied to us. 

Hearing Examiner Hier: All right. Exhibit 166 is the 
October 14th, 1957 jobbers price list of Highland Supply 
Corporation which accompanied 165. 


(The document referred to was marked Commission’s 
Exhibit 166 for identification.) 


Hearing Examiner Hier: Since that is the case, I as- 
sume the same objections would be made by you and it will 
be offered by him and those objections are overruled. Ex- 
hibit 166 is admitted in the record. 

Mr. Spriggs: Yes. 


531 


651 (The document referred to, heretofore marked for 
identification Commission’s Exhibit 166, was re- 
ceived in evidence.) 


By Mr. Walker: 


Q. Is that a copy of your price list that accompanied 
your letter of October 14, 1957 to your customers of alum- 
inum foil? A. Yes. 

Mr. Houghton: May we ask for a recess? 

Mr. Walker: I will agree. 

Hearing Examiner Hier: We will take a short recess. 


(A short recess was taken.) 
Hearing Examiner Hier: Proceed, 
By Mr. Walker: 


Q. Is Exhibit 166 a true copy of your prices which ac- 
companied the letter, Commission’s Exhibit 165% A. Yes, 


it is, 
Mr. Walker: Has it been admitted in evidence? 
Hearing Examiner Hier: Yes. 


By Mr. Walker: 


Q. In what geographical area do you sell your aluminum 
florist foil? A. Over the entire country. 
Q. Do you know the other companies that compete in the 
market of the florist market to sell similar type of foil? 
A. Fairly well, yes. 
652 Q. Who are those companies? A. They are Ar- 
row Brands, John T. Raisin, Jacobson Company, the 
H. D. Catty Corporation and Lion Ribbon Company. Then, 
of course, there are imported foils, Italian and Austrian. 
Hearing Examiner Hier: You omitted to mention Arrow 
Brands. Do you mean by that he is not a competitor? 
The Witness: Did I omit it, I’m sorry. 
Mr. Houghton: He mentioned it. 
The Witness: There were others from time to time but 
quite a few have withdrawn from the field, I think. 
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By Mr. Walker: 


Q. Are there any imported foils in this market? A. Yes. 

Q. When did they start? A. Approximately six years 
ago, I think. 

Q. Who sells imported foils in this country? A. There 
are Italian foils which are sold, I think, primarily by Lion 
Ribbon Company. However, they also sell to some other 
jobbers, I believe. Now, who has that agency, I’m not 
familiar with it. The DeVries Company in New York, they 
are located in New York, sell some. 

Q. Are you familiar generally with their prices? A. Gen- 
erally, yes. 

Q. Are their prices above or below yours? A. Be- 

low. 
653 Q. Have you made any investigation as to whether 

or not you can meet the competition of the foreign 
foil at your present price or higher? A. We made a sur- 
vey, we being my younger brother and myself made a 
survey of some of the trade in New York early last summer 
from which survey we felt that we could retain the bulk 
of the business by selling ten cents over the import price, 
that is, ten cents per roll. 

Hearing Examiner Hier: Now, that establishes a switch- 
ing point on foreign foil. What about domestic foil? What 
is the minimum amount of price per roll which would per- 
suade a purchaser to buy from one supplier, to buy from 
one of your competitors as against another supplier? 

The Witness: We have never tried to be lower. We 
have tried to be on a par in price with competition. We 
feel that we have to sell at a price not higher than competi- 
tion, that is, domestic competition. 

Hearing Examiner Hier: Well, I gather from that 
answer that you have to be exactly the same price as domes- 
tic competition? 

The Witness: Approximately so, yes. That would vary 
from point to point, but generally speaking, that would be 
correct. 
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Hearing Examiner Hier: Go ahead, Mr. Walker. 
654 By Mr. Walker: 


Q. Do you have the means of knowing for express- 
ing an opinion on the total amount of florist foil sold in the 
United States? You can answer that yes or no. Do you 
have the means? <A. I don’t have the means of knowing it. 
I could estimate it. 

Q. What would your estimate be based upon? A. My 
estimate would run about— 

Q. What would it be based upon? A. Well, it would be 
based on the knowledge of what our sales are and an esti- 
mate of how much competition is selling. 

Q. How could you make an estimate of competition? A. 
On my reports of who is buying competitors and how much 
they are buying and so on. 

Q. You receive those reports constantly in your busi- 
ness? A. Reports on who is buying from competition, yes. 

Q. What would you estimate the total sales of florist foil 
in the United States for the year 1957? 

Mr. Spriggs: Before he answers, I object on the ground 
that no proper foundation has been laid that this witness 
has the facts in this record and any guess he made would 
be such speculation as not to be worthy or rising to the 
dignity of any probative evidence in this case. 

Hearing Examiner Hier: Mr. Weeder, to your knowl- 

edge, are there any accurate statistics on the point 
655 either obtainable from the Department of Census 
or Commerce or any other source? 

The Witness: There were in years past. Whether there 
are at present time or not, I don’t know. 

Hearing Examiner Hier: Do you have any such sta- 
tistics? 

Mr. Walker: There are no figures. 

The Witness: During the war they were kept by the, 
I think, War Production Board. 

Hearing Examiner Hier: If there are no reasonably 
accurate statistics compiled by an unbiased or independent 
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agency, then I would be inclined to take estimates either 
from your side or from their side by people who are in the 
business such as Mr. Roth and Mr. Weeder or anyone else 
who is in the business. If, however, there are accurate 
statistics, then of course, I’m not going to take any esti- 
mates. That is what it boils down to. It is sort of a third 
cornfield cousin to the best evidence rule, I guess. 
Mr. Spriggs: Of course, we take the position— 
Hearing Examiner Hier: You still insist on your ob- 
jection, but that would be my position. In view of counsel’s 
statement that there are no accurate statistics available 
from these usual sources, I am going to overrule the objec- 
tions and take the witness’ answer as an estimate. That 
is all it can be. You may give it. 
656 The Witness: I would estimate approximately 
1% million pounds. 
Hearing Examiner Hier: In the year 1957 total sales 
to the florist trade of what he has designated in this record 
as florist foil. 


By Mr. Walker: 


Q. That would include both domestic and imported sales? 
A. Correct. 

Q. Now, did your Company up until the fiscal year 1957 
—has your Company made money in the sale of florist foil 
to the florist trade? A. We have made money— 

Mr. Spriggs: Of course, I object to that on the grounds 
of irrelevancy and immateriality and not within the issues 
of this case. 

Hearing Examiner Hier: I don’t agree. The objection 
is overruled. Have you made money or lost money? 

The Witness: We have made money every year on 
florist foil until this year. 

Hearing Examiner Hier: What is this year? 

The Witness: Well, the year, of course, is not over, but 
as of right now, I think we are in the red. 

Hearing Examiner Hier: Now wait a minute. Did you 
make money in ’57? 
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The Witness: Yes. 
657 Hearing Examiner Hier: All right. But so far 
as you can see now you are losing money in ’58, is 
that correct? 
The Witness: Right. 


By Mr. Walker: 


Q. Do you know approximately how many florist whole- 
salers there are in the United States? A. I have those 
almost exact at home but I don’t know them offhand exactly 
but they would be in the neighborhood of 600. 

Q. That is generally the direct market to which you sell? 
A. That is correct. 

Q. Do you have an opinion of the effects, the competitive 
effects that the acquisition of Arrow Brands, Inc. by the 
Reynolds Metals Company will have upon your business? 
You can answer that yes or no. 

Hearing Examiner Hier: Answer that yes or no? 

The Witness: Yes. 

Mr. Walker: What is that opinion? 

Mr. Spriggs: I object. Did you say ‘‘have’’ or ‘‘will 
have’’? 

Mr. Walker: Do you have an opinion? 

The Witness: Yes. 

Hearing Examiner Hier: I want to get that clear, too. 
Is this gentleman being asked to give his opinion as to the 
effects which the acquisition has already had or that he 

anticipates he will have? Now, which is it? 
658 Mr. Walker: Well, do you have an opinion as to 
what effects, if any, that the acquisition of Arrow 
Brands by Reynolds Metals has had on your business? 

Hearing Examiner Hier: The objection is overruled. 
You may answer. 

The Witness: Yes. 

Mr. Spriggs: This is just to ask him if he has an opinion 
so that could be yes or no. 

Hearing Examiner Hier: He has already been asked 
to give that opinion. You have such an opinion, don’t you? 
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The Witness: Yes. 

Hearing Examiner Hier: The next question is, what is 
the opinion? The objection is overruled. Answer the 
question. 

The Witness: The opinion is that it has eliminated the 
possibility of our making a profit on florist foil; that it will 
over a period of time put us out of the business. 

Hearing Examiner Hier: What is that based on? You 
might as well tell me in your own words? 

The Witness: That is based on their reduction in prices 
and the excessive amount of advertising which they are 
doing and the excessive amount of sales effort. 

Hearing Examiner Hier: How do you relate the reduc- 
‘tion of prices to the acquisition? It is within the realm of 

possibility, isn’t it, that Arrow Brands, if it had not 
659 been acquired would have eut prices? Why do you 
blame that on the acquisition? 

The Witness: The only answer I can give on that, I 
can’t sit here and say what Arrow Brands’ costs are run- 
ning on foil because I don’t know. However, I assume 
that their costs are similar to ours or would have been had 
not Reynolds Metals taken them over. In other words, I 
feel that we were in a very favorable competitive position 
in regard to them until Reynolds took them over. But, 
since then, they have reduced prices. They have gone into 
a very heavy advertising program and a very heavy sales 
program, all of which costs more money than we can afford 
to meet. 

Hearing Examiner Hier: Well, I can understand the 
implications in this advertising and sales program but are 
you—I don’t like to ask you direct questions but I don’t 
know what you are implying with this answer. Do you 
imply that now that Arrow Brands has been taken over by 
Reynolds Metals it is getting its raw or unmounted alum- 
inum foil more cheaply than you can buy it? Do you imply 
that or not? 

The Witness: I’m not exactly implying that. However, 
what I am implying is that they are selling foil to the 


537 


florist trade at a lower price than they sell it to other trade. 
Also, that they are selling to the florist trade at prices 
which they will not sell us raw foil for at low enough a 
price so that we can process the material and com- 
660 pete with them. Or, in other words, we are unable 
to purchase domestically raw foil and process it and 
meet the prices at which they are selling. 

Mr. Spriggs: I think the record ought to show that these 
are simply the suppositions of these witnesses and he is 
not making any statements of that effect. 

Hearing Examiner Hier: He is giving his opinion. 
Everything in the Clayton Act is prospective, not actual. 

Mr. Spriggs: I meant to say it is different. He isn’t 
stating these things as a fact or pretending to. 

Hearing Examiner Hier: They are his opinion. I am 
asking him the situation. That is the situation as he sees 
it. Go on. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Are you through? 


Mr. Walker: Yes, sir. Would you want a 10 or 15- 
minute recess and then we can go right through with his 
cross-examination? 

Mr. Spriggs: I will go right ahead. 


Cross-Examination 


By Mr. Spriggs: 


Q. Mr. Weeder, I want to get the various lines in which 
the Highland Supply Corporation itself is engaged in. 
Now, you understand the company that I’m talking about, 

don’t you? A. Yes. 
661 Q. You make or sell glues in plastic bottles and 
glass jars, don‘t you? A. Since this competitive sit- 
uation has come up, we have been casting about trying to 
find some other items to produce, so we could make some 
money. Yes, we have started to produce glues. It is an 
insignificant item. 
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Q. Well, I’m just asking a question of whether you do 
or don’t and you made it as early as August of 1957, didn’t 
you? You began before then, didn’t you? A. I imagine 
that would be somewhere around there. I don’t recall the 
exact date. 

Q. Well, aren’t you the president of the company? It is 
only last year. Don’t you remember whether you began 
in the middle of last year or before the spring of last year? 
Haven’t you been in business for longer than a year on 
that? A. On glue? I don’t think so. 

Q. Glue pen. Now, you have manufactured or produced 
Highlander Stix, general purpose glue? A. Correct. 

Q. And glitter spray adhesive? A. Correct. 

Q. Packed in polyethylene squeeze bottle? A. Correct. 

Q. You also process Highlander Metallic Glitter, made 

of pure aluminum. What is that? A. Oh, that is 
662 simply aluminum foil of various gauges, colored and 
chopped up into fine pieces of various sizes. 

Q. What do you use it for? A. We don’t use it. We 
sell it. 

Q. What do you sell it fort A. For display use. It is 
an old item; nothing new. Glitter has been used for many 
years, 

Q. Is it for decoration? A. Decorative item, yes. 

Q. That is in different gauges, I believe? A. That is 
correct. 

Q. It has colors, silver, red green, gold and blue? <A. It 
could be any color. 

Q. Is that embossed or is it plain? A. Plain. 

Q. Now then you have a Highlander Metalic Glitter for 
bulk packing. Apparently there are two different uses of 
this? A. No. It would just be— 

Q. Resale packages and bulk packing? A. That would 
be correct, yes. 

Q. Is that just a difference in packing or is it a difference 
in end use? A. Primarily a difference in packing. 
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Q. That is available in colors, too? A. Correct. 
663 Q. Now then, you also process stock size cello- 
phane bags, lace printed bags in beauty corsage con- 
tainers? A. That is primarily for the florist trade for 
packaging of flower corsages. 

Q. Yes. A. However, we also sell bags for other uses. 

Q. You also produce cellophane counter rolls? A. Cor- 
rect. 

Q. What are they used for? A. Well, the use of those 
is rather general. It is not a large item. They use it for 
wrapping and for decorating; almost anything you might 
use if for. 

Q. It is used also by the florists? A. To a certain ex- 
tent, yes. 

Q. Then you also sell, produce and sell printed cello- 
phane rolls, lace wraps, ribbon lace and French lace? A. 
Used for wrapping and decorative purposes. 

Q. Are those items used in the florist business, too? A. 
Correct. 

Q. Then you have 1500-foot cellophane rolls. What are 
they used for? A. They are primarily used for wrapping, 
oh, packages and in some cases, bundles of flowers, what- 
ever the customer might decide they were going to wrap 
with it. 

Q. By the way, going back to this printed cello- 

664 phane roll price list, items are ‘‘lace wrap’’ and so 

forth, is that cellophane colored too? A. No, not on 

the printed. It might be a colored print on plain cello- 
phane. 

Q. Well now, for example, here is floral lace and French 
lace. Would that be colored? A. It would basically be 
clear cellophane printed in white and colors. 

Q. And colors? A. That is right. 

Q. And the same thing with candlelight, holly, Santa 
Claus, snowman and Easter and baby? A. That is correct. 

Q. Then coming over to the 1500 foot again, cellophane 
rolls, those colors are red, pink, amber, dark blue, light 
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blue, dark green and light green? A. That would be the 
colored cellophane itself. 

Q. Yes. And then you produce and sell household and 
frozen locker foil? A. To avery small extent; yes, sir. 

Q. What gauge is your household foil? A. The house- 
hold foil is .00065 that we run and I might say the sales 
on that are nonexistent at present. 

Q. Yes. A. The locker foil is .0015. 
665 Q. Yes. And then you have expanded foil. What 
is that? A. That is an item which we do not pro- 
duce. It is an item which we are jobbing and we sell to 
the florist trade for decorative uses. 

Q. Where did you get that from? A. The unexpanded 
foil? 

Q. Yes. A. Let me see, that is produced by some com- 
pany up in Wisconsin. I don’t recall the name of it at the 
moment. 

Q. What use do florists make of that unexpanded foil, 
do you know? A. Well, no specific use. They use it for 
very artistic designs they might make up, any individual 
ideas they might have. 

Q. What gauge is that? Did you give me the gauge or 
not? A. I don’t know. I believe that is .0003, either .0002 
or .0003. 

Q. Heavier type of foil? A. Yes. 

Q. Now, Plastifoil, what is that and what is it used for? 
A. That is an item we were putting out for florist foil, a 
laminated deal. We were laminating foil to cellulose ace- 
tate on that. 

Q. What would the florist do with that? A. It would 

be pot wrap. 
666 Q. Covering pots, yes. Now, we have another 
item that you produce, a .002 base metal in silver 
and colors. By the way, the unexpanded foil and the Plas- 
tifoil are all colored too or may be colored? A. That is 
correct. 

Q. Coming back to the .002 base metal, what is that used 

for? A. Decorative item. 
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Q. Do you produce that or do you buy it already made? 
A. No, we color it. 

Q. Color it. Who uses it for decorations? A. Well, it is 
used—some of the florists use it for decorative purposes 
and some is used by the display trade. 

Q. Display—department stores? A. Well, your various 
display houses. 

Q. Anybody who wants to use it to display? A. Could be 
used anywhere. 

Q. Actually, what do the florists decorate with this type 
of metal, do you know? What is it the florists use it for? 
A. Primarily used for display. Actually, it isn’t but a 
very small item, just something to fill out the line. 

Q. But it comes apparently in 20 inches by 25 and 50- 

foot rolls? A. That is the way we put it up, yes. 
667 Q. And then of course you have foil which you 
sell which is called florist foil, as you describe it. You 
are in that business too? A. Yes. 

Q. Then you have an item of paper-backed foil, what is 
that? A. We do laminating of foil. That paper-backed 
foil as outlined there would primarily be for the display 
field. Now, we have had one laminater there and we do 
sell laminated foil of various kinds. We are very small in 
the field. 

Q. I notice there, they are all apparently 26 inches wide 
and run in rolls of 25, 50, 100 foot lengths? A. That is 
merely put up that way for convenience for display use. 

Q. Convenience. Now then, the last item is Highlander 
Shredded Cellophane. A. That is not a Highland Supply 
product. 

Q. You mean you don’t produce that, you buy it already 
made? A. We produce it in one of our other companies, 
Highland Manufacturing and Sales Company. 

Q. But you sell it through Highland Supply? A. We 
handle sales through Highland Supply, that is correct. 

Q. And, as a matter of fact, a great many of these prod- 
ucts or at least some of them that you have made in 
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668 these other corporations that you mentioned this 
morning, you sell through Highland Supply Corpora- 
tion, I presume? A. Yes, some of them we do. 

Q. Now, you say that you do business on a nationwide 
basis? A. Correct. 

Q. You have only two salesmen and your brother? A. 
That is right. 

Q. Does your brother work full time at the sales end? 
A. He works full time at the sales end. However, we don’t 
travel the trade during the summertime, very little. 

Q. Is he located in Highland, Illinois? A. Correct. 

Q. He travels out from Highland? A. He does. 

Q. What is his territory ? A. The United States. 

Q. You mean he travels all over the United States? A. 
He does. 

Q. Who are the other two persons? A. A man by the 
name of Mauer in Chicago. 

Q. How do you spell it? A. M-a-u-er. And Vie Levy, 
out of New York. 

Q. Does Mr. Levy live in New York or is he stationed 

there? A. I believe he lives there. His headquarters 
669 are New York, anyway. 
Q. Well, I mean, that is where his home base is? 
A. That is correct. 

Q. What is the territory that he covers? A. He pretty 
well covers the country also. 

Q. Does he have an organization himself? A. None 
other—I think the only man he has is this man Mauer, who 
is located in Chicago, the man I already mentioned. 

Q. You mean Mauer is an employee of Levy? A. That 
is correct. ! 

Q. Do you know what business Levy is engaged in other 
than selling for you? A. Well, he has other lines, ribbon 
and so on and a few other things. 

Q. What is the name of his place of business? A. He 
just operates under the name of Vie Levy. 
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Q. Those are the only salesmen that you have? A. 
Those are the only salesmen contacting the florist trade. 

Q. They are the only persons who are selling aluminum 
foil for Highland Supply to the florist trade? A. That is 
correct. 

Q. Do you have any other methods of sales other than 
by personally calling on the trade? A. Sample book, di- 
rect mail advertising. 

Q. Do you send out sample books to the 600 florist 
670 houses in the United States? A. We do. 
Q. Do you advertise to those 600? A. We do. 

Q. By personal letters and by circulars of various kinds? 
A. Correct. 

Q. Give them your prices and so forth? A. Correct. 

Q. Up-to-date? I don’t believe among the competitors 
you mentioned Western Foil. It is a man named Stilman. 
Do you recall that company is engaged in selling foil to 
the florist trade? A. Yes. However, I am of the impres- 
sion or of the opinion—rather I have been informed that 
they have withdrawn from the field. 

Q. No longer in the business? A. I couldn’t verify that. 

Q. Now, what about Consolidated Bag up in Connecticut, 
have you ever heard of that? A. Yes, sir. 

Q. Now, they are engaged in the field, are they not? A. 
It is my understanding also that they withdrew from the 
field last fall after Reynolds’ prices came out. 

Q. What is that last? A. After Reynolds’ prices came 

out. 
671 Q. Yes. I didn’t ask you anything about prices, 
I just asked you whether they were in the field. A. 
I’m sorry, sir. 

Q. Now that you mentioned about Reynolds’ prices com- 
ing out, perhaps this is a good time, Mr. Weeder—I didn’t 
hear you mention anything about it this morning. I ask 
you to look at RX-5A. A. Yes, sir. 

Q. All the way through. Have you read the first page 
dated August 20, 1957? A. I didn’t read it but I recog- 
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nize that is a letter we mailed out with that price list at- 
tached thereto. 


672 By Mr. Spriggs: 


Q. And you mailed that out to the wholesale florist 
supply houses on or about August 20, 1957? A. Correct. 

Q. And in that you reduced the price 10 cents a roll, did 
you not, over what the current price was, of the domestic 
sellers of foil, isn’t that right? A. I don’t know exactly 
whether it is or not. I don’t know whether I understand 
what your phrasing is exactly. We reduced our price 10 
cents per roll. 

Q. Yes, and your price was equal to the other domestic 
published prices at that time, before you made your reduc- 
tion, isn’t that right? A. I think probably you are correct 
as to the published prices. 

Q. That is what I am talking about. We will come to 
something else a little later. 

But prior to your price reduction on August 20, 1957, 
silver foil was selling at the published price list at 75 cents 
for Glory, that is silver, 85 cents for plain colored, 85 cents 
for silver embossed, and 95 cents for colored, weren’t they- 
A. Those had been the prevailing prices of the previous 
season, yes. 

Q. All right. Now then, your price cut on August 

673 20 on silver, 20 by 50 foot rolls, you reduced 10 cents 

a roll, to 65 cents? I want you to follow this with 

me. (Showing document to witness.) A. You said 65. I 
think you mean 75. 

Q. I said you reduced it to 65 cents. A. On silver? 

Q. Yes. A. Whatever the figures are on this price list 
are the prices that we put out, that is right. Silver is some- 
thing we very seldom pay much attention to. The basis is 
usually based on colors. 

Q. But silver, before that, was 75 cents, and you reduced 
it 10 cents a roll to 65 cents, didn’t you? <A. I repeat, we 
reduced our prices 10 cents, and I don’t know whether we 
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reduced silver price 10 cents or not. We reduced the color 
price. I would have to check the previous price list to now 
for sure about silver. That is relatively unimportant, so I 
haven’t paid much attention to it. 

Mr. Spriggs: I think we have to get these some how or 
other, if your honor please, because I don’t want to leave 
the record in such shape as this, with this witness. 

Hearing Examiner Hier: Do you have his previous 
price list? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: Do you have it, Mr. 

Weeder? 
674 The Witness: Not with me. I could mail them in. 
Hearing Examiner Hier: That wouldn’t do us 
any good right now. He wants them now so he can 
question you about it. 

The Witness: I would like to make this point, that 
silver is relatively unimportant. 

Hearing Examiner Hier: You have said that several 
times. We are trying to get, prior to August 1, 1957, 
what were your prices on the items you mentioned in that 
exhibit before you now, Respondent’s exhibit 5. 

The Witness: I think he is right, they were 10 cents 
higher. 

Hearing Examiner Hier: On each line? 

The Witness: I think so. 

Hearing Examiner Hier: All right. Suppose when you 
go back to Illinois, you fish out a previous price list and 
send it to Mr. Walker. 

The Witness: I will be glad to do so. 


By Mr. Spriggs: 

Q. Now you put this out just about the time, or actually 
after the catalogues had been printed by the florist supply 
houses, isn’t that right? Or just about the time they were 
about to be printed? A. I don’t quite know what you mean. 
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Q. When did the florist supply houses put out 
675 their catalogues? A. The biggest part of them don’t 
put out any catalogue, and the few who do, put them 

out at various times. 

Q. Well, Century Supply House. You know that florist 
supply house, don’t you? A. I am very familiar with it. 

Q. Where is it located? <A. Detroit. 

Q. Does it put out a catalogue? A. Yes, they are a 
catalogue house. 

Q. When do they put it ont? A. I think probably 
Clarence is working on his catalogue now. He probably 
mailed it out—I don’t know just when, early fall. 

Q. Do you know about what early fall means to you? 
In September? A. It would mean August or September to 
me. 

Q. But his catalogue would have been made up before 
that time, wouldn’t it? A. I repeat, he would be working 
on it now, or be preparing to start working on it, at least. 

Q. What is your significance in selecting August 20 as 
the date for dropping your prices? A. On approximately 
that date I received a telephone call from Mr. Jacobson, 
telling me that Arrow Brands, Inc., had sold— 

Mr. Spriggs: (Interposing.) I just asked the 
676 significance of his putting out a catalogue, a price 
change, in August. 

Hearing Examiner Hier: And he is giving it to you. 
You apparently walked into something. Go ahead. 

The Witness: On approximately that date I received 
a call from Mr. Jacobson, telling me that Harry Roth, or 
Arrow Brands, had sold the Kervan Company in New York 
plain foil at 65 cents per roll. 

Mr. Spriggs: Your Honor, I— 

Hearing Examiner Hier: (Interposing.) Let him finish 
the answer, and we will take up the question of how much 
stays in the record then. Go on. 

The Witness: I immediately picked up the telephone 
and called Harry Roth. I asked him about this, and he 
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readily admitted that he had done that, I suppose I be- 
came a little heated over the phone, asking what the idea 
was, and why he was cutting the price so low, telling him 
that he well realized that we could not compete profitably 
against that sort of a price, asking him whether he was 
trying to run us out of business and so on, 

He informed me that—I asked him where he intended to 
use this price, and he informed me that he intended to use 
it where necessary against import foil. I then asked him 
what price he intended to use to the general trade, and he 

told me 75 cents. And that is the cause of that price 
677 list going out there. 
Hearing Examiner Hier: Now read back the 
question, please. 


(The reporter read the question as follows: **Ques- 
tion: What is your significance in selecting August 20 as 
the date for dropping your prices???) 


Hearing Examiner Hier: That is a broad question. You 
asked him why he reduced his price. 

Mr. Spriggs: But it doesn’t give cause for hearsay 
testimony. 

Hearing Examiner Hier: Of course his talk with Roth 
is not hearsay. 

Mr. Spriggs: No, but the one with Jacobson is. 

Hearing Examiner Hier: It will be taken as hearsay 
and not as proof of what Jacobson said, but simply as a 
basis on which the witness acted and the reason for his 
action. It can stay in the record for that purpose, so the 
motion that you were about to make to strike all or any part 
of this answer is overruled, or denied, rather, 


By Mr. Spriggs: 


Q. Mr. Weeder, looking at Respondent’s exhibit 5-A, 
isn’t it a fact that you stated that you were calling atten- 
tion to the fact that the foil you were producing was good 
domestic foil and not cheap import foils such as were 
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being peddled by some ribbon houses, and some 
678 others? A. Yes. Are you asking me for an explana- 
tion of that? 

Q. No. I am just asking you whether you didn’t state 
that. A. I did. 

Q. I notice that you did not mention anything about your 
August 20 price list in your testimony this morning. Isn’t 
that correct? 

Hearing Examiner Hier: The record speaks for itself. 
I don’t recall it. 

The Witness: I don’t recall any questions in regard 
to it. 


By Mr. Spriggs: 


Q. Now on October 14, in your letter to the trade, you 
state that you had never before reduced prices in the middle 
of a season. You actually reduced them on the 20 of 
August 1957, did you not? A. That, sir, in my opinion, I 


wouldn’t consider the middle of August as the middle of the 
season. I would consider it the beginning of the season. 
Your first season, on foil, real season on florist foil, is 
Christmas. I mean, going into the fall. I would say the 
next season from now on. And they merely start buying— 
there are a few people that start buying in August. 
Q. Now, as a matter of fact— 
Mr. Spriggs: I better have this marked first. 
Hearing Examiner Hier: This is Respondent’s 
679 exhibit 10 for identification. It is apparently a 
flier, advertising flier of this gentleman’s company, 
Highland Supply Corporation. There doesn’t seem to be 
any date on here, but we can find that out. 


(The document referred to was marked Respondent’s 
exhibit 10 for identification.) 
By Mr. Spriggs: 
Q. I hand you Respondent’s exhibit 10 for identification, 


and ask you what the price was before this reduction on the 
foil mentioned in that flier? 
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Hearing Examiner Hier: First of all,—I am sorry to 
interrupt you, Mr. Spriggs—I want the date on this thing. 
What is the date that Vie Levy sent that out over your 
corporate name? Do you know? 

The Witness: This was— 

Mr. Spriggs: It was sent out in Januray 1958, wasn’t 
it? 

The Witness: This—I don’t recognize this. If it was 
mailed out, this was mailed out without being submitted to 
our office, or without our authorization. 

Hearing Examiner Hier: The answer is that you don’t 
know the date? 

The Witness: I don’t. 

Hearing Examiner Hier: Now you may put the question. 


680 By Mr. Spriggs: 


Q. Assuming that it was made in January of 1958, and 
that it was sent out by Vic Levy—he is your sales agent, 
isn’t he? A. That is correct. 

Q. What was the reduction in price on the foil mentioned, 
that is, what was it before and it was reduced to 80 cents? 
A. That would have been a five-cent reduction, I would 
think. 

Q. I see. Is there any question in your mind that this 
may have been sent out in January 1958? A. I don’t know 
when that was sent out. I have never seen that before. 

Hearing Examiner Hier: In other words, you don’t 
even know whether it was sent out or not? 

The Witness: I do not. If it was sent out, it was sent 
out without any authorization from anyone in our office. 


By Mr. Spriggs: 


Q. Well, doesn’t this man report to you? A. Not very 
much. 
Q. He doesn’t? A. He does some, of course, sends in 
his orders. That is about all. 
Q. Doesn’t he report to you there would be a 
681 reduction of five cents a roll? A. That of course—I 
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frankly don’t know the answer to that one. That would 
have to clear the office, of course, when the orders came 
in at 80 cents, and he might have cleared that with my 
brother. I don’t know anything about it. 

Q. Does your brother take an active part in this busi- 
ness? A. My brother has taken care of almost all the 
sales. 

Q. Would he have authority to approve this reduction? 
A. He might. 

Q. Well, he might—the question is whether he has au- 
thority to approve the reduction. A. He would have an- 
thority to approve an occasional reduction, but not a gen- 
eral over-all price situation. 

Q. Would he have the authority to approve the reduction 
spoken of in Respondent’s exhibit 10 which you have 
examined? A. In my assumption—I can’t positively state 
—but in my opinion that is a close-out pattern. As we go 
along, each year we add new patterns. We always dis- 
continue some old patterns. When we discontinue a 
pattern, we have hang-overs, which we close out, we call 
them close-outs. And that probably is what that is. 

Q. Well then, he would have authority to handle a close- 
out and reduce the price five cents a roll? A. My brother 
would, yes. 

Q. Would Mr. Levy have it? A. No. 
682 Hearing Examiner Hier: We will take a five- 
minute recess. 


(Whereupon, a short recess was taken.) 


Hearing Examiner Hier: On the record. Continue with 

your cross-examination. 
By Mr. Spriggs: 

Q. Mr. Weeder, you have been troubled about the foreign 
foils coming into this country in competition with you since 
the latter part of 1953, at least, haven’t you? A. I think 
that is correct. 
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Q. As a matter of fact, you took the matter up with 
several Senators, specifically Senator Dirksen of Mlinois, 
and Senator Douglas, with the Commerce Department of 
the United States, and with various other agencies, did 
you not? A. We took it up with various agencies, and Sen- 
ators. Senator Dirksen, that is correct; Senator Douglas 
is not correct. And I don’t recall any direct taking up with 
the Department of Commerce. However, it is possible that 
something might have been taken up indirectly. 

Q. Well, you wrote to the Senator and asked him to 
take it up with the interested agencies to see what could 
be done about the foreign foil importation which was 
hurting you. A. Correct. 

Q. And the foreign foil importers were selling far 
683 below your prices, were they not? A. That is cor- 
rect. 

Q. And they were cutting in and being highly competi- 
tive with you and all the others in the field? A. True. 

Q. As a matter of fact, their prices were practically not 
much more than 50 or 60 percent of your prices, weren’t 
they? A. I think the original price was almost exactly 50 
percent. I believe 52 cents against our dollar. 

Hearing Examiner Hier: Let’s go off the record a mo- 
ment. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 


By Mr. Spriggs: 


Q. That foil, at that time you understood that the plant 
of Bruder Teich, which was one of the importers, or pro- 
ducers, at least, of the foil which was imported, was in the 
Austrian zone that was behind the Iron Curtain, didn’t 
you? A. Correct. 

Q. And you thought that, or at least it was the consensus 
of the group in the field that perhaps it was being able to 
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dump actually below the cost of manufacture, at the insist- 
ence or direction at least of Russia? A. Well, I — 

Q. That was a possibility, wasn’t it? A. I wouldn’t know 

about that. I have no opinion about that. 
684 Q. Well, you did recall that its plant was behind 
the Iron Curtain, though? A. Definitely. 

Q. Although its office was in the so-called Western Zone 
of Austria? A. Correct. 

Q. As a result of all of the activity with the Commerce 
Department, the Senators, The Senate Small Business 
Committee, and then Mr. Burger of the National Federa- 
tion of Independent Business, which is here in Washing- 
ton, D. C., nothing really came of that, and you were not 
able to stem by any government action at least the foreign 
foil competition? A. It is my understanding that as a 
result of the concerted efforts of the various people in- 
volved, the price was increased from approximately 52 
cents per roll to something in the 60 cents per roll. 

Q. You are familiar with the DeVries Company in New 
York? A. Yes, sir, that is the firm I mentioned before. 

Q. And it imports the Bruder Teich foil? A. Right. 

Q. And it has been engaged in importing for some years 
now, of that foil. Is that true? A. Correct. 

Q. It has a good sales organization, and is—or at least 

is selling competitively here in the United States? 
685 A. They are selling competitively. I don’t think 
they have very much sales organization. 

Q. Now I ask you to look at Respondent’s exhibits 6 and 
7 for identification. (Handing to witness.) A. May I ask, 
sir, what I am supposed to do with these? 

Q. Just look at them, just to refresh your memory. 
A. Yes. 

Q. Have you seen them? A. I have seen that price list, 
yes. 

Q. Now that price list, in Respondent’s exhibit 7-B, which 
shows plain silver 54 and five-tenths cents, is lower than 
your price? A. Correct. 
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Q. It is 65 cents for plain colors, and lower than yours? 
A. Yes. 

Q. Embossed silver, 65, lower than yours, and 77 for 
embossed colors, lower than your price? A. Right. 

Q. Now have you heard of any importations from Ger- 
man foil producers as distinguished from Austrian, A. I 
haven’t personally heard of any coming into the florist 
foil field. 

Q. How about Dutch, Holland? I haven’t heard of 

Dutch. 
686 Q. You have heard of Italian? A. Yes. 

Q. And Lion Ribbon Company is the—one of the 
agents at least, or sellers, for that foil? A. That is my 
understanding. 

Q. Now I believe you formerly sold to Century Supply 
Company, didn’t you? A. We sold them for years, yes, sir. 

Q. When did you stop? On what date did you stop sell- 
ing them. A. I couldn’t answer that question. I don’t 
recall that. I would have to check the records. 

Q. Was it in 1956? A. I would say it probably was 1955 
or 1956. 

Q. Are you sure it wasn’t as early as 1953? A. Yes, sir. 
I would like to change that. I believe it was earlier. Again, 
if the Court is interested in that, I can check records and 
send that information in, but I don’t know off-hand just 
when it was. 

Q. You formerly sold to Bens, didn’t you? A. I don’t 
recall the name Bens. Where are they located? 

Q. Chicago, Illinois, florist supply house. A. It is pos- 
sible; I don’t recall the name. 

Q. You don’t know whether you are selling now to Bens 
or not then? A. I don’t recognize the name at all. 

Q. Mr. Weeder, will you examine Commission’s 
687 exhibit 118 and 113? A. Yes. 

Q. Those are good and attractive foils, are they not? 
A. Yes, they are attractive, surely. 
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Q. They have good eye appeal, in your opinion? A. That 
is a matter of opinion. 

Q. Well, I was asking your opinion. A. They are better 
than some, and worse than others. 

Q. I think you mentioned earlier in your testimony that 
during the Korea, or during the war, when foil was cut off, 
for use in your business, that you had some substitutes. 
What were the substitutes that you used during the period 
when foil was cut offf A. Well, that is a good question. 
I believe the first item we used was a lacquered glassine, 
glassine paper, lacquered glassine paper. We sold that for 
quite a period of time until the usage of that material was 
restricted by the government, at which time we switched 
over to @ wax impregnated lacquered sulphite, I think it 
was, another type of paper, anyway. 

Then along in there sometime during that period, a great 
deal of reject gas cape material came on the market. In 
other words, it was a material produced by the cellophane 
people for the manufacture of gas capes for the Army, 
Armed Forces. It seems there was a great deal of this 

material defective and consequently rejected. We 
688 bought a great deal of this, and had it lacquered 
and so on, and sold it for flower pot wrapping. 

Hearing Examiner Hier: Was this during the Korean 
unpleasantness, or World War II? 

The Witness: That was World War I. 

Hearing Examiner Hier: His question was Korea. Was 
there any restriction on aluminum foil during the Korean 
War or not? 

The Witness: It was limited, but not restricted. 

Hearing Examiner Hier: Not cut out? 

The Witness: No, it wasn’t eliminated. 

Hearing Examiner Hier: While you are on that point, 
T have heard testimony from other witnesses that bamboo 
is sometimes used for pots, is that right? 

The Witness: Sir, they are liable to use anything for 
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a pot cover. It might be a straw hat or something, or 
Japanese grass mat, or paper mat, or — 

Mr. Spriggs: Burlap? 

The Witness: Burlap even. Most anything. However, 
the biggest item is foil. 


By Mr. Spriggs: 


Q. How about lace cellophane? A. It would be used and 
is used, sometimes in conjunction with foil. 

Q. Have you seen any of these colored burlaps 
689 that have come out recently. A. I don’t believe I 
have, sir. 

Hearing Examiner Hier: Right on that point, while your 
memory is fresh on it, these various substitutes, whether 
compulsive by reason of government restriction, or gov- 
ernment limitation or otherwise, is there any price com- 
petition or price sensitivity between them and florist foil? 
I better make myself clearer there. If the price of cello- 
phane goes up, does that mean that the foil sales increase 
or if the price of cellophane goes down, does that mean the 
sales of aluminum foil decrease? 

The Witness: Cellophane would have practically no 
effect on it. 

Hearing Examiner Hier: What about burlap, grass 
mats, and bamboo, and the like? 

The Witness: In a vague, indirect sort of manner there 
would be some, probably, some effect there, but as of now, 
it would be very negligible. 

Hearing Examiner Hier: Now this glassine, sulphite, 
and what you referred to as reject gas capes, were they 
used at any time except when the government restructed 
the use of aluminum? 

The Witness: No. 

Hearing Examiner Hier: The reason J am asking those 

questions, Mr. Spriggs, there is one element of sub- 
690 _stitutability or interchangeability of course, the 
effect on the price of the one article by changes in 
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the price of the other, and nobody has brought that out 
yet, and I wanted to know for my own information. 
Continue with your cross-examination. 
Mr. Spriggs: I think that is all. 
Hearing Examiner Hier: Any redirect? 
Mr. Walker: Just one question. 
Redirect Examination. 


By Mr. Walker: 


Q. Based on the information that you gathered from the 
trade over a period of years that you have been in the 
trade, can you estimate the total percentage that aluminum 
foil has captured in the sale to florists to be used as a deco- 
rative, or used as a decoration in connection with their sale 
of potted plants? Can you give us a percentage that it has 
eaptured in the market? 

Mr. Spriggs: No foundation has been made for this wit- 
ness’ answer to that. 

Hearing Examiner Hier: He has been in the business 


since 1938, one way or the other. I don’t think he needs 
more foundation. The question is can you estimate. The 
answer to that is either yes or no. 

The Witness: Yes. 


691 By Mr. Walker: 


Q. What is your opinion as to the amount of the 
market, or the total percentage of sales of aluminum foil 
as compared to all the rest of it? A. It would be almost 
one hundred percent, probably 97, 96, 98 percent, along in 
there somewhere. 

Mr. Walker: That is all. 

Mr. Spriggs: No further questions. 

Hearing Examiner Hier: I want to ask you one ques- 
tion, before you leave. It may be embarrassing, and if it 
is, you need not answer it. 

I want to know whether or not, in August of 1956, just 
prior to the acquisition of Arrow Brands, Inc. by the 
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Reynolds Metals Corporation, whether Arrow Brands was 
a leader in the florist foil business. 

Now you were a competitor of theirs, and you may not 
want to pass judgment. But if you can answer the ques- 
tion, I would like to have an answer. 

The Witness: To the best of my opinion, we were the 
largest in the field. 

Hearing Examiner Hier: I am not talking about sales 
volume. That is apparently what you are answering, 
isn’t it? 

The Witness: Yes, sir. 

Hearing Examiner Hier: I am getting the impression 

in this case, Mr. Weeder, that, something else is just 
692 as important as sales, to wit, originality of design, 

the ability to keep ahead of the other fellow with 
coloring and embossing, and that is a very important item, 
because you are selling florists on the idea of sales appeal, 
of presentation to the customer. 

The Witness: That is right. 

Hearing Examiner Hier: I ask you, on that point, 
whether or not Arrow Brands, in your opinion, was a 
leader in the field? 

Mr. Spriggs: I object, because inherent in that question 
are some assumptions which are not valid in this record, 
based on premises not established in this record. 

Hearing Examiner Hier: Name them. 

Mr. Spriggs: You say the most important thing in this 
is eye appeal, whereas we have testimony to the effect that 
price is—we had a witness the other day who said that 
everything being equal, price was determinative. 

Hearing Examiner Hier: That is true. And I under- 
stood Mr. Roth to say—I can’t tell you specifically where 
now, but I made notes at the time—Mr. Roth stressed 
originality, coming out with new designs, new eye appeal 
designs, as being, if not the most important, an important 
factor. I could amend my question to cut it down from 
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most important to an important, because I think that is 
the expression he used. 
Mr. Spriggs: Of course if we look as these foils, 
693 I think they speak for themselves much stronger 
than anything else, regardless of puffing statements 
of various witnesses. 

Hearing Examiner Hier: I would like to know whether 
or not on the basis of originality, and putting out attrac- 
tive foils and so on, Arrow Brands was at that time a 
leader in this field? 

The Witness: Putting it as a leader, yes, sir, I would 
consider them such. 

Hearing Examiner Hier: All right. Any questions as a 
result of what I have asked the witness? 

Recross-Examination. 


By Mr. Spriggs: 


Q. Would you say a leader or one of the leaders? Are 
you saying that your designs were poor? A. I would use 
the term there a leader or one of the leaders, as let’s say 
synonymous. In other words, the same thing. 

Q. How many others would be included in that? You 
would be one, wouldn’t you? A. I think we would prob- 
ably be the only one I would include. 

Q. Well now, do you not consider that Bruder Teich 
foils are attractively designed? A. No. sir. 

Q. You don’t think they are attractive in design? A. Sir, 
I don’t mean that they are not attractive. Relatively they 

are. But I wouldn’t consider them a leader in the 
694 field in design or anything else. They are simply 
following along as I see it. 

Q. Following along you and the others? A. (Nodding 
affirmatively.) 

Q. How about Jacobson? Would you consider his foils 
to be attractive? A. Sir, I consider all the foils that are 
on the market attractive. Jacobson, I think, has come out 
with some new numbers and some new ideas. 
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Q. As a matter of fact, Mr. Weeder, you all followers 
of various fields, and you look at this place and look at the 
other, and you are really doing nothing but mechanically 
arranging designs that have been in vogue in other fields 
for centuries? A. There is a certain amount of copying 
and a certain amount of originality down the line, you are 
absolutely correct, sir. 

Hearing Examiner Hier: Mr. Walker, do you have any 
more questions? 


By Mr. Spriggs: 


Q. I should have asked you about Catty. You recognize 
that H. D. Catty is in this field? A. Yes, what would you 
like to ask about, sir? 

Q. Well, it is one of the leaders in the field, isn’t it? 
A. No, I wouldn’t consider them one of the leaders in the 

field. 
695 Mr. Spriggs: That is all. 
Mr. Walker: No more questions. 

Hearing Examiner Hier: You are excused. Thank you 
very much. 

(Witness excused) 

Hearing Examiner Hier: Call your next witness. 

Mr. Walker: Call the next witness, your Honor? 

Hearing Examiner Hier: Certainly. 

Mr. Walker: It is quarter after 12. We would like to 
recess for lunch. Why put the next witness on now? 

Hearing Examiner Hier: I don’t see why waste the 15 
minutes. 

Mr. Walker: Well, let’s take the 15 minutes and we will 
come back a little earlier. 

Hearing Examiner Hier: All right. Let’s see, this wit- 
ness has been on the stand two hours and 15 minutes. We 
will come back at 1:30, gentlemen. 


(Whereupon, at 12:19 p.m. the hearing was adjourned, 
to reconvene at 1:30 p.m. the same day.) 
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696 AFTERNOON SESSION 
(1:35 p.m.) 


Hearing Examiner Hier: The hearing will come to order. 
Mr. Walker: Our next witness is Mr. Raisin. 


Whereupon, 
John T. Raisin 
was called as a witness and, after being properly and duly 
sworn, was examined and testified as follows: 
Hearing Examiner Hier: Your address is somewhere in 
California; where it it? 
The Witness: San Francisco. 


Direct Examination. 
By Mr. Kelley: 


Q. With what company are you associated, Mr. Raisin? 
A. John T. Raisin Corporation. 

Q. Where is that located? A. San Francisco. 

Q. Are you here in response to a subpoena? A. I am. 

Q. You were requested to bring certain documents with 
you. Did you bring those? A. I did (handing documents 
to counsel.) 

Hearing Examiner Hier: They are the balance sheet and 

sales figures, as I recall it. 
697 The Witness: Here are the sales figures. 
Hearing Examiner Hier: Commission’s Exhibit 

167 is a balance sheet as of December 31, 1957, of John T. 
Raisin Company. 


(Whereupon, the document referred to above was 
marked Commission’s Exhibit 167 for identification.) 


Mr. Kelley: I don’t think that customer list was called 
for in the subpoena. 

Hearing Examiner Hier: It was not. 

Mr. Kelley: I suppose the totals would suffice. 

Hearing Examiner Hier: Well, of course, we have had 
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this trouble about “in camera” before. Do you have your 
totals there? 
The Witness: There is a total on each one. 
Mr. Kelley: At the bottom of the second page. 
The Witness: There is a total here. 
Hearing Examiner Hier: I think what we will do, gentle- 
men, is take these totals off of the bottom. 
Mr. Houghton: We are not interested in his customer 
list. 
Mr. Spriggs: You don’t intend to put the customer list 
in camera either, then? 
Hearing Examiner Hier: No. 
Assuming that everybody can read my writing, Commis- 
sions Exhibit 168 is the annual sales of the John T. 
698 Raisin Company for the years 1955, 56 and °57, 
totals only. 


(Whereupon, the document referred to above was marked 
Commission’s Exhibit 168 for identification.) 


Mr. Kelley: Mr. Raisin has also requested that the bal- 
ance sheet be placed in camera. 

Hearing Examiner Hier: I understand that. We will 
get to that when you offer them. Show them to counsel, 
please. 


(Documents are handed to counsel for the respondent.) 


Hearing Examiner Hier: What is that? 

Mr. Kelley: This is a roll of florist foil. I requested 
him to bring some samples of his products. 

Hearing Examiner Hier: This is just one sample. 
Hasn’t he got a sample book? 

Mr. Kelley: Do you have a sample book? 


(Document handed to counsel.) 


Hearing Examiner Hier: Commission’s Exhibit 169 is 
this company’s sample book of florist foil. 


(Whereupon, the document referred to was marked Com- 
mission’s Exhibit 169 for identification.) 
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Mr. Kelley: I will offer in evidence Commission’s Ex- 
hibits 167, 168 and 169. 

Hearing Examiner Hier: First of all, we all know it in 
this room, but the record does not show it—hand those 

two documents to the witness. 
699 Mr. Houghton: What is “169”? 
Hearing Examiner Hier: “169” is the sample book. 

Look at those two documents, “167” and “168”, Mr. Rai- 
sin, and tell us if they accurately reflect your sales figures 
as taken from your original books of entry and your bal- 
ance sheet as of the dates stated. 

The Witness: They do. 

Mr. Kelley: I offer these in evidence. 

Mr. Spriggs: I object; irrelevant, immaterial, no proper 
foundation laid for them as evidence within the issues of 
this case. 

Hearing Examiner Hier: When you say improper foun- 
dation laid, do you mean lack of identification? 

Mr. Spriggs: No, but he said they are, but nobody knows 
what they represent. This represents apparently the sales, 
but nothing is stated as to sales of what, and balance 
sheet of what. 

Hearing Examiner Hier: The balance sheet is of his 
company, of course; however insofar as sales, I think that 
should be cleared up. I think counsel is right about that. 

What are those sales; sales of what? 

The Witness: Sales of florist foil only. 

Hearing Examiner Hier: Florist foil only. Let me have 

that. I wrote that thing; so, I had better make 
700 ~=that plain on here. 
Show it to counsel. 


(Document handed to counsel for the respondent.) 


Mr. Spriggs: I have seen it. 
Hearing Examiner Hier: I want you to see the addition. 
Very well, your objection is overruled. Commission’s 
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Exhibits 167, 168, are admitted in evidence in camera, and 
169 is admitted in evidence generally. 


(Whereupon, the documents, heretofore marked Com- 
mission’s Exhibits 167, 168 and 169 for identification were 
received in evidence, and Commission’s Exhibits 167 and 
168 were ordered SEALED.) 


Hearing Examiner Hier: Go ahead. 
By Mr. Kelley: 


Q. What is your position with the John T. Raisin Com- 
pany? A. I am president. 

Q. How long have you held that position? A. Since 
1936. 

Q. When was the John T. Raisin Company founded? 
A. April, 1936. 

Q. Is it a corporation? A. It is. 

Q. With what companies were you associated before? 

A. I was associated with Raisin and Thiebaut; it 
701 was a paper box factory before that. 
Q. How many years were you associated with that 
company? A. Fourteen years. 

Q. And, in general, what were the operations of that 
company? A. That was a paper box manufacturing com- 
pany. 

Q. Would you describe for us the operations of the 
John T. Raisin Company historically, and what they have 
been in the past, and what they are now? A. They have 
always been foil converting, which is laminating, coloring, 
embossing, foils, papers. 

Hearing Examiner Hier: That is just it now. Are you 
speaking solely of aluminum foil when you use the term 
“foil” or are you talking about other types of foil? 

The Witness: Aluminum foil only. 

Hearing Examiner Hier: Aluminum foil only. All right. 
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By Mr. Kelley: 


Q. What products do you sell presently? A. We sell 
laminated foils, florist foils, folding carbons of foil and 
cardboard. That is about the total. 

Q. Would you describe for us the fixed assets of the 
John T. Raisin Company, the plants and machinery? 

A. The size of the plant and that type of thing? 
702 Q. Yes. A. We have a plant in San Francisco 

containing about 30,000 square feet of floor space. 
We have three laminating machines, six coloring machines, 
and about four embossing machines. Then, we have cut- 
ting and creasing equipment for box making. 

Mr. Spriggs: Is that creasing C-R-E-A-S-I-N-G? 

The Witness: Yes. 


By Mr. Kelley: 


Q. How many employees do you have? A. Approxi- 
mately 30. 

Q. Would you describe for us what products you buy in 
order to process? What are your raw materials. A. We 
buy aluminum foil, paper, cardboard, and lacquers. 

Q. Would you describe what processing operations you 
perform on each of these? A. Well, aluminum foil, we lami- 
nate it or we color it or we do both, or emboss it, and if 
it is laminated, then it is attached to the cardboard paper. 

Q. Now, laminated, what is laminated? A. That is a 
gluing operation. 

Q. Gluing of foil to what? A. To paper or board. 

Q. To paper or board? A. That is right. 

Q. And where would you sell that laminated foil? 

703 A. Well, there are two types. Where it is laminated 

with paper, it is usually used for paper box cover- 

ings. When it is laminated with cardboard, it is used in a 
folding carton like frozen food carton. 

Q. Now, what gauge foils would be used for those pur- 
poses? A. Foil that is sold unsupported; it is usually 
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.00065. If it is combined with paper board, it is .00035. 
Hearing Examiner Hier: In what area do you sell your 
products? 
The Witness: Our principal selling area is the entire 
Pacific Coast from Seattle to Los Angeles. 


By Mr. Kelley: 


Q. For each of those products? A. Yes. 

Q. How many sales men do you employ? A. We only 
employ one actually. We have one commission man outside. 

Q. And is that your only selling procedure, through that 
one salesman? A. And myself? 

Q. And yourself? A. Yes. 

Q. Now, you mentioned that you sell florist foil. To 

what classes of customers would you sell florist foil? 
704 <A. We sell florist foil only to the florist jobbers, and 
then we go as far as Texas in that business. 

Q. And what do you mean by florist foil? A. I brought 
along a roll here. It is ,00065 foil. 20 inches by 50 feet. 

Q. Now, do you sell .00065 foil to anyone else besides— 
A. Yes. 

Q. What classes of customers would those be? A. Well, 
frozen food packers and display, the wine industry. 

Q. Now, the frozen food, what do you say frozen food 
packages? A. They use it in wrapping frozen foods. 

Q. Do they use unsupported .00065, and do they use 
colored foil for that? A. Printed, just printed. 

Q. They use printed foil? A. Yes. 

Q. What is the printing operation? Will you describe 
that for us? A. Well, it is a continuous rotogravure opera- 
tion, where you print from a cylinder, and then it is cut, 
usually, because these things are printed with a trade mark 
identification in which they wrap some frozen food item. 

Q. Whatever trade name that company is selling their 
product under? A. Yes, 
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705 Q. Then do you use the same machinery for that 
frozen food wrap as you do for florist foil? A. Yes, 


sir. 

Q. You do? A. Yes. 

Q. Except for the printing operation? A. It is all done 
with the same equipment. 

Q. It is? A. Yes. 

Q. How do you sell this frozen food wrap? Through the 
same salesman you sell the other through? A. Yes. 

Q. Now, you also mentioned as the other class of cus- 
tomers liquor? A. Liquor, wine. 

Q. And wine? A. Yes. 

Q. What use do they make of this? A. They use it for 
window display. 

Q. Window display purposes? A. Yes. 

Q. Now, does this other salesman report back to you? 
A. All the time. 

Q. He does. Well, from the reports of this salesman, 

and your own knowledge from calling on the trade, 
706 could you break down those figures in Commission’s 
Exhibit 168 to tell us what percentage of the sales 

are made to florists and what percentage to liquor and for 
other display purposes, and to frozen food wrapping? 
A. Well, these figures here wouldn’t include any frozen 
food. This would just be foil put up in rolls like this 
(indicating) and about ten percent of these figures would 
be for display purposes. 

Q. From the reports of the salesman and your own knowl- 
edge what sales have you made in 1958? 

Mr. Spriggs: What? 


By Mr. Kelley: 


Q. What volume of sales have been made in 1958 to 
florists, to frozen food wrappers, and to— A. Well, our 
sales on florist foil in 1958 are practically nil, since this 
price reduction announced by Reynolds in the fall of last 
year. We have lost our principal accounts. We haven’t been 
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able to meet that price. In fact, we had another salesman. 
We lost him, too, because he was a Seattle representative, 
and he couldn’t sell anything. We couldn’t meet that price. 

Q. Well, what volume of .00065 foil have you sold for 
display purposes, do you know? A. Well, the display sales 

are off as well as the florist foil, because they use the 
707 same item for that. In fact, a lot of display people 
buy from the florist jobbers. 

Q. And how about for frozen food wrap? A. Well, you 
are confusing that with this. That is a different product. 

Q. That is a different product? A. It isn’t even put up 
like this. 

Q. Would you describe how it differs for us? A. Frozen 
food wrappings are cut to size; they are not sold through 
the same channels. They are sold to the users, food proc- 
essors, 

Q. Not to wholesalers? A. No, this stuff is sold to florist 
jobbers. 

Q. And who buys the display advertising? A. We sell 
display advertising to display houses ourselves. And some 
of the liquor houses and wineries have their own display 
departments. 

Q. Now, do you sell any other type of foil or have you 
in the past sold any other type of foil than .00065 to florists? 
A. No. 

Mr. Spriggs: What was that last question? I am Sorry. 

Mr. Kelley: Do you sell .00065, rather any other gauge 
than .00065 to florists? 

Mr. Spriggs: Oh. 


708 By Mr. Kelley: 


Q. Could they use any other gauge than 00065, 
do you know? A. They can use heavier gauges, but the 
price is the consideration. They don’t usually buy it. 

Q. Now, in your marketing area, who are your principal 
competitors in the sale of foil to florists? A. My principal 
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competitors at the present time are Arrow Brands and 
Highland Supply. 

Q. And how about the sale of .00065 foil to display houses 
and liquor establishments? A. Well, we are losing that 
because they now are going to the florist jobbers to buy 
their material rather than from us, because the florist job- 
bers are buying their material cheaper than we can sell 
it to them, so we are losing it indirectly. We are losing 
it because they buy it from another source. 

Q. What types of florist foil do you sell now; would it 
be plain? A. Plain and embossed. 

Q. Plain and embossed? A. Yes. 

Q. By plain, you mean— A. This is embossed. 

Hearing Examiner Hier: “169” shows the types he sells, 
does it not? 

Mr. Kelley: Yes. 
709 Mr. Spriggs: Does the witness agree to what you 
said? 

Hearing Examiner Hier: Is that right? Is that your 
complete line? 

The Witness: That is the complete line of colors. It 
doesn’t show all the finishes. That is plain and this is 
embossed. 

Hearing Examiner Hier: All right; I thought that is 
why you put it in for, to show the complete line. 

Go on, Mr. Kelley. 


By Mr. Kelley: 


Q. I will show you Commission’s Exhibit 169. What 
price are you currently selling that for? A. We have two 
price schedules. One to what we call distributors and one 
to what we call jobbers. 

Hearing Examiner Hier: Do you have any with you? 

The Witness: No. I haven’t got any published. 

Hearing Examiner Hier: You have no published price 
list? 
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The Witness: I have just my price book; that is all. I 
can tell you what they are. 

Hearing Examiner Hier: All right; tell us. I thought 
maybe you had a sheet with it all on, that would save a lot 
of time. 

The Witness: The lowest price we sell plain colors 
710 is 83% cents a roll. And 87 cents for embossed 
colors. 

Hearing Examiner Hier: The plain for—— 

The Witness: That is what I call distributors. To the 
regular florist jobber the price is $1.00 and $1.10. 

Hearing Examiner Hier: No, I am talking about the plain 
foil you don’t do a thing with, just the plain aluminum foil. 
Do you sell any of that? 

The Witness: In rolls like this? 

Hearing Examiner Hier: Yes, how much is that? 

The Witness: Eighty-three and a half and a dollar. 

Hearing Examiner Hier: All right. 


By Mr. Kelley: 


Q. That would be plain silver? A. Plain silver. We 
make no distinction. 

Q. All right. Now, what was the name of that first class 
you said? Distributor? A. Distributor. 

Q. Who would comprise the class of distributor? A. 
Well the prime example is Floral Supply Syndicate, who is 
a catalogue house, and the other one is Pacific Coast Ribbon 
Mills in Los Angeles. 

Q. Now, who would they resell to, if you know? A. They 
resell to other jobbers, smaller jobbers and reailers, both. 

We have lost that business this year. 
711 Hearing Examiner Hier: Let me see if I get this 
straight. Have you got a four-level distribution 
system on the West Coast? You sell to a distributor and 
he resells to a smaller distributor and somebody resells to 
the retail florist? That is a three or four level system 
there? 
The Witness: That is right. 


570 


By Mr. Kelley: 


Q. Have you been selling florist foil since the inception 
of the company? A. No. 

Q. When did you start that? A. That was 1945. 

Q. Will you describe for us how you came to sell florist 
foil? A. Well, Mr. Roth came to work for us as a salesman, 
I think it was, in 1945, and represented us and sold florist 
foil for us. 

Hearing Examiner Hier: You said a salesman? 

The Witness: Yes. Sold for us on commission. 


By Mr. Kelley: 


Q. What year was this? A. ’45. ’46 maybe. 
Q. And how did that get you into the florist foil business? 
A. Well, we had never sold florist foil as such before, and 
during the war years there wasn’t any, and when he 
712 got out of the army, he came to us and started sell- 
ing florist foil and we have continued to do so ever 


since. 

Q. How long was Mr. Roth with you? A. Six months. 

Hearing Examiner Hier: Let me get this straight. Did 
he give you the idea of going into the florist foil business 
or did you give it to him? I can’t tell from the testimony 
here. I have listened to him before you were here. I want 
to know what your version is. 

The Witness: I would say he gave us the idea to go into 
it. 


By Mr. Kelley: 


Q. He left after six months? A. He left and formed his 
own company, Arrow Brands. 

Q. Did you continue on florist foil? A. We continued 
selling florist foil to Arrow Brands. 

Q. To Arrow Brands? A. That is right. 

Q. And how long did that status continue? A. I believe 
it was ’46, ’47, and ’48; three years. 
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Q. And in that time your only customer for florist foil 
was Arrow Brands? <A. That is right. 

Q. Now, what happened in 1948? A. Well, in 1948, 
713 =‘ I think it was ’48, we got into an argument and a year 
later we landed up in a law suit. 

Hearing Examiner Hier: The result of which was that he 
quit buying from you and bought from somebody else; is 
that right? 

The Witness: That is right. 

Hearing Examiner Hier: All right. 


By Mr. Kelley: 


Q. But you thereafter continued selling florist foil? A. 
We continued selling florist foil, and we took on principally 
this Florist Supply Syndicate who was Arrow Brands 
principal competitor. 

Q. They were a competitor of Arrow Brands? A. That 
is right. 

Q. And they are presently what you would classify them 
as a distributor today? A. I would, yes, because they sell 
to jobbers. 

Q. Do you sell to anyone else besides a distributor after 
you stopped selling Arrow? A. We sell all of the florist 
jobbers we could sell to on the Pacific Coast, and we got a 
large portion of the business. 

Q. How many jobbers would you estimate there are on 

the West Coast? A. I would guess about twenty. 
714 Q. These are filorist jobbers? A. Yes, supply 
houses. 

Q. Supply houses. How about distributors? How many 
distributors? A. Well, two. 

Q. From 1948 when you started selling to as many job- 
bers as you could, did your sales of florist foil increase, or 
decrease, or what? A. Yes, they increased. In other words, 
we did more selling directly than we did selling through 
Arrow Brands. 
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Q. Now, have your total sales of all aluminum foil pro- 
ducts—to what percentage did that sale of florist foil rise- 
to? 

Mr. Spriggs: We have to have some period. 

Hearing Examiner Hier: What? 


By Mr. Kelley: 


Q. From that time on? To any time. A. Well, that was 
about as high as a third of our business. 

Q. A third of your business? A. Right. 

Q. About what year would that be, sir? A. About 1954, 
55. 1954. 

Q. Do you recall what prices you were selling at then? 
A. No. 

Q. Now, of your total sales of all aluminum prod- 
715 ucts, what percentages would florist foil have after 
that peak of one-third to the present day; from 1955 

to the present day? 

Mr. Spriggs: I am not sure that I understand that ques- 
tion. I hope that you do, your Honor does. 

Hearing Examiner Hier: I think so. Go one. 

The Witness: I would say that last year florist foil sales 
may be ten percent of our business. 

Hearing Examiner Hier: If I understand it correctly, 
you started from scratch in 1949 with no sales of florist 
foil directly to jobbers, and the curve went up to ’54, hit the 
top, and has been going down somewhat since. It is now 
around ten percent of your total business. I am talking 
abou florist foil as compared with your total business; is 
that right? 

The Witness: Right. 

Hearing Examiner Hier: All right. 


By Mr. Kelley: 


Q. Now, would you describe for us the processes in- 
volved in making florist foil? What raw material do you 
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buy? A. We buy plain aluminum foil, color it and respool 
it, which is two operations. 
Q. Now, who would you buy this raw foil from? A. From 
any of the foil mills. Who? 
Q. Yes. A. We buy it from Kaiser and Aluminum Foil- 
ings. 
716 Hearing Examiner Hier: Have you ever bought 
any from Reynolds? 
The Witness: Never. I am sorry. Maybe ten years ago 
we bought some from them. 


By Mr. Kelley: 


Q. Now, what does aluminum foil cost you in that stage 
from the mill? Plain foil. A. The mill price to converters, 
which is now 6714 cents per pound, I think. 

Q. Has that been the price for a long period of time? A. 
No, the price was reduced two cents a pound a couple 
months ago. It was 6914. 

Q. Do you recall how long it was 6914? Of what time, if 
you could give us a date? A. The last price was, I think, 
in August of °57, which stayed until March of this year. 

Q. From August 57 on until——A. And then, in March 
the price was reduced two cents a pound. The mills’ price 
to us was reduced two cents. 

Q. Now, when you get that foil from the mill, what is the 

first operation you do? A. Coloring it. 
717 Q. You don’t break it down? A. No. 

Q. What does it cost you to color the foil? A. The 
coloring operation alone averages—it varies according to 
the color a little bit—about 12 cents per roll. 

Q. Twelve cents per roll. What weight would a roll be? 
A. A finished roll is .78 of a pound. 

Mr. Spriggs: Did he say 7— 

The Witness: Point 78 of a pound. 


By Mr. Kelley: 


Q. So that from August of 57 until March of this year 
when the price decrease occurred, the cost of the basic foil 
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to you per roll was about 53 cents? Would that be right, 
-78 times 6944 cents. A. Yes, if that arithmetic is right. 

Q. And it costs you 12 cents to color it, you estimated 
that. A. Yes. 

Q. What’s the next operation? A. Rewinding. 

Q. What costs are involved in rewinding? A. We have 
the cost of the core, your winding time, your cellophane and 
your label. 

Q. Have you ever had occasion to break down those 
costs? A. Well, it’s roughly 5 cents a roll. 

Q. That is of the core, the cellophane, the carton 
718 and the labor involved in rewinding? A. Yes. 
Q. Five cents. What’s the next operation? 

A. Packing and shipping it. Prepaying the freight, that’s 
@ cost. 

Q. Prepaying freight. That would vary depending on 
where you shipped it? A. But our shipments are mostly 
on the Pacifie Coast. 

Q. Would there be an average freight cost? What would 
you say, knowing your location? A. There would be an 
average cost of 2 cents a roll freight. 

Q. Now, does it cost you something to sell it, you have a 
salesman, is that right? A. Yes, but those are just manu- 
facturing costs. 

Q. Just manufacturing. What would you estimate—— 
A. That and the overhead. This is the cost of the materials 
without the overhead. It includes the winding cost. 

Q. Do you have any estimate as to what it costs you to 
sell it? What commission would you pay? A. Five percent. 

Q. Five percent? A. Yes. 

Q. And what do you sell that roll for? A. The lowest 
selling price is 8314 cents. 

Q. So, the selling cost on that 5 percent of that 
719 831% is about 4 cents. 

Does it cost you any more to emboss that roll? A. 
Embossing is an extra operation. 
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Q. It is an extra operation. A. Which costs us about 4 
cents per roll. 

Q. And what price do you sell embossed for? A. Eighty- 
seven. 

Q. Eighty-seven. That is to distributors? A. It must 
cost us 3 cents a roll. 

Q. Now, that is the price to distributors, is that correct? 
A. That’s right. 

Q. What’s your price to florist jobbers—you already 
gave it. A. 125 rolls or over, we charge 94 cents for satin 
and $1.00 for embossed. 

Q. By satin, you mean——A. Plain colors. 

Q. Do you ever lower those prices to meet the competi- 
tion from import foil? A. Import foil has never bothered 
us on the Pacific Coast. 

Q. Never bothered you? A. No. 

Hearing Examiner Hier: You mentioned a while ago, 
Mr. Raisin, that your competitors were Highland and 

Arrow Brands. Did you at any time compete in the 
720 sale of florist foil to jobbers or distributors as you 

have described them with the Reynolds Metal Com- 
pany? 

The Witness: Not in the sale of florist foil, no. 

Mr. Spriggs: Actually, I don’t think this witness an- 
swered the last question. 

Hearing Examiner Hier: He said not in florist foil. 
You mean the last question I put? 

Mr. Spriggs: The last question of the counsel. 

Hearing Examiner Hier: I don’t know. Did he? 


(The reporter read the record as requested.) 


Mr. Spriggs: I say that isn’t responsive to the question. 

Hearing Examiner Hier: It seems plain to me if import 
foil never bothered him on the West Coast, obviously he 
never lowered prices to meet it. 

The Witness: That’s right. 
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Hearing Examiner Hier: You can’t lower price to meet 
something unless you meet it. Is that right? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Go one. 


By Mr. Kelley: 


Q. In your business judgment what is the importance 
of these florists as a market for your foils? A. The florist 
jobber. 

Q. Couldn’t you just forget about them and sell to 

721 someone else? A. Well, it would be very difficult, 

you would have to sell it to all of the hundreds and 
hundreds of retailers, and, no, it wouldn’t be wise at all. 

Q. It isn’t an important market? A. Yes, it is an ex- 
tremely important market. It was an important part of our 
business. Q. From your answer do you imply it’s no 
longer an important part of your business? A. We can’t 
sell them because we can’t compete with the price the 
florists are offering them now. 

Q. In your business judgment what has been the effect 
of Reynolds’ acquisition of Arrow Brands on your business 
to date? 

Mr. Spriggs: I object. 

Hearing Examiner Hier: Same objection. All right, 
they are overruled. You may answer. The question is what 
has been the effect. 

The Witness: The first price announcement was made 
some time in October of 57, and I happened to be in Los 
Angeles at the time it was announced and there was quite a 
bit of excitement among my customers, and they had agreed 
to go along buying from us until the fall season was over, 
the important season, but as of the first of the year they 
have all cancelled their contracts with us. 

Hearing Examiner Hier: Wait a minute. The question 

was what has been the effect on you? 
722 The Witness: We have lost their business. 
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Hearing Examiner Hier: Well, now, how do you attribute 
that to the acquisition? 

The Witness: Well, because since the acquisition they 
have reduced the price of the foil. 

Hearing Examiner Hier: Well, why do you say that was 
due to the acquisition? I mean, Highland Supply, Catty, 
Jacobson, I suppose any of them could reduce prices and 
hurt you the same way, couldn’t they? Why pinpoint it on 
the acquisition is what I am trying to get. 

The Witness: I think it was said in this announcement 
they put out, I have one with me. I’m not sure. Do you 
want me to look? 

Hearing Examiner Hier: Said what? 

The Witness: Due to the acquisition, that was the 
terminology. 

Hearing Examiner Hier: You must be talking about a 
different one than I saw. 

The Witness: Well, evidently it doesn’t say anything 
about the acquisition of Arrow Brands by Reynolds in 
here. I thought it did. 

Hearing Examiner Hier: Go on then. 


By Mr. Kelley: 


Q. From your business awareness of the methods of your 

competitors, have you noticed any difference in 

723 Arrow Brands marketing methods since the mer- 

ger? A. Well, a lot of aggressive direct mail ad- 
vertising, is that what you mean? 

Q. Well, you tell me everything you have observed. A. 
Yes. Well, that’s the only thing I have seen, direct mail 
advertising they have been sending, a lot of it. 

Q. Has it been your experience that Arrow Brands ever 
reduced their prices to such a low level in the past that you 
have found trouble in competing with them? Prior to the 
merger? A. No. Their prices were always at a level with 
which we could compete previous to the merger. 
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These prices, of course, have only been since the date of 
this thing, which was November 1, 1957. 

Q. Would you give us your business judgment as to why 
this merger has allowed Arrow Brands to sell at such low 
prices? 

Mr. Spriggs: I object to such a thing as that. Obviously 
this is so far removed from this witness’ general com- 
petence and reality and so vague—— 

Hearing Examiner Hier: I am going to sustain the ob- 
jection as to what. I will go back. Originally I tried to get 
him to tell me before. Understand, Mr. Raisin, I am not 
trying to put words in your mouth. I don’t know your 
business and I am not trying to press you, but you have 
stated here that the impact of this acquisition upon you has 

been disasterous profitwise and you point to this 
724 price reduction Arrow Brands made November 1, 
1957. 

What I am trying to find out from you is why you are 
blaming the merger instead of an independent action. Sup- 
posing they had never been acquired by Reynolds Metals 
and they cut their price to this level, you would have been 
in the same shape you are today or not? 

The Witness: We would be in the same place we are 
today. 

Hearing Examiner Hier: That’s what I’m trying to get. 
Why do you blame the merger? 

The Witness: It’s a physical impossibility for Arrow 
Brands to sell stuff at this price and make any money and 
stay in business. It’s plain arithmetic. 

Hearing Examiner Hier: That implies you know their 
pre-acquisition price. 

The Witness: Reynolds have told me they sell Arrow 
Brands at the same price everybody else pays for foil. We 
know how much a spool of that is and the operations are 
very simple. We add those together and they add up to 
more than 60 cents. That’s what he offers to sell them to, 
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prepaid in the United States. They wouldn’t be in business 
since November if somebody wasn’t taking care of them. 

Hearing Examiner Hier: Who wouldn’t be in business? 

The Witness: Arrow brands. 

Hearing Examiner Hier: All right. The gist of 
725 that answer to me is, this is what I am saying not 
what the witness says. 

The gist of that answer to me is that with Reynolds’ 
assets behind him he can afford to sell at those prices. I 
don’t know what else the gentleman means. That’s the 
best I can make out of it. 

Mr. Spriggs: I don’t think he means that. 

Hearing Examiner Hier: That’s just my statement, it 
isn’t binding on anybody. 


By Mr. Kelley: 


Q. Did Mr. Hier accurately state your views? 

Hearing Examiner Hier: I’m not going to take anything 
I said and put that in this man’s mouth. You have done 
too much already. That won’t be done. I gave him an op- 
portunity to explain two or three times. Ill sustain an 
objection to that question even if it wasn’t made. 

Mr. Kelley: That is all. 

Hearing Examiner Hier: Cross-examination. 


Cross-Examination 


By Mr. Spriggs: 


Q. Mr. Raisin, the John T. Raisin Company was in- 
corporated in 1936, did you say? A. Yes, sir. 
Q. For what purpose was it incorporated? <A. Princi- 
pally for going into the converting business of aluminum 
foil. 
726 Q. Into what forms? A. Well, I think we have 
listed the forms, we were thinking mostly of lami- 
nated paper back foils at that time. 
Q. What were you going to do with that? <A. Sell them 
to paper box makers. 
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Q. Was that the original purpose of incorporating? A. 
It was. 

Q. Had you any previous experience to 1936 in that 
field? A. No. 

Q. What were you doing before 1936? A. I was in the 
paper box business. 

Q. And with whom were you in that business? A. Raisin 
and Thiebaut Brothers. 

Q. How long had they been in that business? A. Since 
approximately 1900. 

Q. In the business that you conducted prior to 1936, the 
paper box business, did you use foil? A. We did. 

Q. And aluminum foil? A. We did. 

Q. And you used it in the same way prior to 1936 as you 
did after 1936 for the paper box business; is that right? 
A. That’s right. 

Q. Now, what else did you do from 1936 to 1940 besides 

the paper box business with John T. Raisin Com- 
727 pany? A. You mean who were our other customers 
besides paper box makers? 

Q. Yes. A. We sold a lot of candy people, made a lot 
of candy bar wrappers. 

Q. What were they made out of? A. Foil, laminated to 
wax paper, printed. 

Q. Was it colored or plain foil? A. Both colored and 
plain. 

Q. So you were laminating foil and was the candy box 
wrappers laminated foil or plain foil? A. It was lami- 
nated foil. 

Q. All right. What other uses did you make of lami- 
nated foil besides the paper box and the candy wrappers? 
A. We make gift wrappers. 

Q. Was that colored? <A. That is colored, embossed. 

Q. All right. We have those three. Anything else up 
to 1940? A. Well, we made so-called candy foil which is 
unsupported foil they wrap chocolates in. 
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Q. Was that colored or plain? A. That is colored. 
Q. Did you sell that colored foil which was unembossed 
to any other trade than to the candy trade from ’36 
728 to 40? A. Yes, I remember we had one florist foil 
customer in San Francisco in that period. 

Q. Between ’36 and 40? <A. Yes. 

Q. Well, did you sell it for any other use besides those 
two, candy and the florist foil, single instance of the flor- 
ist foil? A. Well, we did a lot of printing, we imprinted 
a lot of candy box labels which were sold to manufacturing 
confectioners. 

Q. Would that be embossed foil or would it be just plain 
foil? A. It would be laminated foil printed afterwards. 

Q. Would the foil be colored? <A. Yes. 

Q. And printed over the coloring ? A. Right. 

Q. And not embossed? A. It would be embossed some- 
times. 

Q. Were there any other uses that you made of foil be- 
sides the ones you have just detailed? A. Yes. We made 
bottle neck foil for beer bottles. 

Q. Bottle neck foil? A. Yes. 

Q. What is bottle neck foil? A. It goes on the neck of 
the bottle, on beer bottles. 

Q. I see. And what kind of foil would you use 
729 there? <A. That is laminated paper. 

Q. Now, from 1940 to 45 what did you do? A. 
Those were the years we couldn’t get any aluminum and 
one of our principal customers was Reynolds Metals Com- 
pany at that time. We did gumming for them. 

Q. What was that? A. Gumming. 

Q. What was that? A. Well, they used to put this so- 
called—it was an immitation foil and we used to gum the 
backside of it. 

Q. And what would be the uses for that? A. That is 
used for gum labels as a substitute for aluminum foil dur- 
ing the war years. 
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Q. During the war years you did gumming, is that all? 
A. We did gaumming and we made candy bar wrappers out 
of glassine rather than aluminum foil. 

Q. Glassine? A. Glassine. 

Q. And sold them to the candy wrappers in the place of 
foil? A. That’s right. 

Q. What else did you do during the war besides those 
two things? A. I think that’s about all. 

Q. Now, after the war, from 1945 to 1950, what additional 

lines, if any, did you bring out? Different products? 
730 <A. Well, we bring out new products each year. 
Q. Yes. What are you doing now? A. Right now? 

Q. Are you printing any cellophane now? A. We print 
cellophane now. 

Q. Is it plain or colored, or both? A. Plain cellophane. 

Q. No colored? <A. No. 

Q. What do you do with that? A. We print a lacey 
design on it. 

Q. And what do you do with it? A. Sell it to the florist 
jobbers. 

Q. Are you doing any foil lamination to board? A. We 
do a lot of that. 

Q. Where do you sell that? A. To the carton manu- 
facturers. 

Q. Are you in the paper box and folder carton business? 
A. We make folding foil cartons. 

Q. Paper boxes? A. No. 

Q. What kind of boxes? A. Folding foil cartons. 

Q. Now, are you laminating foil to cellophane for 
731 vegetable wraps? A. We laminated foil to cello- 
phane for candy wraps. 

Q. What other uses do you use of the foil laminated to 
cellophane and candy wraps? A. That is the only use. 

Q. None for vegetable wraps? A. No. 

Q. Are you making foil ash trays? A. We have made 
foil ash trays. 

Q. Are you still making them? A. No. 
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Q. And you have some gift wrap for the chain stores 
you have been making? A. Yes. 

Q. Now, what about fancy paper. Aren’t you making 
fancy paper? A. We make that. 

Q. Color that? A. Yes, sir. 

Q. And to whom do you sell that? A. Department stores 
and box makers. 

Q. Do you sell any of the florist supply houses? A. Not 
coated papers, no. 

Q. What is your particular job in this business? <A. I 
am president and general manager. 

Q. And who are the other officers of the company? 
732 =A. Mr. William H. Taylor is Treasurer. 
Q. Yes. A. And my son. 

Q. Now, is there any foil seller that is a seller to a con- 
verter such as Kaiser or any of the other companies in- 
terested financially in your company? A. No. 

Q. Who are the stockholders of your company? A. Mr. 
Taylor and myself. 

Q. Sole stockholders? A. Sole stockholders. 

Q. I believe you said you sold .00065 foil for, I can’t 
read my note here—is it dentistry or—yes, for decorating. 

Now, you sell that to department stores or any other 
place—— A. We sell that to wineries and liquor concerns 
for window decorations. 

Q. Do you sell any department stores? A. Not that 
product; no. 

Q. Now, as I understand from you you have only one 
salesman. A. That’s right. 

Q. Now, in your other business, do you have any other 
salesmen? A. What other business? 

Q. Well, the business that we were discussing 

733 here. You say in your florist supply business or in 

the sales of foil to your florists you have only one 

salesman. Is that right? A. We only have one salesman, 
period, for the whole company. 
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Q. So this one salesman, then, is handling all of your 
various products; is that right? A. I do a lot of the selling 
myself. In fact, I sell most of the florist foil myself, what 
we have sold, and our salesman doesn’t sell it; no. 

Q. You are the president of the company, general man- 
ager of the company, and you are also the salesman and 
the sole salesman for the florist business which you do; is 
that right? A. That’s right. 

Q. And the other salesman then handles your other busi- 
ness; is that correct? A. That’s correct. 

Q. And you are in San Francisco? A. That’s correct. 

Q. You have about 30 employees altogether? A. That’s 
correct. 

Q. Now, do you own your own building? <A. No. 

Q. Rent that? A. Yes. 

Q. Is this the only plant you have, the one plant 
734 you have described? A. Yes. 

Q. Now, what was the name of the Seattle repre- 
sentative you say that you lost? A. His name was Katz. 

Q. Does he live in Seattle? A. He does. 

Q. What did he do before you lost him, as you say? A. 
Well, he was a mill agent, and he sells on commission for 
other people. 

Q. As well as you? A. Yes. 

Q. Do you know his first name? A. William. 

Q. William Katz. Do you know where he lives in Seattle? 
A. No. 

Q. Do you know the street number? A. No. 

Q. Well, when did you lose him? What year? A. The 
first of this year. 

Q. First of this year. And you don’t know his office 
address or home address? A. No. He is in the Maritime 
Building in Seattle, I don’t know the address of it. 

Q. I see. 

Now, you say that all of your florist foil or the foil 
735 that you sell to florists is 00065? A. Yes. 

Q. Actually couldn’t they use .0007 in your judg- 
ment, it could be used, couldn’t it? A. It could be used. 
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Q. Now, coming to your price list, you have a catalogue 
there as I recall that you were referring to. Could we 
take a look at that, you referred to it a couple of times? A. 
Yes. 


(The document was handed to counsel.) 


Mr. Spriggs: I might take a couple of minutes to look 
at it. 

The Witness: It’s only that page. 

Mr. Spriggs: I see. All right. 


By Mr. Spriggs 


Q. Now, do I understand that the price you have in your 
catalogue here of April 10, 1957, for florist foil, .00065 
times 20 inches, as you have it here, 25 rolls minimum, 
Satin, $1.10 a roll. A. Right. 

Q. And that is your price for that foil to the distributors 
or wholesale florist supply houses? A. That’s right. 

Q. Now, how long have you had that price in 
736 effect for that particular foil? A. Well, at least 
from this date, I don’t remember if it was before 

that date or not. 

Q. Well, were they reduced on that date from something 
else? A. I think they were raised on that date because the 
price of foil was probably raised in April of ’57. 

Q. So, on April 10, 1957, you believe that you raised the 
price from something lower to $1.10? A. That’s right. 

Q. Now, I wonder if you could send in a statement on 
that particular foil stating the previous price you had in 
effect, higher or lower, to the $1.10 figure you have for 
this foil. A. Right. 

Mr. Spriggs: In lieu of getting it any other way I do not 
know how we can examine him. 

Hearing Examiner Hier: You don’t have that figure 
with you? 

The Witness: No, I don’t. I only have my current prices 
with me. 
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Mr. Spriggs: That is your current price list? 
The Witness: That is what I said. That’s all I have 
with me. 


By Mr. Spriggs: 


Q. You have been talking about price cuts in your testi- 
mony and I assume you were prepared to, on the prices 
that you had in existence before these various price 
737 cuts that you are speaking of. A. This is before 
the price cut I am talking about. This is the price 

cut that bothers me, this one. 

Q. I know; we'll come to that, Mr. Raisin. 

Now, what kind of foil is the Satin foil you are speaking 
of? A. That is unembossed. 

Q. Was it colored or plain? A. Either, silver or colored. 

Q. So, you had the same price for a silver foil that you 
had for a colored foil? A. That is correct. 

Q. Now, your similar price for the embossed foil, 25 
rolls minimum, was $1.20. A. That’s right. 

Q. Now, does your previous testimony that I have asked 
you about in the last minute or two, apply to this, that you 
don’t know what your price was before April 10, 1957? 
A. I don’t know exactly, but I think this was $1. and this 
was $1.15. I’m not sure. 

Q. So that before April 10, 57, your price was $1.00 for 
the satin and &1—— A. $1.10 for embossed. 

Q. So you raised them 10 cents a roll on April 10, 57? 

A. That’s right. 
738 Q. All right. Now, we come to the next one. 26, 
does that mean—— A. Twenty-six to 100 rolls, 
this—— 

Q. Twenty-six to 100 rolls, your price was $1.00 for satin 
and $1.10 for embossed? A. That’s right. 

Q. And you think that they were lower? A. I think that 
was $.95 and $1.05. 

Q. The satin was $.95 and the other $1.05, and you in- 
creased the price. One hundred and twenty-five rolls or 
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over, your price was $.94 for satin and $1.08 for embossed? 
A. Yes. 

Q. And freight prepaid on orders of 125 rolls or more? 
A. Yes. 

Q. Now, actually, the prices generally in the field were 
much lower than those at that time. A. Well, I don’t know— 

Q. April 10, 1957, wasn’t Highlands prices lower than 
the prices you just had here? A. I don’t think they were. 
I’m not sure. 

Q. You don’t really know, do you? A. I don’t know. 

Q. And Arrow Brands were lower at that time than the 

prices you have given here? <A. I don’t know. 
739 Q. H. D. Catty’s prices were lower, weren’t they? 
A. I dont’ know. 

Q. Jacobson’s prices were lower? A. Those people 
weren’t competing with me on the Pacific Coast. 

Q. I’m saying the prices were lower. That is my ques- 
tion. You say that Highland wasn’t competing with you 
on the Pacific Coast? A. Very negligible way. 

Q. What’s that? A. In a very small way. We had no 
major competition. 

Q. It was competing, you lost accounts to Highland Sup- 
ply Company, didn’t you? A. I don’t think so. 

Mr. Kelley: What date? 

Mr. Spriggs: I was just going to ask him. 

By Mr. Spriggs: 

Q. What is that writing there? Is that yours? A. Yes. 

Q. What is that? A. It says “brocade.” 

Q. $20.80. A. That is when we sell the jumbo roll where 
the customer rewinds his own. 

Q. Could you elaborate a little more on this. This 
740 isabroacde? A. That is one of our embossing pat- 
terns. 

Q. That is an embossed foil? A. That’s right. 

Q. Selling at $20.81 for a jumbo roll of what size? A. 
1,250 feet. 

Q. Long and 20 inches wide? A. That’s right. 
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Q. And that is another pattern. A. Pinseal. 

Q. $22.65 for a jumbo roll of the same? A. Of 2,000 
feet—satin that’s plain; $30.40 for a 2,000 foot roll. 

Q. Now, in addition to that I notice that you have freight 
prepaid on orders of 125 rolls or more on your sheet of 
April 10, 1957. A. Yes. 

Q. And terms 1 percent discount in 10 days, or 11 net. 
So, if you were one day late they didn’t get the discount; 
is that right? <A. Yes. 

Q. I guess the other I won’t need to refer to. 


(The document was returned to the witness.) 


Hearing Examiner Hier: I want to ask him this on the 
167, which is your balance sheet. It is a sealed exhibit so 
I don’t want you to give me any figures as a response 
741 to this. I am not an accountant but I never saw 
cash in bank listed in the liabilities before. 
Mr. Spriggs: I was gong to ask about that. 


Hearing Examiner Hier: Cash in bank up here under 
assets. What is the case here? 

The Witness: That was an overdraft. 

Hearing Examiner Hier: All right, that explains it. In- 
stead of the cash being in the bank he owes the bank. 

By Mr. Spriggs: 

Q. I believe you stated, there seems to be some dispute 
about it, or doubt about it, that the prices that I have just 
mentioned in this catalogue here of April 10, 1957, are your 
current prices, are they not? A. They are. 

Mr. Spriggs: Could we have a few minutes here, I can 
close up something pretty soon. 

Hearing Examiner Hier: Yes, I think so. We will recess 
for a while. 


(Whereupon, a short recess was taken.) 
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742 Hearing Examiner Hier: The hearing will come 
to order. 


By Mr. Spriggs: 


Q. That foil that you used for candy wrappers was .00065 
gauge, too, wasn’t it? A. No, .00035. 

Q. .00035. Now, you know you had two different kinds 
of foil. Some of it was laminated and some was unlami- 
nated. Now, I am speaking of the plain, unlaminated foil. 
A. .00035. 

Q. Yes. Now, Mr. Raisin, I am showing you RX 5-A, 
which is a price cut by Highland Supply Company in 
August of 1957. You are familiar with that price cut 
when it came out? A. No. 

Q. In florist supply? A. No. 

Q. You say you were not? A. I don’t think I ever saw 
this before, no. 

Q. You don’t keep up with the prices that are quoted in 
the field by your competitors? A. No. 

Q. Don’t get any information about that at all? A. No. 

Q. I see. 

Now, you were looking at different prices here. 

743 I think you ought to look at the one on RX 5-L 

(showing documents to the witness); specifically 

those prices didn’t come to your attention at all in August 
or thereafter? A. No. 

Q. Now, you are familiar with—just a moment—you ob- 
serve the prices there, do you not? A. I see the prices. 

Q. Sixty-five and seventy-five. Those were much lower 
than your prices? A. Much lower. 

Q. All the way through? A. That is right. 

Q. Now, are you familiar with any prices changed by 
E. Devries, the distributor for the Bruder Teich Foils? 
A. I am not familiar with the price they sold. 

Q. Are you familiar with the foils? A. I am familiar 
with the foils because they called on me a couple of 
months ago. 
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Q. They did? A. Yes. 

Q. Had they ever called on you before that? A. No. 

Q. Where were they calling, in San Francisco? A. San 

Francisco. 
744 Q. Did they want you to handle the foil? A. No, 
they tried to sell us the raw foils to convert. 

Q. They were pretty low in price, weren’t they? A. As 
I remember they were about ten cents a pound lower than 
domestic price, 

Q. Yes. Now, will you examine those files (handing 
document to the witness) which appear in the two exhibits 
of Bruder Teich, Commission’s Exhibit 113 and 118, I 
believe? 

In your judgment, they are pretty good foils, aren’t 
they? A. They look all right to me. 

Q. Well designed? A. Yes. 

Q. Good appeal. 

Now, as I understand, you claim that you lost some 
accounts. Did you lose the account of Sydney Adler Com- 
pany in San Francisco? A. We have. 

Q. And you lost that to Highland Supply Company, didn’t 
you? A. I don’t know who they buy from now. 

Q. They don’t buy from Arrow Brands? A. They don’t 
buy from us. That is all I know. 

Q. You know they don’t buy from Arrow Brands, too, 
don’t you? A. Well, I assume they wouldn’t buy from 
Arrow Brands. I don’t know. No. All I know is we don’t 

sell them any more. 
745 Q. And Floral Supply Syndicate in Los Angeles, 
you lost that account? A. We lost that account, yes. 

Q. And didn’t you lose that to Highland Supply Com- 
pany? A. I believe Highland supplies them; I am not sure. 

Q. Well, they supplied them after you lost the account 
as far as you know? A. As far as I know, yes. 

Q. Now, you also lost, is it Pacific Coast Ribbon Mills? 
A. We haven’t lost that account. 

Q. You still have that? A. We still supply them. 
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Q. But doesn’t Highland supply them with some foils, 
too? A. I don’t think so. 

Q. Now, I think you said you had two different prices, 
one for distributors and one for jobbers; is that right? 
A. That is right. 

Q. Now, who are the distributors? A. Sydney Adler 
Company and Floral Supply Syndicate. 

Q. Sydney Adler is a distributor? A. I consider him 
as such. 

Q. Well, what makes you think it is a distributor instead 
of a jobber? A. Because he sells to other small jobbers 

as well as retailers, 
746 Q. But he also sells to retail florists, doesn’t he? 
A. Yes. 

Q. Now, what about this Pacific—what is the name of 
it? Pacific Coast Syndicate? A. Pacific Coast Poil. 

Q. Pacific Coast Foil, where is it located? A. In Los 
Angeles. 

Q. No, Pacific Coast Ribbon Mills, do you consider that 
to be a distributor? A. I sell them the jumbo roll prices, 
which you see, he rewinds his own material. 

Q. And you say that this company does not sell to any 
retail florists? A. No, I didn’t say that. 

Q. Does it? Does Pacific Coast Ribbon Mills sell to 
retail florists? A. Yes. 

Q. Don’t you realize that most of its sales are to retail 
florists? A. I believe so; I don’t know who he sells to, 
actually. 

Q. Now, is your brother in any one of those companies? 
A. Ihave no brother. 

Q. Well, Floral Supply Syndicate has a brother, or one 
of the persons who owns that has a brother that is in the 

supply business, florist supply business in another 
747 place; isn’t that right, is a small jobber? A. You 

mean Sydney Adler—who has a brother, Sydney 
Adler Company. 
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Q. No, Floral Supply Syndicate. A. The manager of 
Floral Supply Syndicate and the manager of Sydney Adler 
are brothers. 

Q. What are their names? Is it Sydney Rubin? A. No, 
Bill Rubin and Nate Rubin. 

Q. Now, are Miller Rubin and Nate Rubin connected with 
Sydney Adler Company and the other house that is in 
the florist supply business? A. Miller Rubin, did you say? 

Q. I thought you said Miller Rubin. A. No, Bill Rubin 
and Nate Rubin. 

Q. Yes. Well, with what companies are they connected? 
A. Bill Rubin manages Sydney Adler Company. 

Q. And he has no connection with the Floral Supply 
Syndicate? A. I don’t know. 

Q. Well, what does his brother, then, do? A. Nate Rubin 
manages Floral Supply Syndicate. 

Q. Floral Supply Syndicate. That is the tie-up, then. 

Now, isn’t it a fact that you actually sold lower to 
those three accounts than you did to the florist supply 

houses? Did you sell lower than your published 
748 prices? A. Those are our published prices—8314 

and 87 to Sydney Adler and Floral Supply Syndi- 
cate as distributors, as we call them. 

Q. They are lower than your prices that you have in 
your price lists, in your books? A. Yes, these are for 
the small jobbers. 

Q. Well, you say small jobbers. I understood you to 
say that you had one price for distributors, a class that 
you called distributors; is that right? A. Right. 

Q. And the distributors which you have are as follows: 
Sydney Adler Company, Floral Supply Syndicate, and 
Pacific Coast Ribbon Mills? A. That is right. 

Q. And they are the only three distributors that you 
have in your category? A. That is right. 

Q. Now, you have a separate price to those three from 
what you do to the florist wholesale supply houses? A. 
That is right. 
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Q. And the price to these three are lower than the prices 
that you have listed in your catalog; is that right? A. 
That is right. 

Q. Now, how much are they lower? A. The lowest price 

in here is 94 cents. 
749 Q. Let’s take the ones and go through each cate- 
gory. A. The lowest price is 94 cents for satin 
against $1.00 for embossed. See, it is 125 rolls or over. 

Q. Yes, all right, now— A. Against 8314 and 87. 

Q. So that the price that you have listed in your list 
of April 10, 1957, for 125 rolls or over of satin at 94 cents 
is sold to those three accounts for what? A. Highty-three 
and a half. 

Q. Eighty-three and a half cents? A. And 8744. 

Q. And 8714 for the embossed, whereas it is a dollar— 
A. That is right. 

Q. How long have you been selling on that basis with 
that difference to those three as compared with the others? 
A. Ever since we have been selling florist foil direct. I 
would say since 1950. It has always been that way. 

Q. Now, the Floral Supply Syndicate issues a catalog, 
does it not? A. That is right. 

Q. And it issues it to the retail florists? A. I don’t know 
who it goes to, 

Q. Well, to whom would you think it would go to? A. 
I don’t know who it goes to. I mean I don’t know his 

mailing list. 
750 Q. I am not talking about the names of the per- 
sons, but the class of persons to which it goes. And 
it would go to the florists, wouldn’t it? A. I assume so. 

Q. Well, aren’t you a salesman in this business? You 
said— A. You asked me where he sends his catalogs. I 
don’t know where he sends his catalogs. 

Q. I am asking you the class of persons. To whom would 
Floral Supply Syndicate sell its catalog of Florist Supply 
items except to florist supply houses. 

Mr. Kelley: I object. He has answered the question. 

Mr. Spriggs: To florist retailers. 
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Hearing Examiner Hier: He said three times he doesn’t 
know. I have to take the answer as he put it. 
Mr. Spriggs: All right. 


By Mr. Spriggs: 


Q. Now, coming to the origin of your association with 
Mr. Roth— 

Hearing Examiner Hier: Before you get into that area: 
You have told us, Mr. Raisin, of several accounts that you 
lost to other people, but I still don’t know the accounts 
that you say you have lost to Arrow Brands. 

The Witness: The accounts that we have lost to Arrow 

Brands are particularly the Northwest, Seattle, Port- 
751 land and Tacoma. 
Hearing Examiner Hier: All right; go on. 


By Mr. Spriggs: 


Q. As a matter of fact, in order to meet competition, 
you have—well, strike that. 

Hearing Examiner Hier: When I interrupted you, you 
were going to go into his relationship with Mr. Roth. 

Mr. Spriggs: Yes. 


By Mr. Spriggs: 


Q. As a matter of fact, haven’t you lost all of those 
accounts that you mentioned before October 1, 19572 A. 
No. 

Q. Haven’t you lost a number of accounts to Arrow 
Brands before October 1, 1957? Yes or No. A. No. 

Q. You haven’t lost any? A. We probably lost some, 
but not a number of them. 

Q. Well, some. How many accounts have you lost, would 
you say, prior to October 1, 1957, to Arrow Brands? A. 
This is pure guess. I would say maybe three. 

Q. You haven’t lost more than three? A. Before ’57 or 
after °57? 

Q. Before October 1, 1957 you had lost a number of 
accounts to Arrow Brands, hadn’t you, and up in the 
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Pacific Northwest? A. They have all been in the Pacific 
Northwest. 

752 Q. Yes. A. We didn’t lose them all. There were 
only a few up there. I would say at the most there 

was five accounts. 

Q. And you lost three? A. Probably. 

Q. Before October 1, 1957. 

Now, coming to Arrow Brands—rather coming to Mr. 
Roth’s first association, isn’t it a fact that Mr. Roth 
was never employed by you or your company as a sales- 
man? You didn’t pay him a salary and pay social security 
on his salary, did you? A. We paid him a commission. 

Q. You didn’t pay him any salary? A. No. 

Q. Now, as a matter of fact, isn’t this the fact in sub- 
stance and effect, so I can cover it all, that in 1945 Mr. 
Roth started this business and that what you were doing 
was manufacturing or rather processing the foils for him 
and sending them out and billing them on your business, 
but he got the business, and you or your company was 
sending out the foil, billing for it as a result of his acquir- 
ing the customers and selling them the product? A. Well, 
that is what we do every day. We make the product 
and bill it, ship it and pay a commission, which is just 

what we did then. 
753 Q. But I am asking you whether in substance and 
effect if what I have related isn’t the fact? A. No, 
it is no different. We made the foil and we billed it and 
the customer paid us, and we paid him a commission. 

Q. As a matter of fact, didn’t Mr. Roth get the difference 
between your price to him and the price at which it was 
sold? <A. I think there was an arrangement to that effect, 
which is the same as commission. 

Q. Now, you know—well, you know that that is the fact, 
isn’t that right? A. Well, I am pretty sure we paid him 
a commission on this. When was that, 1945? I know that 
we manufactured the material, we shipped it, we billed it, 
and the customer paid us. 
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Q. And you manufactured the material as Mr. Roth asked 
you to manufacture it? A. Just as any salesman would 
ask us to manufacture it. 

Q. All right; you can argue with me if you wish. And 
you sent it to the customers and the addresses that Mr. 
Roth told you, and you sent the bills at the prices which 
were agreed upon in a contract between you and Mr. Roth; 
isn’t that right? A. We had an agreement, yes. 

Q. You had a contract in writing, didn’t you? A. It was 

an agreement. 
754 Q. All right. And in it you were to manufacture 
and to do all of the work that you said for certain 
specified prices; isn’t that right? A. I don’t remember 
whether that is right or not. 

Q. Well, you know that you billed them at the— A. Yes, 
we had certain prices we would sell the material for. I 
don’t remember what the prices were. 

Q. Yes, but you had specific prices to Mr. Roth or Arrow 
Brands for the products— A. It wasn’t Arrow Brands. 

Q. For the products which you manufactured or proc- 
essed for him. 

Mr. Kelley: I object, your Honor. It is pretty clear 
what the witness thinks about it. 

Hearing Examiner Hier: It is clear to me, Mr. Spriggs. 
He calls it a commission. Mr. Roth calls it a profit. I 
don’t see what difference it makes. The crucial thing to 
me is what is what I was interested in finding out was 
whether or not he billed Roth for the material and Roth 
collected from the customer or not. It seems now it is 
the other way, to wit: that he billed the customer and he 
paid Roth whatever they agreed upon. 


By Mr. Spriggs: 
Q. I think that your relations, yours and Mr. Roth’s, 
finally ended up in litigation in the Superior Court 
755 of Los Angeles County, California, did it not? A. 
Yes, 
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Q. And also litigation in the Municipal Court in the 
City of Los Angeles, California? 

Mr. Kelley: The record speaks for itself on that. 

Mr. Spriggs: I don’t know whether the record is clear 
by any means, and I think he can answer that. 

Hearing Examiner Hier: Mr. Roth so testified. 

Mr. Spriggs: Yes, all right. 

I am going into this. I don’t know whether they want 
these to remain outside while I do that or not. 

Hearing Examiner Hier: What did you say? 

Mr. Spriggs: I am going into this balance sheet and 
some items of it because it is not self-explanatory and 
it may be— 

Hearing Examiner Hier: All right; I will ask you gen- 
tlemen to step outside. 

Mr. Kelley: We can’t have it on the public record then. 

Hearing Examiner Hier: Well, it depends upon the 
question he has got. Just as the question I put to him. 
I asked for the explanation, the listing under liabilities, 
cash in bank, without mentioning the figure. He told me it 
was an overdraft; in other words, what he owed the bank. 


756 By Mr. Spriggs: 


Q. In the first line under liabilities, you erroneously 
listed this item, have you not? A. No, that is not errone- 
ous. It is an overdraft. 

Hearing Examiner Hier: He explained that the termi- 
nology he has got on there is cash in bank, That aroused 
my curiosity, too. I never heard that listed as a liability 
before. He explained it as an overdraft. In simple 
language he owes the bank that money. 

Mr. Spriggs: That didn’t appear on the record before. 

Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


Q. When did that arise? A. Probably in December. 
That is the month it is made out. 
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Q. I know that, but the indebtedness had been existing 
sometime before that, hadn’t it? A. Well, I don’t know. 
I asked the bookkeeper to give me a balance sheet the day 
I left. That is what he gave me. 

Q. You really don’t know too much about that; is that 
right? A. That is right. 

Q. I note here—I have to give at least some title. 

Hearing Examiner Hier: I understand. 

Mr. Spriggs: Notes payable. 

Hearing Examiner Hier: Leave the amounts out. 


757 ~=By Mr. Spriggs: 


Q. Notes payable, only, the amount you see there, when 
did that indebtedness arise, the original indebtedness there? 
A. Sometime ago, maybe three or four years ago. 

Q. Here is anotker one, the one right after it. 

Mr. Kelley: I can’t see that this is material, your Honor. 

Mr. Spriggs: It certainly does. They put it in. I have 
to explain it. 


Hearing Examiner Hier: The objection is overruled. 
By Mr. Spriggs: 


Q. Now, you have got another one here, to J. T. Raisin ; 
is that you? A. Yes. 
Q. When did that arise? A. That has been arising over 
the past several years, accumulating. 
Q. Now— A. Same thing here. 
Q. Taylor, same thing? It has been arising for some 
time? A. Right, 
Q. In view of the amount that has been at least three or 
four years, hasn’t it? A. Probably. 
Q. Yes. 
Mr. Spriggs: I think that is about all I have. 
758 Who gets these? 
I believe that is all. 
Hearing Examiner Hier: Mr. Kelley, do you have any 
redirect examination. 
Mr. Kelley: Yes, sir. 
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Redirect Examination 
By Mr. Kelley: 


Q. Mr. Raisin, you mentioned on cross-examination that 
you sell lace cellophane to florists? A. Right. 

Q. About how much do you sell to florists? A. How 
many dollars a year? 

Q. Yes. 

Hearing Examiner Hier: Or percentage of the total 
sales; either way. 

The Witness: One percent of our total sales. 

Hearing Examiner Hier: One percent. All right. 

The Witness: It is very small. 


By Mr. Kelley: 


Q. You mentioned that you lost three out of five accounts 
in the Northwest to Arrow Brands. Were those three be- 
fore or after the merger? 

Mr. Howrey: He so testified. 


Mr. Kelley: He didn’t testify as to that. 
Hearing Examiner Hier: Not as to the merger. 
759 He said they were before November 1, 1957. 


By Mr. Kelley: 


Q. Were they after the merger? A. Well, after the mer- 
ger we lost the balance of them. 

Hearing Examiner Hier: No. 

The Witness: Before the merger we lost three. 

Hearing Examiner Hier: Let’s back up now. Just a 
minute. The merger took place on August 31, 1956. Had 
you lost those three accounts in the Pacific Northwestern 
to Arrow Brands prior or subsequent to that date? 

The Witness: I think I testified I lost them in 1957. 

Hearing Examiner Hier: I don’t know. You said you 
lost them prior to November 1, 1957. 

The Witness: Well, it was duging 1957. 

Hearing Examiner Hier: Then, it was subsequent to 
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the merger, but before the last price decrease by Arrow 
Brands, Inc., is that correct? 

The Witness: We have lost the balance of the accounts 
since then, 

Mr. Kelley: Your Honor, in view of the fact that we 
only introduced colored foil samples of this man’s prod- 
ucts, we want to introduce this embossed foil. 

Hearing Examiner Hier: What for? 

Mr. Kelley: To give a sample of his embossed 
760 product. 

Hearing Examiner Hier: Why? There is no argu- 
ment here about the type of embossing that these people 
do. 

Mr. Kelley: Well, we want it—they brought up quality. 
We want to have a sample of each man’s product if pos- 
sible. 

Hearing Examiner Hier: Are you contending that this 
man’s foil is below quality or not up to standard or some- 
thing? I don’t want to admit that whole thing in this 
record. Unless there is some necessity for it, of course. 

Mr. Walker: It is just a product. How it is sold, we 
have had similar testimony of how it is sold. 

Hearing Examiner Hier: You go putting in foil from 
everybody in this case, why, this record is going to be 
Gargantuan. 

Mr. Walker: That is how they ship it. We have got 
samples. Here is a product as it is shipped. I don’t care 
about the embossing on it. 

Hearing Examiner Hier: That will be Commission’s Ex- 
hibit 170, sample of Raisin embossed foil. 


(Whereupon, the document referred to above was marked 
Commission’s Exhibit 170 for identification.) 


Hearing Examiner Hier: You say there is no objection 
to it? 
Mr. Spriggs: No, sir. 
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761 Hearing Examiner Hier: All right. ‘170’? is ad- 
mitted. 


(Whereupon, the document, heretofore marked Commis- 
sion’s Exhibit 170 for identification, was received in evi- 
dence.) 


Hearing Examiner Hier: I want to get straightened out. 
August 31, 1956 was the day of the merger. November 1, 
1957, effective October of 1957 was the date of the last 
Arrow Brands price cut that you have been testifying 
about. Now, if I understand you correctly, you lost three 
out of your five accounts in the Pacific Northwest after 
August 31, 1956, and prior to October 1, 1957; is that right? 

The Witness: That is right. 

Hearing Examiner Hier: Then, you lost the remaining 
two since October of 1957? 

The Witness: That is right, 

Hearing Examiner Hier: Is that right? 

The Witness: That is right. 

Hearing Examiner Hier: All right: Now, it is straight 
in my mind, I don’t know whether it is in anybody else’s 
or not. 

Anything more, Mr. Kelley? 

Mr. Kelley: No, your Honor. 

Hearing Examiner Hier: Do you have any more cross- 

examination? 
762 Mr. Spriggs: No. 
Hearing Examiner Hier: All right; I guess you 
are through, Mr. Raisin. Thank you, very much. 


(Witness excused.) 


763 Room 532 
Federal Trade Commission 
Building 
Washington, D. C. 
Tuesday, June 9, 1958. 
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764 PROCEEDINGS 
Hearing Examiner Hier: Come to order. 
Whereupon, 

Morris H. Levine 


was called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 

Hearing Examiner Hier: State your name for the re- 
porter? 

The Witness: Morris H. Levine. 


Direct Examination 
By Mr. Walker: 


Q. With whom are you employed, Mr. Levine? A. M. H. 
Levine Corporation. 

Q. What position do you hold? A. President. 

Q. What is the address? A. 1141 Broadway. 

Q. You were subpoenaed to appear here this morning? 


A. Yes, sir. 

Q. And certain information was requested? A. Yes, sir. 

Q. Do you desire that to be in camera or kept confiden- 
tial insofar as it can be in the trial of this case? A. I 

would like to have it kept confidential, sir. 
675 Q. Do you have that material with you now? A. 
Yes. 

Q. I wonder if you would give it tome. A. (The witness 
handed Mr. Walker some documents.) 

Q. Without mentioning any of the figures, you were re- 
quested to furnish total sales to the florist trade for the 
years ’54, ’55, 56 and 57? A. Yes, sir. 

Q. In the form you furnished them, you furnished your 
purchases, is that correct? A. That is correct. 

Q. From each individual company? A. Yes, sir. 

Q. From whom you purchased? A. Yes. 

Q. How could you estimate your total sales or the price 
that you receive? A. By addition of 30 to 32 percent. 
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Q. If you take the total purchases that you had in any 
one year and multiply or add—A. Thirty to thirty-two per- 
cent. 

Q. You would then arrive at the total sales that you had 
during that year to the florist trade from these figures? 
A. Yes, sir. 

Q. You wish these in camera, of course? A. Yes, 

sir. 
766 Mr. Spriggs: What I’m looking at—is this man 
from Catty or is he Levine? 

The Witness: I’m Levine. 

Hearing Examiner Hier: Why doesn’t he have accurate 
sales figures? 


By Mr. Walker: 


Q. Do you keep accurate sales figures of your sales? 
A. You see, we are not only in the foil business, we are in 
the ribbon business. It would take a year to take out the 
foil from it. This was the exact sale of foil. 

Hearing Examiner Hier. I didn’t get that. Will you 
read back what he said, 


(The answer was read.) 


Hearing Examiner Hier: Sales are lumped, are they? 
The Witness: Yes, all our sales are lumped. 


By Mr. Walker: 


Q. How did you obtain these figures? A. Took them off 
my ledger sheets. 
Q. Is that the most practical way you know of? A. It is 
the only way I know of. 
Q. Of obtaining these figures. Now, you also furnished 
us with a balance sheet? <A. Yes, sir. 
Q. From where were those figures obtained? A. From 
my regular bookkeeping. 
767 Q. Do they accurately portray the condition of 
your company as of December 31, 1957? A. Yes, 
sir. 


604 


Mr. Walker: I would like to have these marked. 

Hearing Examiner Hier: Mr. Walker, what am I sup- 
posed to do with these, add 32 percent to these figures? 

Mr. Walker: I would guess that from the testimony. 

Hearing Examiner Hier: In other words, take 32 per- 
cetn of 1954 purchases, add that to this. 

Mr. Walker: That is right. Is that correct? 

The Witness: That is correct, sir. 

Hearing Examiner Hier: Also, I want to know about 
this balance sheet. This balance sheet is of the entire 
business, ribbon and foil, isn’t it? 

Mr. Walker: That is right. 

Hearing Examiner Hier: No possible way of segregat- 
ing it, I assume? 

The Witness: That is right, sir. 

Mr. Walker: I don’t know how you could keep a balance 
sheet of any one particular phase of your business. 

Hearing Examiner Hier: I have seen it done. 

In other words, what I am interested in, and I assume 
counsel on both sides are interested in, is down here as a 
deficit. 

Mr. Walker: I think that is a question for development 

later in the testimony. 
768 Hearing Examiner Hier: All right. I can’t tell 
from this balance sheet whether the deficit came 
from ribbon sales or lack of sales or foil sales or lack of 
sales. I don’t know what proportion. He has a deficit 
and he has a loss. 

Well, 171-A is Mr. Levine’s purchases of foil from H. D. 
Catty Corporation by separate years, 1954, ’55, 56 and 
57; B is the same thing, purchases from Winter Wolff; 
C is similar purchases for the same years for Standard 
Rolling Mills; D is the same thing from Stranahan; EB pur- 
chases from A. B. Howard and F from Highland Supply 
Company. Exhibit 172 is the balance sheet of the witness’ 
company as of 12/31/57. 


(The documents referred to were marked Commission’s 
Exhibits 171-A through F and 172 for identification.) 
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Mr. Walker: At this time, your Honor, I would like to 
offer 171-A through F and Commission’s Exhibit 172 in 
evidence with the request that they be placed in camera. 

Mr. Spriggs: I object on the ground of irrelevancy and 
immateriality to the issues in this case and that no proper 
foundation has been laid for the admissibility of them. I 
frankly don’t even know the business in which this witness 
is in. It hasn’t been stated in the record We haven’t 
seen the balance sheet, so we have to examine that. 

Hearing Examiner Hier: I don’t either. I’m not 

769 certain these things are admissible at the moment, 

Mr. Walker, until I found out something about his 

operations, whom he competes with, whom he sells and so 

on. I’m going to postpone the offer of this until we get the 
facts on these things. 

Mr, Walker: May I point out a couple of things to the 
Hearing Examiner? 

Hearing Examiner Hier: Yes. 

Mr. Walker: There has been quite a bit of testimony in 
this case, including that from the respondent’s president 
of their subsidiary, Mr. Roth, that this respondent is a 
competitor. It is in the record that he sells florist foil to 
the florists and I think that would be sufficient ground and 
I think it is sufficient groundwork and basis for what busi- 
ness he is in. I think each of the witnesses that have 
testified in this case have named the present witness as one 
of their competitors. 

In addition to that, the testimony of Mr. Roth that he 
first started in business with the present witness and that 
the first sales to the florist trade were made through the 
witness’ corporation and that he has continued to sell to 
the florist trade would be sufficient grounds to indicate that 
this witness is in the trade. 

For that reason, I don’t think we need to go into any 
long discussion at this time. We can develope it and I 

assure you we will, 
770 Hearing Examiner Hier. I will wait until you do. 
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By Mr. Walker: 


Q. Mr. Levine, when did you first start in business? A. 
1920. 

Q. What business was that? A. Ribbons. 

Q. What do you mean? A. To the florist trade. 

Q. You sold ribbons to the florist trade? A. Strictly. 

Q. How long did you continue in that business? A. 
Right along up until now. 

Q. What type of an organization was it that you started 
in business? A. Well, we originally started with about 
two or three men. We finally had up as high as 12 or 14 


men. 

Q. Was that an individual company? A. At that time it 
was an individual company. 

Q. When did you first incorporate? A. 1946 or 47. 

Q. That is a New York corporation at the present time? 
A. Yes, sir. 

Q. For what purposes were these ribbons sold? A. For 


the florist trade. 
771 Q. How do florists use the ribbon? A. They use it 
on corsages and funeral work and all decorating 
work. 

Q. What does your company sell at the present time? 
A. We sell ribbons, cellophane, aluminum foils and novel- 
ties. Novelties take in decorative novelties to the florist 
trade that they use in window work or decorating various 
things that they sell. 

Q. Do you sell to anyone other than the florist trade? 
A. We sell to window trimmers, houses that cater to the 
window trimming trade, department stores, gift shops, 
anybody that will use any decorative material. 

Q. For how long have you been selling florist foil? A. I 
don’t know just what year but it must be at least 20 years. 
I went to Europe which is where I picked the item up 
originally and then I came back and I got a tie-up with 
Reynolds Metals. 
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Q. That was approximately 20 years ago? A. I would 
say 18 to 20 years; I never did look up the exact dates. 
Q. Now, going back, just a minute, your present com- 
pany sells to other florists? A. Yes, sir. 
Q. Could you approximate how much of your sales are 
to other than florists? A. You mean other than 
florists? 
772 Q. Well, all your total sales other than to the 
florist market? A. I would say about 20 percent, 
Q. Then 80 percent of your sales are made to the florist 
trade? <A. Yes, sir. 
Hearing Examiner Hier: Is that foil, ribbons or both? 
Mr. Walker: We will get to that, your Honor, in just a 
minute. 


By Mr. Walker: 


Q. Now, of your sales to the florist trade, can you esti- 
mate how much of your sales—approximately—are com- 
posed of ribbons? A. Yes. Right now it would be about 
60 percent but it always ran about 40 percent because 60 
percent was foil. 

Q. Right now, 60 percent of it? A. Is other than foil. 

Q. Other than foil, and that consists of what items, rib- 
bons? A. Assortment of ribbons, DuPont Cellophane and 
novelties, 

Q. Now what is the cellophane used for by the florists? 
A. Well, originally we got it out to use for the same thing 
as foil when they didn’t have foil. Now they use it for 

covering, mostly for packaging or bouquets when 
773 ‘they want to send them out. Some people use it 
over the foil in decorating a plant. 

Q. What are the novelties used for? A. Novelties are 
used for window work or in decorating. If they make a 
corsage, they take a little bird or something and put it into 
it or they will make a bouquet and use a parasol or some 
kind of a novelty, a gadget that makes it decorative. 

Q. Now, what is aluminum foil used for? A. Well, 
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aluminum foil mostly is used for covering plants, pots of 
the plants. 

Q. Are any other materials used for covering pots of 
plants by florists? A. Yes, there is some other, crepe 
paper, there is burlap. Some florists get some idea of 
using something foreign to the trade, something that will 
pick up. 

Q. Based on your experience in this business, can you 
estimate the percent of foil that is used to cover plants as 
compared to other materials? A. Oh, I will say it would 
be about 90 percent that foil would be used. 

Q. In what geographical area does your company sell? 
A. We try to sell the whole United States. 

Q. Where are your sales offices or your head- 
774 quarters located? A. Our offices are in New York 
City and our factory is in Long Branch, New Jersey. 

Q. How do you sell your various different products in- 
cluding aluminum foil? A. Through a sales force. 

Q. How big a sales force is that? A. We have eight 
people right now. 

Q. What is the largest number that you have ever had? 
A. Fourteen. 

Q. When was that? A. That was back, let’s say, in *45 
and 746. 

Q. Do you remember how many salesmen did you have 
approximately two years ago? A, About 12. 

Q. Where is your aluminum foil that you sell for decora- 
tive purposes, in what markets is it sold? A. We sell to 
the florists jobbers throughout the country and the retail 
florists. 

Q. Do you sell to many retail florists? A. Yes, we sell 
to quite a few, sir. 

Q. In what area? A. All through the United States. 

Mr. Walker: Would you mark that? 

Hearing Examiner Hier: Exhibit 173 is the witness’ 
sample book. 


775 (The document referred to was marked Commis- 
sion’s Exhibit 173 for identification.) 
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By Mr. Walker: 


Q. Is this a brochure or sample book of foil that you sell 
to the florist trade? A. Yes, sir. These are the three de- 
signs, plain and two embossed. 

Q. Is this the sample book that your salesmen carry? A. 
Yes, sir. 

Mr. Walker: I would like to offer in evidence Commis- 
sion’s Exhibit 173 at this time. 

Hearing Examiner Hier: We will wait until you get 
through and get all these exhibits disposed of at that time. 


By Mr. Walker: 


Q. Do you also sell laminated or paper-backed foil? A. 
Yes, sir. 

Q. Where do you sell that? A. Department stores and 
gift shops. 

Q. And for what is paper-backed or laminated foil used? 
A. Mostly for packaging. 

Q. Why do you use a paper-backed or laminated foil 
for packaging? A. Because it doesn’t break. This foil 
here is unbacked and if you wrap it, you will break the 
foil. 

Q. Now, the foil included in Commission’s Ex- 
776 hibit 173, do you know the weight or gauge of that 
foil? A. It is supposed to be .00065. 

Q. Is that used for gift wrapping as a decorative foil? 
A. No, sir. 

Q. Why is that, if you know? A. Edges will break if 
you start to make a package out of it. 

Q. Now, in your company, in what form do you acquire 
the foil that is contained in your sample book? In what 
form is it, plain, laminated or colored? A. Well, we have 
three right now. We have the plain, which is on top, that 
is one pattern, and then there are two embossed. You 
haven’t got any laminated there at all. 

Q. Now, I will ask you this, what condition or just de- 
scribe the foil as you purchase it as to whether it is colored 
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or whether it is embossed? A. Well, we do our own em- 
bossing. We buy our foil, silver for silver and then we 
buy it colored and then emboss it afterwards. 

Q. From whom do you purchase your foil? A. We pur- 
chase from about six different people. I gave you Catty, 
Revere, which used to be Standard and now it is Revere 
Copper; we buy from two foreign markets, three foreign 
markets, and we buy from Stranahan, about six different 
people. 

Q. What do you do to the foil in your plant if anything? 

A. We get it in what we call jumbo rolls. We em- 
777 ‘boss it, if we need embossing, and we roll it into 
small rolls, 50-foot rolls. 

Q. Then do you package that? A. Yes, sir. When you 
say package, do you mean box it? 

Q. Yes, sir. A. Then we box it and ship it out. 

Q. From what foreign corporations have you purchased 
foil? A. I bought from Switzerland, Italy and Germany 
and Austria. 

Q. From whom do you purchase that? A. Through the 
New York agents. 

Q. For how long have you been purchasing foreign foil? 
Approximately? I will say five or six years. Well, it goes 
back, originally I bought it all from Europe before we got 
American tie-up. 

Mr. Spriggs: What was that? 

The Witness: American connection. 

Mr. Spriggs: There was a word before that? 

Mr. Walker: Tie-up. 

The Witness: American tie-up. 


By Mr. Walker: 


Q. When did you first know of foil being introduced into 

the markets of the United States to be used as a 

778 decoration by the florist in their sale of potted 
plants? A. I happened to introduce it. 

Q. Again when was that? A. I will say it was before the 
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Second World War because we were out of it during the 
war period, I would say 15 to 20 years or 18 to 20 years. 

Q. How did you happen to introduce it and where did 
you get the idea? A. I picked it up in Italy first. 

Q. Have you been engaged in that business since that 
date? A. Yes, sir. 

Q. Can you name the concerns, the corporations that 
were your chief competitors in the sale of aluminum foit 
with the florist trade during the last three years? A. Last 
three years? 

Q. Yes, sir. A. Yes. There is a fellow by the name of 
Jacobson, Highland Supply, and at that time, there was 
Harry Roth, Arrow Brand, and Johnson Foil in St. Louis 
would sell a little of it around, I don’t know how much, 
and then I don’t know, in the last few years, a fellow 
by the name of Metal Goods in St. Louis who handled 
florist trade and H. D. Catty went after the florist trade 
out of their Chicago office. 

Q. Then have there been any in the last three years, 

foreign agents selling foreign foil? A. Yes, three 
779 or four. There is DeVries, fellow by the name of 
Howard, I don’t know how many others—oh, Winter 
Wolff. 
Mr. Spriggs: How would you spell that? 
The Witness: W-i-n-t-e-r W-o-l-f-f. 


By Mr. Walker: 


Q. Do you have the means of knowing the relative sales 
of each of the foreign importers? A. No, sir. 

Hearing Examiner Hier: Now, Mr. Levine, you have 
named your substantial competitors, at least the ones 
that come to your mind. How many people are in the 
business of selling florist foil? 

The Witness: Do you mean the local jobbers that buy 
from these people? 

Hearing Examiner Hier: No, I mean fellows like you 
that either convert or buy already converted and attempt 
to resell those wholesale florists? 
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The Witness: I don’t think there are over five or 
six people, sir. 

Hearing Examiner Hier: Well, I have heard more 
than that from various competitors of yours. 

The Witness: I can name them all. There is Highland, 
Jacobson, Arrow Brand, Catty—now these are the do- 

mestie people. Do you want the foreign people? 
780 Hearing Examiner Hier: Johnson? 
The Witness: Johnson in St. Louis. I will say 

there are four. 

Hearing Examiner Hier: What about Cochran and 
Stranahan? 

The Witness: Stranahan, they don’t color. They sell 
silver foil to most of us people. 

Hearing Examiner Hier: The same thing is true of 
Cochran? 

The Witness: Yes, sir, that I know of. He never offered 
me any colored foil. 

Hearing Examiner Hier: Then you have three or four 
foreign representatives there? 

The Witness: That is right, sir. 

Hearing Examiner Hier: All right. 


By Mr. Walker: 


Q. Have you ever heard of John T. Raisin Corporation 
in California? A. Yes, sir, I had forgotten about them. 
Q. Do they also sell? A. Yes, sir, they sell some foil. 
Why, Mr. Roth used to be their salesman. 
Q. Did you ever hear of Western Foil Converters? A. 
Those are a couple of boys that pulled away from Raisin’s. 
Q. They also sell foil? A. Yes. I didn’t think of 
781 them. 
Q. Mr. Roth was a salesman of yours? <A. Yes, 
Harry was with me for many years. 
Q. Now, how is aluminum foil sold insofar as freight is 
concerned? A. Freight? 
Q. Yes. A. Do you mean from the manufacturer to the 
distributor like we are or to the trade? 
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Q. From the processor or distributor to the wholesaler? 
A. It is sold delivered. 

Q. Can you explain that? A. Well, it is F.O.B. There 
are certain amount of pieces, certain quantity. 

Q. Distributor or processor absorbs the freight, is that 
correct? A. Yes, sir. 

Q. Did you know to what extent the Johnson Company— 
is that in St. Louis—has sold colored aluminum foil to 
the florist trade? A. No, sir, I don’t. I only know one 
man that handled Johnson foil and that was Highland for 
a while. 

Q. They didn’t directly contact the wholesalers them- 

selves? A. Not that I know of, sir. 
782 Q. Then you also mentioned a St. Louis outfit. Do 
you remember that? A. Metal Goods, they bought 
from Aluminum Corporation and sold to the florist jobbers. 

Q. Are they still in business? A. Yes, sir, they are a 
very large outfit. I don’t know whether they sell any 
florist foil. 

Q. Have you heard of them selling any florist foil? A. 
Not recently. 

Q. How long have you been purchasing foreign foil? A. 
I would say about six years or so, seven years; some- 
where in there. 

Q. Do you talk to your salesmen concerning their sale 
of florist foil? A. Well, I don’t talk just about that. I 
talk to them about everything they sell. 

Q. Including that—do you talk about the problems they 
encounter in the market of sale of florist foil? A. Yes, 
we go over that very often. 

Q. Do you know generally what your competitors are 
doing? A. We know what competitors are doing daily. 

Q. At this time, could you tell us your prices that you 
are obtaining for florist foil? A. Well, we have to get 

a little more for our foil because we can’t meet com- 
783 petition. We can if we want to lose money. 
Q. Can you tell us— A. (Interposing) My price 
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on plain foil is 85 cents. I understand that there is a 
market price as low as 70 cents. 

Q. But you keep your price at 85? <A. Yes, sir. 

Q. Now, is that for what type of foil? A. Plain foil, 
not embossed. 

Q. Is it colored? A. Colored, sir. 

Q. What do you get for embossed foil? A. Ninety- 
five cents, colored; 85 cents on silver. 

Hearing Examiner Hier: Are you getting it? 

The Witness: We are not selling much, sir. 


By Mr. Walker: 


Q. When did your sales start to drop off? A. When the 
prices started to inflate. 

Q. Why haven’t you dropped your price to 70 cents? 
A. I can’t afford it. 

Q. Does that include also your purchases from foreign 
sources? A. Oh, yes. It is the foreign source that I 


can sell at 85 cents. 
Hearing Examiner Hier: Now, wait a minute. Do you 
have two price lists? That is what you charge for 
784 domestic foil, which you have processed and em- 
bossed and what not and what you charge for the 
foreign foil which you have purchased and embossed. 
Do you have two price lists? 

The Witness: We have two prices for two kinds of foil, 
the plain which is not embossed and embossed. We really 
have four prices. Silver is one price; colors are another, 
plain is another and embossed is another. 

Hearing Examiner Hier: Now, let’s take the plain un- 
mounted aluminum foil. 

The Witness: We are not talking about mounted or 
unmounted, sir, that is a different category. 

Hearing Examiner Hier: Plain foil which you buy from 
these people— 

The Witness: (Interposing) Yes, sir. 

Hearing Examiner Hier: Uncolored— 
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The Witness: Yes, sir, 
Hearing Examiner Hier: Now, if you buy it domesti- 
cally, what do you resell it for? 
The Witness: We sell plain foil, silver, uncolored for 75 
cents. 
Hearing Examiner Hier: No matter where you buy it? 
The Witness: No matter where we buy it. 
Hearing Examiner Hier: All right. Let’s take the 
colored foil, not embossed. If you buy that domestically, 
what do you sell that for? 
785: The Witness: Highty-five cents. 
Hearing Examiner Hier: Suppose you buy it from 
an import house, what do you sell it for? 
The Witness: Eighty-five cents. 
Hearing Examiner Hier: Now, let’s graduate to the next 
higher step, embossed foil that you do yourself. 
‘The Witness: Yes, sir. 
Hearing Examiner Hier: If you purchase that domesti- 
cally, what do you resell it for? 
The Witness: Ninety-five cents. 
Hearing Examiner Hier: If you purchase it from an im- 
porter? 
The Witness: Ninety-five cents. 
Hearing Examiner Hier: No difference then. 


By Mr. Walker: 


Q. Based upon your experience in selling foil to the 
florist trade for 15 to 20 years, do you have an opinion 
as to the effect upon your business, if any, that the ac- 
quisition of Arrow Brands, Inc. by the Reynolds Metals 
Company may have had? Now you can answer that yes 
or no. Do you have an opinion? A. Yes. 

Q. Will you state that opinion? 

Mr. Spriggs: I object on the grounds of irrelevancy and 

immateriality. 
786 Hearing Examiner Hier: He has confined the 
question to his own business. You may answer. An- 
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swer the question. What is your opinion—as to your 
business now? 

The Witness: Well, our business dropped down, number 
one. I was originally the sole distributor for Reynolds 
Metals and we did a business into hundreds and thousands 
of dollars. Today our business of foil is down to nil. 


By Mr. Walker: 


Q. Well, did the acquisition by Reynolds of Arrow 
Brands have any effect upon your business? A. Well, 
I don’t know whether the acquisition—the thing is, they 
can do things that no small concern can do. They have a 
price, they have advertising media, and they are a real 
large outfit. 

Q. The fact that they are a large outfit, have they used 
that in selling their foil through Arrow Brands? 

Mr. Spriggs: I think the witness ought to do some 
testifying pretty soon in this case. After all, he has had 


an opportunity to interview the witness and we have not 
and certainly the time ought to come somewhere when 
words are not put in the witnesses’ mouths. 

Hearing Examiner Hier: Your objection is that the 
question is leading. The objection is well taken. The 
question is leading and it is disallowed. 


787 By Mr. Walker: 


Q. Can you further explain or detail or clarify your 
previous answer? 

Mr. Spriggs: I don’t see that the answer needs explana- 
tion. 

Mr. Walker: Just a minute now. I think we can ask 
that question, whether you see so or not. We may feel 
that there is. 

Hearing Examiner Hier: The question is perfectly 
proper. Explain your previous answer. 

Mr. Walker: If you can, I mean. Do you have any- 
thing else to add to it? 
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The Witness: Well, as I said before, they do a good 
deal of advertising and they have prices. They have 
taken the prices down to a low ebb where there is nothing 
in it for the little man anymore. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Just a minute 

Mr. Walker: Pardon me, your Honor. 

Hearing Examiner Hier: You just remain there a min- 
ute. You said, and I didn’t want to interrupt your train 
of thought, that you were the original distributor for 
Reynolds Metals Company? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Distributor of what? 
788 The Witness: Florist foil. 

Hearing Examiner Hier: Reynolds Metals Com- 
pany made florist foil? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Colored? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Embossed? 

The Witness: Yes, sir. 

Hearing Examiner Hier: When was this? 

The Witness: Before the, I would say, the last 15 or 
16 years. 

Hearing Examiner Hier: Fifteen or sixteen years. 
Were they a substantial competitor of yours? 

The Witness: They weren’t a competitor. 

Hearing Examiner Hier: I mean after you ceased to 
be their distributor. 

The Witness: Well, they weren’t in it for a while. 

Hearing Examiner Hier: What happened? 

The Witness: They just bought Arrow Brands re- 
cently. 

Hearing Examiner Hier: When was it they were out 
of it? 

The Witness: Well, they were out of it for a price set- 
up for about five or six years, sir. 
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Hearing Examiner Hier: Was that during the 
789 war? 

The Witness: After the war. During the war it 
was not obtainable. 

Hearing Examiner Hier: Now, what I’m trying to get 
from you, did Reynolds Metals sell in competition with you 
colored and/or embossed florist foil from 1950 to 1956 
when they acquired Arrow Brands? 

The Witness: No, sir. 

Hearing Examiner Hier: They did not? 

The Witness: No, sir. 

Hearing Examiner Hier: Well then this original dis- 
tributor expression of yours goes back before the Second 
World War? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Read his answer to me again, 
the one in answer to his opinion? 


(The answer was read.) 


Hearing Examiner Hier: I thought there was some- 
thing else said there. 

You have an offer pending here of Commission’s Ex- 
hibits 171-A through F; 172 and 173. Do you have any 
additional objection to those you made previously, Mr. 
Spriggs? 

Mr. Spriggs: No, sir. 

Hearing Examiner Hier: I’m going to overrule the ob- 
jection. I think sufficient basis has now been laid. Com- 
mission’s Exhibits 171-A through F'; 172 and 173 are ad- 

mitted in evidence. Exhibits 171-A through F and 
790 172 are admitted in camera. 


(The documents referred to, heretofore marked for 
identification Commission’s Exhibit 171-A through F, 
172 and 173, were received in evidence. Exhibits 171- 
A through F and 172 are in camera.) 


Hearing Examiner Hier: Do you have anything else? 
Mr. Walker: That is all. 
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Hearing Examiner Hier: Do you wish to cross-examine 
now or do you want a recess? 

Mr. Spriggs: We might as well take about a five or ten 
minute recess now. 

Hearing Examiner Hier: We will take a recess for five 
minutes. 


(A short recess was taken.) 


Hearing Examiner Hier: On the record, 
Before you start cross-examining, Mr. Spriggs, the ques- 
tion occurred to me since the witness left the stand, you 
said that your business has dropped down to nil by rea- 
son of price cuts. Now, what I want to know is, do you 
wish me to imply from that or infer from that that you 
have lost all of this business to Arrow Brands? 
The Witness: Not all of it. 
Hearing Examiner Hier: Or do you want me to infer 
from that that they started the price cutting and then 
other people met it and you have lost business gen- 
791 erally? 
The Witness: I have lost business generally. I 
wouldn’t say I have lost it to one concern, sir. 
Hearing Examiner Hier: All right. 


Cross-Examination 
By Mr. Spriggs: 


Q. Do you know that Rice Bayersdorf in Philadelphia is 
also in the business of selling foil? A. But they never 
sold to jobbers to any great extent, sir. They sold mostly 
retailers. 

Q. You don’t know whether they are selling to jobbers 
or not? A. I don’t. 

Q. Actually have you kept up with developments in the 
last six months or so? A. Within the last six months I 
haven’t kept up as much as I did before. I was laid up 
for about five months. 

Q. Illness? A. Yes, sir. 
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Q. Now, what about Lion Ribbon Company in New York? 
A. Lion Ribbon Company is a ribbon house. I understand 
they have gone into the foil business quite actively through 
a foreign agent. 

Q. Yes, that uses Italian foil, I believe, doesn’t it or 

at least foreign foil? A. Foreign foil, I would say. 
792 Q. Now, are you familiar with DeVries Company? 
A. Yes, sir. 

Q. And DeVries Company handles the Bruder Teich 
Austrian foil? A. Yes, sir. 

Q. It is very active, is it not, in the sales of foil, to 
your knowledge? A. I really don’t know how active. He 
tried to sell me but he calls on a lot of little people and 
I wouldn’t buy from him, sir. 

Q. You mean he goes out— A. (Interposing) He goes 
after the local jobbers. In the industry, we consider cer- 
tain houses as distributors, large distributors and then we 
consider the local jobber, like right here in Washington 
or Milwaukee or Denver, smaller jobbers that sell the trade. 
Now, he would go after them, too, sir. 

Q. He goes after both of them then? He goes after the 
small jobbers and has an intensive organization? A. I 
don’t know how intensive. I know he tries to sell them 
and all that is why we won’t buy from him. 

Q. You are familiar, of course, with the prices that are 
very low in this field and lower than your prices actually, 
aren’t they? A. I imagine they are. We don’t meet com- 

petition, sir. 
793 Q. Yes. Now, do you buy foil that is already 
colored? A. Yes, sir. 

Q. You also buy some foil that is already embossed? 
A. Very little, sir. We just buy a little to fill in but we 
don’t buy embossed. We sell our own embossed. 

Q. When you do buy the embossed foil, from what com- 
pany do you buy it? A. We will pick up a few pieces from 
Jacobson, a few from Highland just to fill orders on em- 
bossing, that we don’t want to change the machines around. 
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Hearing Examiner Hier: What do you mean by the 
expression ‘‘at the tail end,’’ do you mean by the season? 

The Witness: I didn’t say that. I said if we don’t want 
to put our own machines on embossing, I will buy a few 
pieces of embossed foil but not as a rule. 


By Mr. Spriggs: 


Q. All of the colored foil that you sell, you buy already 
colored? A. Yes, sir. 

Q. You get that from the various concerns that you have 
mentioned including foreign sources? A. Yes, sir. 

Q. You get it from the foreign sources in Switzerland, 

Germany, Italy, Austria? A. Yes. 
794 Q. You are buying that from a price laid down in 
New York, which you are able to sell and still make 
a profit? A. Yes. 

Hearing Examiner Hier: While we are at that point, 
what is your spread, without overhead expense, no expense 
of yours, what is the spread between that which you pay 
for silver foil and that at which you sell it? 

. The Witness: Silver foilis very low. It costs sixty-nine 
and three-quarters a pound, seven-tenths of a pound, take 
a roll of 50 feet, and we sell it for seventy-five. The 
spread is about eighteen to twenty-two percent, I imagine. 

Hearing Examiner Hier: Tell me the same thing about 
the colored foil. 

The Witness: Colored foil is a little better spread, sir. 
It costs us about right now—well, I don’t know about 
today’s market, but within a month ago, cost me $52 landed 
New York and about $2 to get it out. We buy our foil on 
5,000 foot rolls, so I know when the man puts a roll on the 
machine he has to get 100 pieces. He gets off 100 50-foot 
rolls and that will give us a spread of about thirty percent, 
sir. 

Hearing Examiner Hier: Thirty percent. Now, what 
is the spread of embossed foil? 

The Witness: Embossed is a little better, I will say 
about thirty-five percent. 
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795 By Mr. Spriggs: 


Q. Now you say you don’t buy any embossed foil, you 
do all your own embossing? A. Yes, sir. 

Q. Except for a little bit? A. Yes, sir. 

Q. Do you sell more embossed foil than you do plain 
foil? A. We like to, but we don’t. 

Q. More of the plain colored foil? A. I think so, First 
of all, we sell some of it— 

Q. Now in your sample book, which has been introduced 
in evidence as Commission’s exhibit 173, is this foreign foil 
or domestic foil? (Showing to witness.) A. I couldn’t 
tell you that, sir. 

Q. You can’t look at it and tell whether it is foreign or 
domestic? A. No, sir. 

Q. It could be some of each then? A. It could have some 
of each, or all of one or the other. 

Q. Now I hand you what purports to be a sample, M. H. 
Levine Company, Inc., Broadway, floral foil. Could you 
look at that and tell me whether that is imported foil or 
not? A. I could not, sir. 

Q. It is, however, your foil? A. Yes. 
796 Q. And do you know about when that sample 
book came out? Can you tell from looking at it? A. 
Yes, That must be at least six, seven, eight years old, 
right after the war. 

Q. What is the gauge of the foil that you use in selling 
to florist supply houses? A. We order .00065 for puffing 
foil. If it comes in 10 above or below, we don’t know. 

Q. Now you are familiar with the fact, are you not, that 
some of this foil is sold for other decorative purposes, 
such as puffing foil? A. Yes, we sell some. 

Q. And you sell foil, that is plain colored foil, as puffing 
foil or decorative foil? A. Yes, sir. 

Q. Do you sell any embossed foil as decorative foil? A. 
None. 

Q. Just the one category? A. Just the plain puffing foil. 
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Q. That goes to department stores or any other place? 
A. Goes to various trades, candy shops, and so on. 

Mr. Spriggs: I think that is all. 

Hearing Examiner Hier: Do you have any more? 

Mr. Walker: Yes, sir. 


797 Redirect Examination 
By Mr. Walker: 


Q. Do you have an opinion as to whether or not pur- 
chasers have a preference either for or against foreign foil, 
especially related to foil that is sold to the florist trade 
for a decoration for potted plants? A. Oh, yes. 

Q. What is that opinion? 

Mr. Spriggs: Just a moment. Certainly, on the basis 
of this record, this witness is not able to testify to that. 
He can’t even tell whether his own sample book is foreign 
or domestic foil. Now just who in the world is going to, if 
this man who is skilled in the trade for all these years 
doesn’t know whether it is domestic or foreign foil, or 
what the source of it is? 

Hearing Examiner Hier: But the question asks him 
about consumer demand, rather than identification of the 
particular foil, consumer-user demand, rather. And obvi- 
ously when he is trying to sell, he must, it would seem to 
me, run into that, as to what people prefer. 

Mr. Spriggs: Of course this man is not selling to the 
general public, he is selling to hard-headed business men. 

Hearing Examiner Hier: I am talking about the florist 
market. I don’t see how he could be selling foil for 25 

years and not have some substantial idea of what the 
798 market wants or how it has changed, or things of 

that sort. I don’t think that his inability to identify 
his own foils down here as to their source negates his 
ability in the other respect. 

I am going to overrule the objection, and you may 
answer the question. You said you had an opinion. 

Mr. Spriggs: May I add one more thing? 
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Hearing Examiner Hier: Yes, I am sorry. 

Mr. Spriggs: In the first place, this witness said he 
doesn’t know the extent of the foreign foil market sales in 
the United States. 

Hearing Examiner Hier: That may be. I don’t doubt 
that is true. I doubt if anybody in this room, or in this 
case, can give that accurately. 

The question asks him what he has run into in the way 
of demand or preference or what-not, from those people to 
whom he sells. Now if he hasn’t acquired some idea about 
that in 25 years, I can’t understand why. 

You may answer the question. 

The Witness: Oh, absolutely, the trade would like to 
have American foil. They don’t like to buy anything for- 
eign, not anything foreign. 

Hearing Examiner Hier: Wait a minute. Does that 
preference stem from anti-foreign and nationalistic or 
Chauvinistic idea, or does it involve price or quality or 
what? 

The Witness: Well, it involves quality to a certain 
799 extent, and then also regarding that they would 
rather use American goods than foreign goods. 

Hearing Examiner Hier: And that would apply whether 
it came from Japan, Australia, or South Africa, or what? 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. Have you purchased both foreign and domestic foil 
for use in your sales to the florist trade of decorative foil 
to be used in connection with potted plants? 

Do you understand my question? 

A. No. 

Mr. Spriggs: Hasn’t that been over— 

Mr. Walker: Yes, it has been. I didn’t want to lead 
him. 
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By Mr. Walker: 


Q. You testified that you purchased both foreign and 
domestic foil? A. Yes, sir. 

Q. Deseribe, if you can, any differences or advantages 
to the purchase of domestic foil as against foreign foil, for 
a processor or distributor who is selling decorative foil to 
be used by florists around their potted plants? 

Mr. Spriggs: I object to that question. 

Hearing Examiner Hier: The question is too broad, Mr. 

Walker. I don’t think he is qualified to talk about 
800 processors or distributors. He can talk about his 
own experience. 

Mr. Walker: Confine that to your own experience, 


By Mr, Walker: 


Q. Are there any advantages? A. I only find an advan- 
tage from a financial standpoint. I can buy smaller quan- 
tities here and can get it from the market whenever I want 
to, to a certain extent. 

For instance, if I want to place an order for colored foil 
from a domestic market, I can order ten rolls of a color 
and pick it up whenever I want. 

In the foreign market, I have to buy 3, or four, or five 
months in advance. 

Hearing Examiner Hier: In view of this preference you 
talked about on the part of the customers you have or have 
had, why do you buy foreign foil? You have to overcome 
that preference, and yet you sell your foil at the same price, 
regardless of where it came from. 

The Witness: Because I can’t get the price on the 
American market. 

Hearing Examiner Hier: You mean you can’t get the 
spread on the American market. Is that what you mean? 

The Witness: You can’t get any market whatever. I 
think today, if we would go to Reynolds and they would sell 

us, we would have to pay them, I would say, 90 some 
801 cents a pound. Is that your price, Murphy? 
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Hearing Examiner Hier: He can’t answer you. 

The Witness: It is way higher than the foreign market, 
sir. 

Hearing Examiner Hier: Well then, you figure the dis- 
parity in price makes up for the extra selling effort that 
you have to do to overcome this anti-foreign source preju- 
dice? 

The Witness: Yes, sir, in order to stay in business, we 
have to buy foreign foil. 

Hearing Examiner Hier: Wait a minute. You started 
buying foreign foil here—when was it? 

The Witness: Six, seven years ago. 

Hearing Examiner Hier: The prices weren’t so low then, 
were they? 

The Witness: Foreign prices? 

Hearing Examiner Hier: No, I mean the domestic mar- 
ket was not depressed with this price cutting you are 
talking about. 

The Witness: No, sir, but we couldn’t buy domestic foil 


at the price of foreign foil, 
Mr. Walker: That is all. 


Recross-Examination 


By Mr. Spriggs: 
Q. Actually the customer can’t tell any better than you, 
by looking at it, whether it is foreign or domestic 
802 foil, can he? A. He can’t tell it unless he looks at 
the label and sees it is marked where it comes from. 
The foreign foil must be marked with the place where it 
comes from. 

Q. Now of course— 

Hearing Examiner Hier: It is marked for importation 
purposes, but when you cut this up into one hundred 50-foot 
rolls, is that mark still on there? 

The Witness: No, sir. 

Hearing Examiner Hier: Then he doesn’t see it. 
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The Witness: Now the people who get it already rolled, 
that has a label on it, Austria, Germany, Italy. 

Hearing Examiner Hier: But when you sell it— 

The Witness: When we convert it, we don’t have to 
have it on there. 

Hearing Examiner Hier: So nobody on earth can tell 
where it came from? 

The Witness: No, sir. 


By Mr. Spriggs: 


Q. And actually, of course, the persons to whom you sell 
are interested in making a profit and they are interested in 
the price at which you sell, aren’t they? <A. I imagine. 
Everybody is. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: Anything more over here? 
803 Mr. Walker: No, sir. 
Hearing Examiner Hier: Thank you, Mr. Levine 


(Witness excused.) 


Hearing Examiner Hier: Now I understand you are out 
of gas until two o’clock? 

Mr. Walker: We don’t have any more witnesses until 
two. However, counsel for the respondent and myself have 
a call to make to New York to get a witness tomorrow, or 
determine whether we are going to have one tomorrow 
morning, or Thursday morning, rather. 

Mr. Spriggs: Who is the next witness scheduled? 

Mr. Walker: The man from Catty. He is coming in at 
two o’clock. 

Hearing Examiner Hier: Since there is nothing further 
until two o’clock, we might as well adjourn then. 


(Whereupon, at 11:25 a.m. the hearing was adjourned, to 
reconvene at 2:00 p.m. the same day.) 
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804 AFTERNOON SESSION = (2:00 p.m.) 


Hearing Examiner Hier: The hearing will come to 
order. 

Mr. Walker: I will call Mr. Farrell. 

Thereupon, 


Edward J. Farrell 


was called as a witness on behalf of the Commission and, 
having been first duly sworn, testified as follows: 


Direct Examination 


Hearing Examiner Hier: The witness’ name is Edward 
J. Farrell. 


By Mr. Walker: 


Q. And who are you employed by, Mr. Farrell? A. The 
H. D. Catty Corporation of Chicago. 

Q. In what capacity? A. As Executive Vice President. 

Q. When was the H. D. Catty Corporation incorporated, 
approximately? A. Long before my time. 

Q. Was it 1936? Someone told us it was that, if that 
refreshes your memory. A. I would guess that’s about 
right. 

Q. Where are your factory and principal offices located? 
A. The principal office and factory of the H. D. Catty 
Corporation of Chicago is located in Huntley, 

Illinois. 
805 Q. And do you know its total volume of sales, 
annual, approximately? A. About one and a half 
million dollars. 

Q. And could you tell us what you produce and sell at 
that particular plant? A. We process foil, aluminum foil, 
and cellophane. 

Q. And included in the aluminum foil and cellophane 
that you process and sell, do you sell any of that to the 
florist trade? A. We do. 
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Q. Now, in addition to the H. D. Catty Corporation 
of Chicago, is there another H. D. Catty Corporation? <A. 
There is. 

Q. And it is a New York Corporation? A. H. D. Catty 
Corporation of New York. 

Q. And its plant is located where? <A. Norwalk, 
Connecticut. 

Q. What does it produce principally? A. Well, it pro- 
duces the same items as the Huntley plant, with the 
exception of florist foil, for instance. 

Q. It doesn’t produce any foil that it sells to florists? 
A. No. 

Q. Now, you were subpenaed here today and certain 
information was requested of you in that subpena. Do you 

have that material with you? A. Yes. This is the 
806 sales of florist foil; this is the balance sheet. 
Q. Now, is it your desire that these be placed in 
camera, or— <A. No. That is quite all right. 

Q. Do you want them in camera, or do you care whether 
they are made public? A. It doesn’t make too much 
difference. 

On second thought, perhaps the trial balance should be 
in camera. 

Mr. Walker: I ask that these two documents be marked 
for identification. 

Hearing Examiner Hier: 174, Mr. Riggleman, is H. D. 
Catty Company’s balance sheet as of 3-31-58; 175 shows 
the total annual sales of aluminum florist foil for the 
years 1954, 55, ’56, and ’57, of the same corporation. 


(The documents referred to were marked Commission’s 
Exhibits 174 and 175 for identification.) 


By Mr. Walker: 


Q. I hand you a paper marked for the purpose of 
jdentification Commission’s Exhibit 174, entitled ‘‘Balance 
Sheet, March 31, 1958, of the H. D. Catty Corporation,’’ 
and ask you if that is a correct reflection, or a true reflec- 
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tion of the condition of that corporation as of that date? 
A. Yes, 
Q. Those figures were prepared under your 
807 direction? A. They were prepared by our Treasurer. 
Q. Is that in the regular course of your business? 
A. That’s right. That is an exact copy. 
Mr. Walker: I would like to offer into evidence Com- 
mission’s Exhibit 174. 
Hearing Examiner Hier: Same objection, Mr. Spriggs? 
Mr. Spriggs: Well, yes, but there are these things 
that I think ought to be cleared up. The record thus far 
shows two corporations. 
Hearing Examiner Hier: Yes, I agree with you on that 
point. 
By Mr. Walker: 


Q. Is this of both of them, or is this H. D. Catty Cor- 
poration of Illinois, or— <A. H. D. Catty Corporation 


of Chicago, Illinois. 

Hearing Examiner Hier: That is because it is the only 
corporation that sells florist foil, isn’t it? 

The Witness: That is correct. 

Hearing Examiner Hier: And this is sales of florist 
foil. 

The Witness: Actually, they are two separate corpo- 
rations. 

Hearing Examiner Hier: Didn’t you tell me the Nor- 
walk, Connecticut, company did not sell florist foil? 

The Witness: That is correct. 
808 Hearing Examiner Hier: Obviously that is only 
the Chicago corporation. 

Now, what about the balance sheet? 

The Witness: The same; the Chicago corporation. 

Hearing Examiner Hier: Only? 

The Witness: Yes. 

Mr. Walker: I asked him only about the balance sheet 
first. 
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By Mr. Walker: 


Q. Are these a correct summary of your sales for the 
years °54, ’55, 56 and ’57? A. That is correct. 

Mr. Walker: And I will also offer Commission’s Ex- 
hibit 175 into evidence; both 174 and 175, and ask that 
174 be put in camera. 

Hearing Examiner Hier: He seems to me his explana- 
tion is adequate. 

Mr. Spriggs: Do I understand these two proposed 
exhibits relate only to the H. D. Catty Corporation of 
Chicago? 

Hearing Examiner Hier: You understand correctly, but 
for two different reasons. The balance sheet is that balance 
sheet only, arbitrarily so, but the other does represent 
all florist foil sales by both corporations, for the simple 
reason that the Connecticut corporation doesn’t sell any. 

Mr. Spriggs: I understand it didn’t produce any, 
809 but my information is to the contrary; that it does 
sell. 

Hearing Examiner Hier: You heard what the gentleman 
said; that it does sell. How about that? 

The Witness: Well, you might have been misinformed. 
We have interlocking sales, and while the salesmen of H. D. 
Catty Corporation of New York sell florist foil, they do it 
for the H. D. Catty Corporation of Chicago. Likewise, the 
Chicago salesmen sell foil paper and stuff like that for the 
H. D. Catty corporation of New York. 

Hearing Examiner Hier: Well, the point we are all 
interested in at the moment, is that this list of florist 
foil sales are all the florist foil sales that either the H. D. 
Catty Corporation of Illinois or New York have made, is 
that right? 

The Witness: That’s right. These are from Huntley, 
Ilinois, to the best of my knowledge. 

Hearing Examiner Hier: All right. He offers them 
in evidence, and I don’t think your objections are weighty 
enough to cause their rejection, in view of the witness’ 
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explanation. 174 and 175 are received in evidence and 
directed to be placed in camera. 


(The documents referred to, heretofore marked for 
identification Commission’s Exhibits 174 and 175, were 
received in evidence and ordered SEALezp.) 


810 By Mr. Walker: 


Q. Would you examine Commission’s Exhibit 110 and 
tell me if that is an up-to-date stock book, or sample book, 
of your foils that you sell? A. I would say both books are 
identical. 

Hearing Examiner Hier: Now 109 and 110 are in the 
record. Fish them out of that case and see if they are the 
same thing. 

Mr. Walker: I fished the one out. He only brought one 
and we have one similar to it. 

Hearing Examiner Hier: Off the record. 


(Diseussion off the record.) 


Hearing Examiner Hier: Back on the record. 
By Mr. Walker: 


Q. I hand you Commission’s Exhibit 109 and ask you if 
you can identify that particular exhibit, and what it is used 
for? A. This is a foil paper sample book. 

Q. Who are those foils sold to, do you know? A. These 
are manufactured primarily for gift wrap inserters; paper 
box houses ; label manufacturers; and in some instances for 
decorative purposes. 

Q. Now I will hand you and show you Commission’s 
Exhibit 110 and ask you to whom samples of the foils con- 
tained therein are general sold? A. These are sold pri- 

marily to florist foil supply houses. 
811 Q. Mr. Farrell, can you describe the types of foil 
that are made and manufactured or processed by 
the H. D. Catty Corporation of Illinois—or of Chicago? 
A. Well, there are both backed and unbacked; printed, 
lacquered; embossed. 
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Q. And can you describe your plant, briefly? A. De- 
scribe it? 

Q. Yes, and what your operations are, and how you per- 
form your various operations? A. Well, we have coating 
machines ; lacquering machines ; embossing machines ; lami- 
nating machines ; printing machines. 

Q. And in how many different weights of aluminum foil 
do you sell, if you know? <A. Well, we range from the 
thinnest, which would be .00035, to the heaviest, which 
would be .003. That is for conversion, Now we occasion- 
ally sell up to .005, but we do not process it. 

Q. Are all these types of foil sold to the same market? 
A. No, there’s various markets, 

Q. Do you have one type of foil that you have referred 
to as florist foil? A. We do. 

Q. And to what market is that sold? A. It’s sold to the 
florist supply houses, and to paper supply houses; also 
some chain stores. 

Q. And can you estimate how much of your—no. 

812 When did you first start to sell this particular type 

of product? A. Well, I can only go by the infor- 

mation I have here, because of the fact that florist foil has 

been purely a Huntley operation, and I have only been out 
there—oh, for the last two and a half years. 

But I would hazard a guess that we were probably selling 
florist foil, oh, probably at least ten years ago. 

Q. And in your two and a half years experience with the 
Company, are you familiar with the markets in which they 
sell florist foil, during the last two and a half years? A. 
Well, as I said, to florist supply houses; paper jobbers; and 
chain stores. 

Q. Now, do you sell any other foil of the same weight, 
and of the same design—I mean to another market. <A. 
Well, we do sell some to candy houses, in very rare in- 
stances. 

Q. And what would you describe as being decorative 
aluminum foil? A. Well, insofar as we are concerned in 
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Chicago, decorative aluminum foil we classify as florist 
foil. 

Hearing Examiner Hier: May I interrupt a moment? 
This seems to be an ideal witness to ask this question from. 

I have been listening to what I assume to be your com- 
petitors, Mr. Farrell. None of them seem to sell as wide 

a range of foils as you in what you define as markets. 
813 Now I have gathered the impression—and I want 

you to correct me if I am wrong—that you all use 
the same salesmen regardless of the market. Is that cor- 
rect? Do you have a specialized salesman, or particular 
salesman, to run around to the florists, and another to the 
A&P, or supermarkets, or wine bottlers or beer bottlers? 

The Witness: No, sir. 

Hearing Examiner Hier: You sell through the same 
salesmen? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Now the next question I want 
to ask you—I gathered the impression also that the sales 
pitch is different, is that correct? I mean, the sales presen- 
tation in an effort to sell? 

The Witness: To the florist supply houses? 

Hearing Examiner Hier: Any of these people you sell to. 

The Witness: It is. 

Hearing Examiner Hier: I have gathered the impres- 
sion that for the florists it is the originality and unique- 
ness of design, and color, and so forth and so on. 

Mr. Spriggs: I am going to object to leading the wit- 
ness. It can all be done by the Examiner— 

Hearing Examiner Hier: All right. I will agree with 

you. I try not to do it, but it is sometimes very 
814 difficult, It has been a long time since I asked ques- 
tions from down there. 

Tell me what the difference in sales pitch is? 

The Witness: Well, as far as florist supply houses are 
concerned, it’s mostly a matter of price and delivery. 

Hearing Examiner Hier: What about your other mar- 
kets? 
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The Witness: When you are selling to other markets, 
then you really have to sell it. 

Hearing Examiner Hier: What do you mean by that? 

The Witness: You have to make a presentation. You 
have to go into the various features of what you are sell- 
ing; the weight and stuff like that. 

In other words, florist foil, as far as I am concerned, 
is like going in and buying a bottle of aspirin, or some- 
thing like that. 

Hearing Examiner Hier: That easy, huh? 

From what I have been hearing around here, maybe you 
are lucky. 

The Witness: Let me explain something first, that will 
maybe explain things a bit, 

Hearing Examiner Hier; All right, go ahead. 

The Witness: The florist foil portion of our business 
is very small and doesn’t generate as much interest, as 
far as I am concerned, as our other products. 

Hearing Examiner Hier: Go ahead, Mr. Walker. 


815 By Mr. Walker: 


Q. Would you have an opinion as to whether or not the 
sale of florist foil is in a distinctly different market from 
the sale of other types of foil? 

Mr. Spriggs: Your Honor, I object to that. 

Hearing Examiner Hier: Well, I don’t know. I think he 
is qualified to answer. 

Mr. Walker: I just asked him if he had an opinion. 

Hearing Examiner Hier: The question calls for a yes 
or no answer. Go ahead and answer it. 

A. Yes, sir. 


By Mr .Walker: 


Q. What is your opinion? 

Hearing Examiner Hier: Now here is where the objec- 
tion comes in. 

Mr. Spriggs: I don’t—in the first place, I don’t believe 
this witness is in position to answer that; no proper foun- 


636 


dation has been laid. He has only been in the business for 
two and a half years—I mean, only interested in that phase 
of the business for two and a half years. He is in Chicago 
and he talks about the Huntley plant, which he has charge 
of, but there is no showing that he is in charge of the sales 
force. 
Hearing Examiner Hier: You heard what the gentleman 
said. He is factually correct. 
816 The Witness: Well, actually, as Executive Vice 
President, I am in charge of the sales force to the 
extent that I can direct their efforts into various fields. 
Hearing Examiner Hier: The objections are overruled. 
You may answer the question. What is your opinion, or 
have you lost the question? 
The Witness: I have lost the question. 
Hearing Examiner Hier: Read the question, Mr. Riggle- 
man. 


(The reporter read the question as follows: 


“‘Question: Would you have an opinion as to whether 
or not the sale of florist foil is in a distinctly different 
market from the sale of other types of foil?’’) 


The Witness: I believe it is in a different market. 
By Mr. Walker: 


Q. Do you know your prices of foil at the present time? 
A. They are 65, 75, and 89. 
Q. Sixty-five cents for what type? A. Plain, unem- 
bossed .00065 foil. 
Q. And 75 cents is for what type? <A. For plain colored, 
unembossed foil, and imbossed plain silver. 
Q. And what about 85 cents? A. Hight-five is for em- 
bossed, colored. 
Q. Now, do you know what your competitors are 
817 selling similar foils for? A. The information that 
I have received is that they are selling five cents a 
roll less in each of those categories. 
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Q. That would be 60 cents for plain unembossed; 70 
cents for colored or plain embossed, and 80 cents for 
colored embossed? A. That is correct. 

Q. Why didn’t the H. D. Catty Corporation of Chicago 
drop their prices to 60 cents, 70 cents and 80 cents? A. 
Because we would not be making money. 

Q. Can you make money at the 65, 75 and 85-cent price 
levels? A. Well, just enough to keep us in the field. 

Hearing Examiner Hier: That doesn’t leave me very 
definite, because I know nothing about this business. Do 
you mean just meeting operating and overhead costs and 
nothing else, or do you mean a small enough profit to keep 
your interest alive, or what? 

The Witness: Actually, I would say it’s just about 
covering overhead. 


By Mr. Walker: 


Q. Now, since the price reduction to 60, 70 and 80 cents 
by your competitors, has that had any effect on your sales? 
A. Our sales have fallen off. 

Hearing Examiner Hier: The exhibit shows it. 


By Mr. Walker: 


Q. At the present time, and at your present price 
818 levels, are you selling florist foil to wholesale 
florists? A. Very little. 

Q. Have you had any change in the thrust of your sales 
program since the price reduction by your competitors? 
A. I don’t quite follow you on that. 

Q. Have you attempted to open up any new markets, or 
develop new markets? A. We have developed a market 
with wholesale paper jobbers. 

Q. And that is at the price of 65, 75 and 85 cents? A. 
That’s correct. 

Q. And your sales figures reflect the development of 
those new markets, is that correct? A. That is correct, 
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Hearing Examiner Hier: Twice you have referred to 
his competitors. I don’t know yet who he considers his 
competitors. 


By Mr. Walker: 


Q. Who do you consider your competitors in the sale of 
florist foil in the markets that have been established for 
you? 

Mr. Spriggs: I don’t think we want to know who he con- 
siders to be his competitors. Who are the competitors? 

Hearing Examiner Hier: That is what I want to know. 

A. Arrow Brand; Highland Supply, and Jacobson. 

Hearing Examiner Hier: Do you know of any others, 

or you just don’t consider them to be competitors? 
819 The Witness: Well, I would say they are the three 
main concerns in this field. 

Hearing Examiner Hier: Is that by reason of price 
leadership, or volume of sales, or size, or what? What is 
the criteria there? Are they the ones that give you the 
most headaches? 

The Witness: Yes. I would say that it’s No. 1, price; 
No, 2, variety; No. 3, delivery. 

Hearing Examiner Hier: Well, since I have already 
interrupted the sequence of events—tell me where you rank 
Arrow Brands? 

The Witness: I couldn’t give you an answer as to where 
any of those three rank. 

Hearing Examiner Hier: You didn’t have to get up that 
time, he can’t answer it. 

Mr. Spriggs: No. 

Hearing Examiner Hier: Go ahead, Mr. Walker. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Cross-examination. 
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Cross-Examination 
By Mr. Spriggs: 


Q. Mr. Farrell, H. D. Catty Corporation has an office in 

Boston, Massachusetts, too, doesn’t it? A. That is 
correct. 

820 Q. What does it do at that office? A. Well, it’s 
a sales office. 

Q. Selling all of the products of the two corporations? 
A. That’s correct. 

Q. Norwalk, Connecticut, is a factory or sales office? 
A. Both a factory and a sales office. 

Q. What position does Mr. Dilman hold? A. He is 
sales manager. 

Q. What is his full name? A. Paul A.—I don’t know 
what the ‘‘A’’ stands for—Dilman. 

Q. He is sales manager of both corporations? A. 
Actually, for H. D. Catty Corporation of New York. 

Q. But it, of course, sells for both companies, does it not? 
A. That’s right. They are interlocking there. 

Q. Now— A. Pardon me. I might also include there 
that Paul A. Dilman is a Vice President of the H. D. Catty 
Corporation of New York. 

Q. Now you know that he was interviewed by the Fed- 
eral Trade Commission investigators, do you not? A. I 
have heard that, 

Q. Didn’t he report it to you? A. Oh, yes. That is 
where I heard it. 

Q. And you know that they investigated him for a period 
of several days, isn’t that right, and got statements from 
him? A. I don’t know the actual time. 

Q. But he reported to you the fact of the investiga- 
821 tion? A. By ’phone. 

Q. You were investigated by the Federal Trade 
Commission investigators, too? A. Only over the ’phone. 

Q. Now, Mr. Dilman would be familiar, very familiar, 
with the sales practices in the field, would he not? A. I 
would assume so, yes. 
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Q. And his salesmen, or the salesmen under him, report 
to him, do they not? A. That is correct. 

Q. And he in turn generally reports to you as an Execu- 
tive Vice President? A. That is correct. 

Q. And how many salesmen do you have? Have you any 
idea? A. Well, we have five salesmen. 

Q. Where all are they stationed? A. Well, we have one 
at Boston—works out of Boston; one works out of 
Philadelphia—I should say six salesmen, now; two out 
of New York; two out of Chicago. 

Q. Over what geographical area do you sell your prod- 
ucts? A. Well, we sell through the new England States, 
and as far down as Florida, through agents; and the Mid- 
West, and down through Texas. As a matter of fact, if 
you take the sales agents into consideration, we cover the 
United States. 

Q. Do you do anything on the Pacific Coast at all? 
822 <A. Not too much. 

Q. You mentioned competitors. Did you ever hear 
of the John T. Raisin Company out in California? A. No, 
sir. 

Q. Did you ever hear of Western Foil Converters at 
Berkeley, California? A. The name strikes a chord. 

Q. Did you ever hear of Consolidated Bag and Foil 
Company of Somerville, Massachusetts? A. That strikes 
a chord. 

Q. It strikes a chord as being in the field of selling foil 
to— A. When I say it strikes a chord, I mean the name 
strikes a chord, not that they are in any particular line 
of endeavor. 

Q. You are not in a position to deny here that any of 
those three that I have mentioned is in the business of 
selling foil to florist wholesale supply houses? A. I am not. 

Q. Now, you are familiar with the foreign importations 
of foil sold to the florist trade, are you not? A. That is 
correct. 
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Q. And you have heard of the Bruder-Teich foil, the 
Austrian foil? A. I have heard of it. 
823 Q. Have you ever seen any of that foil? A. Oh, 
I might have. 

Q. Does Mr. Dilman ever report to you of the competition 
that he is having in that field? A. That is more or less 
common knowledge, I would say. 

Q. As a matter of fact, it has been well known for some- 
time that importations have affected this market— A. 
That’s right. 

Q. (Continuing) —with lower prices— A. That is 
correct. 

Q. (Continuing) —than anybody can meet. A. That’s 
correct. 

Q. You might, for your own interest, take a look at 
Commission’s Exhibit CS-113 and also 118. 

Those include the plain colored and also the embossed, 
do they not? A. That is correct. 

Q. And you have also heard in the trade, have you not, of 
the Italian foil coming in, or foil from Italian sources? 
A. That is correct. 

Q. And that likewise is a competitive factor in this 
market? A. That is correct. 

Q. Now, have you heard of the de Vries Company, which 
is the importer of the Bruder-Teich foil? A. No. 

Q. You don’t know the name of the comany which 
824 does it? A. No. 

Q. And the same way with the Italian foil—Lion 
Ribbon Company, does that ring a bell? A. Yes, sir. 

Q. It has been in the business of florist supply for a long 
time, to your knowledge, hasn’t it? A. I recall we sold 
them cellophane, oh, maybe 15 years ago. 

Q. Yes. A. Then they got into florist foil. 

Q. You will recall the efforts of the industry around 1954 
to interest Congress and the State Department and the 
Commerce Department to take some action with respect to 
these importations coming in? A. Yes. 
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Q. And were you in that picture? Did you take the 
matter up with your Senator or appropriate officials, or do 
you recall? A. As far as I personally know, no. 

Q. But you are familiar with the efforts made by the 
industry? A. That’s right. 

Q. And that, of course, was common knowledge in the 
trade at that time in your business? A. That’s right. 

Q. Now I am not sure that I have all of the products that 

your company makes—and when I say your company, 
825 Iam referring to both companies. A. Yes. 

Q. Now, you are a supplier, are you not, of foil to 
converters of gift wrapped lines? That is, you sell foil in 
such form that others buy it and then do something to it 
and sell it to another end use? A. Are you talking of foil, 
or foil paper? 

Q. Well, I want to take all of the lines. When you speak 
of foil paper, do you mean laminated foil? A. That’s 
correct. 

Q. And, so that we understand the terminology, foil paper 
is laminated foil? A. That’s right. 

Q. And what is the laminated field that you process in? 
A. Well, as I said before, supply to gift wrapping con- 
cerns. In other words, people that buy in large rolls, two 
rolls, six rolls, and then convert it into five foot, eight foot, 
various lengths. 

Q. So that in the laminated field you sell it partly proc- 
essed to other converters, who do still other processing and 
finally sell it for an end use? A. We buy plain foil and 
then convert it—in this instance, foil paper. 

Q. In those large rolls? A. That’s right. 

826 Q. And then the customers to whom you sell, they 
do what to it? A. They convert into various length 
rolls, and in some instances, sheets, but principally rolls. 

Q. Then where do they spell it? A. To gift wrapping 
concerns; stationery stores; department stores. 

Q. That is colored, of course, isn’t it? A. It’s colored, 
embossed, 
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Q. Decorated? A. Designs on it. 

Q. It would be decorated, wouldn’t it? A. You could 
call it decorative foil. 

Q. Well, the purpose, or it’s use, is to embellish or 
beautify a gift package, isn’t it? A. That’s right. 

Q. Now then, is that all of the laminated operations—is 
that the only laminated operation which you perform? 
A. No. We make also various types of food wrappings.— 
Oleo, butter; cheese, and so on. 

Q. You, of course, buy plain foil and then convert it for 
these various uses— A. That’s correct, 

Q. (Continuing) —that you have described? A. 

Yes. 
827 Q. Now, are those two the only laminated opera- 
tions that you perform, that you can think of? A. I 
would say so, yes. 

Q. Now, you deal in cellophane, and plain and printed, do 
you not? A. That is correct. 

Q. Is the cellophane colored? A. You mean do we color 
it? Or do we get it colored? 

Q. Yes. A. We get it in what is known as plain cello- 
phane. In other words, it’s crystal clear, and we print on 
it; and we also sell it in sheet form, unprinted. We also 
convert it into what we call—or what is known in the 
trade—as unit rolls, a hundred feet by 20 inches wide. 

Q. Who are the users of those two types of cellophane? 
A. Well, you have stores, retail stores; you have chain 
stores; and in some instances, a small amount, that is sold 
to florists. 

Q. You sell lace cellophane to the florists, don’t you? 
A. That’s right. 

Q. Is that colored or plain? A. Well, it’s printed with 
colors. 

Q. Now then, you also are engaged in the gift wrap pro- 

cessing, are you not? A. Yes; we have a small 
828 division that handles various length rolls, 
Q. What is the gauge of the gift wrapping? A, 
That is laminated. 
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Q. It is laminated? A. Yes, sir. 

Q. That is, of course, colored and embossed? A. That’s 
right; designs. 

Q. And that is used to decorate the packages, or to 
embellish or beautify the package that the person is buy- 
ing—a gift package that they want made prettier? A. Yes, 
sir. 

Q. Now, what other kind of operations do your two plants 
perform? A. Well, we print unmounted foil; we lacquer 
it and emboss it. 

Q. Yes. A. We wax mount it for use as a food wrapper, 
for wrapping candies; drug products, and various items of 
that type. 

Q. You also have decorative foil rolls, in unmounted foil, 
that you sell, do you not? A. Which we consider a florist 
foil unit. 

Q. But you actually sell it as decorative foil rolls, do you 

not? A. Yes, sir. 
829 Q. And you do not have any name— A. It de- 
pends on who buys it. 

Q. So that the term decorative is just a general term, and 
when we finally find out the particular kind of decoration 
that you use, why then you call it that kind of decorative 
foil, isn’t that it? A. That’s correct. 

Q. For example, I have here— 

Mr. Spriggs: I ask that these be identified. We had 
better mark them, I guess, first. 

Hearing Examiner Hier: Respondent’s Exhibit 11 for 
identification is this gentleman’s company’s price list of 
March 14, ’57; No. 12 is the price list of March 1, ’55. 


(The documents referred to were marked Respondent’s 
Exhibits 11 and 12 for identification.) 
By Mr. Spriggs: 


Q. Are you able to identify RX-12 and RX-11, as coming 
from your corporation—the price lists of your corporation? 
A. This, of course, is an old price list. 
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Q. Yes, sir. It’s a price list, if you look at the date up 
there, of August of ’57. A. That’s right, and these prices 
are no longer in effect. That is, the printed prices. 

Q. But the prices— A. These prices here that are 

penciled in—I don’t know who penciled them in—but 
830 these are the prices we are selling at now. 

Hearing Examiner Hier: That No. 11 has printed 
on there August 14, ’57, but somebody scribbled in with 
pencil what I took to be March 14th. 

Mr. Spriggs: May. 


By Mr. Spriggs: 


Q. Do you recognize that as Mr. Dilman’s handwriting? 
A. I have never seen his handwriting as good as that. 

Hearing Examiner Hier: What is the effective date 
on that pink sheet? 

The Witness: I would say, as far as I am concerned, the 
printed date is the effective date. 

Hearing Examiner Hier: August— 

The Witness: August 27, 1957. 

By Mr. Spriggs: 

Q. And you have florist and decorative foil rolls, do you 
not? A. That’s correct. 

Q. And you have the gauge of .00065, 20 by 50 feet, and 
you have plain and embossed, and so forth? A. That is 
correct. 

Q. Are you able to recognize that the third column or 
prices there represents—or, are you able to state whether 

they represent the florist foil prices, comparative 
831 florist foil prices? A. Actually, I can’t. 

Q. If Mr. Dilman would testify that they are cor- 
rect, and that he put them on, would you disagree with him? 
A. I couldn’t. 

Mr. Walker: I object to that. 

Hearing Examiner Hier: The answer wouldn’t mean 
anything. The objection is sustained. 
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By Mr. Spriggs: 


Q. Did Mr. Dilman tell you that I interviewed him? A. 
Nope. 

Q. Did he tell you anybody interviewed him— 

Mr. Walker: I object to what Mr. Dilman told him. 
That is not proper on cross-examination. 

Mr. Spriggs: Your Honor, we have brought in a lot— 

Hearing Examiner Hier: I don’t see what difference 
it makes whether you interviewed Mr. Dilman or not. You 
can’t get to that until you get to your side of the case 
anyhow. 

Objection sustained. 


By Mr. Spriggs: 


Q. Are you able to recognize RX-12 as the price list of 
decorative foil of your company? A. It’s a little difficult; 
there’s nothing on here to identify it. 

Q. You do have, however, a decorative foil price 


832 list, do you not? A. That is correct. 

Q. And I hand you what purports to be a foil label, 
and ask whether you can recognize that as a Catty foil 
label? A. Well, I recognize it because of the ‘‘Qualitas’’ 
label. 

Q. That is your trademark, isn’t it? A. Yes. 

Q. That aluminum foil is sold equally as a florist foil 
and as a decorative foil, as we have discussed it in your 
testimony? A. That is correct. 

Mr. Spriggs: I ask that this label be marked for 
identification? 

Hearing Examiner Hier: Respondent’s Exhibit No. 13 
will be marked for identification. 


(The article referred to was marked Respondent’s Ex- 
hibit No. 13 for identification.) 


Hearing Examiner Hier: Are you about at the end of 
your cross-examination, Mr. Spriggs? 
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Mr. Spriggs: Yes, sir, if we could have just a minute 
here, 
Hearing Examiner Hier: We will recess. 


(A short recess was taken.) 


Hearing Examiner Hier: All right, Mr. Spriggs. 


By Mr. Spriggs: 


Q. Mr. Farrell, you testified that you sold florist 
833 foil to florist supply houses, paper supply houses, 
and some chain stores. A. That is correct. 

Q. That is .00065 foil, isn’t it? A. That’s right. 

Q. All the same foil, isn’t it? A. Correct. 

Q. And that is also the same foil that we talked about 
here on the price list of decorative foil rolls? A. That’s 
correct. 

Q. Now, when you testified that the florist foil was a dis- 
tinetly different market, what you mean is that it was the 
same foil sold to different end uses and users? A. That’s 
right. 

Q. Now, what is the source of your foil? Where do you 
buy it from? Who are the various sellers? A. We buy 
from Reynolds; Aluminum Company of America; Republic 
Foil, and Aluminum Foils. 

Hearing Examiner Hier: May I ask you, since you buy 
from so many suppliers—a number of suppliers, at any 
rate—is there any substantial difference in this .00065 foil 
that you buy from any of these concerns? 

The Witness: Substantially, no. 

Hearing Examiner Hier: All right. 


834 By Mr. Spriggs: 


Q. I think I forgot to ask you about—excuse me, sir, were 
you through? 
Hearing Examiner Hier: Oh, yes. 
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By Mr. Spriggs: 

Q. I think I forgot to ask you about the— 

The Witness: Let me correct something. Would you 
repeat your question, please? 

Hearing Examiner Hier: I wanted to know if there is 
any substantial difference in these foils that you buy for 
the purposes that you put them to, this .00065 foil? 

The Witness: You are mentioning .00065, and were you 
(indicating Mr. Spriggs) mentioning .00065, or foil in 
general? 

Hearing Examiner Hier: Well, answer both questions. 

Mr. Spriggs: I was asking him, first, from what com- 
panies he bought his various foils. 

The Witness: That’s right, and I answered you. 

Hearing Examiner Hier: Obviously there is some dif- 
ference in thickness, or gauge; you testified to that, .00065 
is one gauge, and .0008, or whatever else it was, is another, 
but that is the difference in gauges. Is there any differ- 
ence in the same gauge of foil for your purposes? Is it 
practically a homogeneous commodity. 

The Witness: There is substantially no differ- 
835 ence, it is sold plus or minus ten percent tolerance. 


By Mr. Spriggs: 


Q. Would you consider these Bruder Teich foils to be 
pretty good foils? Particularly, do you think that they are 
heavier or lighter—well, are they heavier than .00065? 
A. Well, it looks like a pretty good line to me. 

Hearing Examiner Hier: That is 113 and 118 you are 
talking about? 

Mr. Spriggs: Yes, sir. 

The Witness: Feels like some of them might be heavier. 


By Mr. Spriggs: 


Q. Than .00065? A. That’s correct. 
Mr. Spriggs: I think that is all. 
Mr. Walker: Just a few more questions. 
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Redirect Examination 
By Mr. Walker: 


Q. Can you tell us the price for which you sell laminated 
foil, or the prices? A. Well, you might say— 
Q. Is it more or less expensive than the .00065 decorative 
foil that you sell, that you previously referred to? <A. I 
would say it’s more expensive. 
836 Q. I asked— A. More expensive. Laminated 
foil is more expensive than— 


By Mr. Walker: 


Q. Now, referring to decorative aluminum foil that is 
unmounted, who are your competitors in that particular 
line that you have referred to? A. Arrow Brands; High- 
land Supply; Jacobson; and—we are talking of decorative 
foil? 

Q. Yes. A. Standard Rolling Mills. 

Q. Do you know what lace cellophane is used for by the 
florists? A. I don’t know. 

Q. Can you estimate your total sales of lace cellophane to 
the florist trade as compared to aluminum foil? <A. I can’t 
estimate, but it’s very small. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Anything more, Mr. Spriggs? 


Recross-Examination 
By Mr. Spriggs: 


Q. There seems to be some question as to whether the 
figure of $1,500,000 represents your total annual sales for 
both companies? A. It represents the sales for H. D. Catty 
Corporation of Chicago, only. 

Q. I see. 
837 Hearing Examiner Hier: Is that all, gentlemen? 
Mr. Walker: That is all 
Mr. Spriggs: Yes, sir, that is all, 
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Hearing Examiner Hier: All right, Mr. Farrell, you are 
excused. Thank you very much. 


(Witness excused.) 


Hearing Examiner Hier: What is next? 

Mr. Walker: The next witness, and I am only going to 
have one more witness, is Mr. Stillman from Western Foil 
Converters in California, and insofar as I know at the 
present time, although I had originally told him to be here 
at 2:00 o’clock tomorrow, I think we are going to have 
him here at 10:00. 

Hearing Examiner Hier: Off the record. 


Room 532 
Federal Trade Commission Building 
Washington, D. C. 
Wednesday, June 11, 1958 


PROCEEDINGS 


Hearing Examiner Hier: Come to order. 
Mr. Kelley: I call Mr. Stillman. 


Thereupon, 


Nathan Stillman 
was called as a witness on behalf of the Commission, and 
having been duly sworn, was examined and testified as 
follows: 
Hearing Examiner Hier: Give your name to the re- 
porter. 
The Witness: Nathan Stillman. 


Direct Examination 
By Mr. Kelley: 


Q. With what company are you associated, Mr. Stillman? 
A. Western Foil Converters, in Berkeley, California, 
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Q. Is that a corporation, sir? A. No, it is a partnership. 

Q. Who are the partners? A. Mr. Alexander Eichmann, 
and myself. 

Q. What ratio of shares do you hold? A. It is 50-50, 50 
percent each. 

Q. Are you here today in response to a subpena? A. 
Yes, Iam. Actually I partly came at my own expense, as 
you might know, from such a distance, so it was not a 
hundred percent that I had to come. 

Q. You were subpenaed from Chicago? A. That is 

correct. 
840 Q. And you came from California? A. That is 
right. 

Mr. Kelley: I would like to have these marked for iden- 
tification, your Honor. 

Hearing Examiner Hier: Commission’s exhibit 177 is 
the dollar volumes of sales of florist foil for the Western 
Foil Converters for each of the following years: 1951, 
1952, 1953, 1954, 1956, and 1957. 

Commission’s exhibit 178 is the financial statement of 
Western Foil Converters as of April 30, 1958. 


(The documents referred to were marked Commission’s 
exhibits 177 and 178 for identification.) 


By Mr. Kelley: 


Q. Mr. Stillman. I show you Commission’s exhibit 178 
and ask you if that was prepared by you or under your 
direction? A. Yes, it was prepared under my direction by 
our accountants, 

Q. Does that accurately reflect the business of your 
company as of the date thereon? 

Hearing Examiner Hier: As of April 30, that is. 

The Witness: Yes, it does, 

Mr. Kelley: I offer in evidence Commission’s exhibit 
178. 

Mr. Spriggs: I have the same objection that we had 
before as to the others. 
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Hearing Examiner Hier: All right. That objection 
is overruled. 
841 Commission’s exhibit 178 is admitted in evidence. 


(The document referred to, heretofore marked Commis- 
sion’s exhibit 178 for identification, was received in evi- 
dence, AND ORDERED TO BE SEALED). 


By Mr. Kelley: 


Q. I show you Commission’s exhibit 177. Was that pre- 
pared under your direction or by you? A. Yes. 

Q. Does that accurately reflect the dollar volume of your 
sales in each of the years stated thereon? A. It does, with 
the exception of the years 1953 and 1954. Unfortunately 
the records in those years are not complete. There was 
one particular file that had been removed from our active 
list and we had a fire at our plant about a year and a half 
ago and it was in the storage area that was affected, and 
we can’t reconstruct it. 

I think that perhaps, with a lot of work, that the account- 
ant could go back through, eliminating—there are some 
records on the ledgers that he has, but they are not iden- 
tified, and we would have to take every other sale and go 
back to reconstruct this. 

This was sales to Arrow Brands in the years 1953 and 
1954, which we had removed from our files, and I could only 
guess at those, and I didn’t put them on, because I don’t 

know them accurately. 
842 Q. Would you give us your best estimate as to the 
dollar volume of those sales to Arrow Brands? A. 
We started selling Arrow Brands in 1953, I believe, and I 
don’t know the first year—it was substantial, somewhere 
on the order of over a hundred thousand dollars, maybe 
150 thousand dollars in a year. 

I think in the year 1954 it had increased and may have 
been as high as 200 or 250 thousand dollars. But I can’t 
say at this time, I can’t remember that far. 

Q. Those were sales of florist foil, is that correct? A. 
Yes. 
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Hearing Examiner Hier: Did I understand you to say 
then that the remaining years’ dollar volume, 1951, 1952, 
1955, 1956 and 1957, are correct? 

The Witness: Yes, they are. 

I would also like to point out that during the years 1953 
and 1954 when we did business with Arrow Brands, that 
because of a mutually exclusive arrangement we had, we 
did not sell actually to wholesale florists any florist foil— 
and I assume you are talking about the commodity, not 
necessarily who it is sold to—that those sales were, if there 
are any in those years, where sold to display people or 
people who use it for display purposes rather than florists. 
And in any other years, they are also included. That same 
foil is used by some other people, primarily in the window 

display business. 
843 Hearing Examiner Hier: To what extent? 
The Witness: It is a minor extent. 

Hearing Examiner Hier: What is minor? Minor means 
one thing to one company and another to another. Is it five 
percent, ten percent, two percent. 

The Witness: I wouldn’t be in a position to know. I can 
only tell you in our own business that of the foil we sold, 
it never would amount to more than perhaps 25 percent of 
that type of foil; maybe 10 to 25 percent of that type of foil 
was sold to window display people. 

Hearing Examiner Hier: Are your last statements con- 
fined to 1953 and 1954, or do they apply to 1951, 1952, 1955, 
1956 and 1957? 

The Witness: That would apply to all the years, and 
least of all to 1953 and 1954, because the volume of our 
sales to Arrow Brands was so high, it would probably have 
dropped the percentage to window display people, who are 
just a few percent. 

I couldn’t tell unless I just estimated it. 

Mr. Kelley: I offer in evidence Commission’s exhibit 177. 

Mr. Spriggs: We object on the same grounds we did be- 
fore, irrelevant, immaterial, not within the issues, and no 
proper foundation has been laid. 
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Hearing Examiner Hier: Those particular grounds you 

mentioned before are overruled. But these figures 

844 are admittedly not accurate for 1953 and 1954. They 

are guesswork. Consequently I am going to receive 

the exhibit over his objections, with 1953 and 1954 stricken, 
or disregarded. 

Mr. Spriggs: I think it all should be in there or nothing 
at all. 

Mr. Kelley: We could write up a separate paper for each 
year. 

Hearing Examiner Hier: He said, if I understood him 
correctly, that his figures for 1951 and 1953 on exhibit 177, 
and for 1955, 1956 and 1957, are accurate, but that the fig- 
ures for 1954 and 1953 are guesswork, just an estimate. 

Mr. Spriggs: The only differences is that he hasn’t got 
the vouchers for the sales to Arrow Brands. 

Hearing Examiner Hier: Which was a substantial part 
of his sales. 

Mr. Spriggs: What difference does it make in this par- 
ticular case, since Arrow Brands simply removed itself as 
a customer long before this acquisition? 

The Witness: There are no sales to Arrow Brands in- 
cluded in those, because I don’t know what they are. The 
figures as they stand are accurate except for the sales to 
Arrow Brands, because there is no inclusion—we didn’t do 
any guesswork there, we simply eliminated that, because we 
don’t have the figures. 

Hearing Examiner Hier: For any years, or just 1953 and 

1954? 
845 The Witness: 1953 and 1954 were the only years 
we sold to Arrow Brands, the only years that there 
is any exclusion of sales. 

Hearing Examiner Hier: Mr. Spriggs, these are total 
sales for five years, and partial sales for two years. 

For instance, 1953 shows a fairly substantial decline over 
1952, and I assume that is because the sales to Arrow 
Brands are not included, whereas 1955 shows a terrific 
jump over 1954, and I assume also that is because 1954 


655 


doesn’t include Arrow Brands. These figures are very mis- 
leading, with 1953 and 1954 in here. You can’t make a 
trend or a pattern, or percentage decline or increase or 
anything else out of those two years. 

Mr. Spriggs: I would agree, except for the fact that the 
customer which has been excluded from 1953 and 1954 is 
Arrow Brands, which simply went into business for itself, 
and no longer became a customer. Therefore, you can’t use 
Arrow Brands as a criterion anyway, because Arrow 
Brands is the company acquired in this case. 

Hearing Examiner Hier: I understand that, Mr. Spriggs. 
But every other competitor’s sales have been total sales, 
regardless of to whom. And here is one that is not. I can’t 
use this for comparative purposes in those two years, to 
show a trend up or down or in between the curve from the 

other competitor’s sales figures, which are all in 
846 camera and which I won’t go into for this reason, 

except generally, but which all show an upward curve 
until the year 1957. 

Mr. Spriggs: Well, in the first place, as I say, this gen- 
tleman here has given an estimate and it seems to me that 
if it goes in, it should go in subject, of course, to whatever 
weight you would give it, owing to the fact that he has esti- 
mated his sales to Arrow Brands, and but for the sales to 
Arrow Brands, which have been excluded, this witness has 
said that 1953 and 1954 are accurate. 

Hearing Examiner Hier: Let’s get the estimate again. 
In 1953 you said there should be how much added to that as 
an estimate, sales to Arrow Brands? 

The Witness: I would say it would be around $150,000, 
perhaps more. 

Hearing Examiner Hier: What about 1954? 

The Witness: In the neighborhood of $250,000. 

Hearing Examiner Hier: Do you accept these estimates? 

Mr. Kelley: I think they are immaterial in that he didn’t 
solicit the florist trade in order to get them. He just sold 
to Arrow Brands. 
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The Witness: May I add one thing? There is a distorted 
picture from the standpoint he just mentioned, that we 
were not soliciting any other business at that time, and 
simply would have the business that Arrow Brands gave 

us, so it is unfortunate that we don’t have it. It cer- 
847 tainly was nothing on my part. But the information 

is available; it is very difficult to get, and I am sure 
Arrow Brands has the information. 

Hearing Examiner Hier: You have heard what Mr. 
Spriggs says. He wants this partially inaccurate exhibit 
in this record. Do you accept it or not? You are offering 
it, so I assume you do. 

Mr. Kelley: I think we could offer it subject to the 
amendment he testified to. 

Hearing Examiner Hier: Very well. If you both accept 
it, I will accept it. I don’t know what in the world I can 
do with it in those two years. I can’t rely on those figures. 
Commission’s exhibit 177 is admitted in the record, and 
the directions are that both 177 and 178 are received in 
camera, 


(The document referred to, heretofore marked Commis- 
sion’s exhibit 177 for identification, was received in evi- 
dence, and ORDERED TO BE SEALED.) 


By Mr. Kelley: 


Q. Mr. Stillman, how long have you been associated with 
Western Foil Converters? A. Since the beginning of the 
company. We started in December of 1949. 

Q. From that date, you have been a general partner? A. 

Yes, sir. 
848 Q. Where did you work before that, sir? A. I 
worked for the John T. Raisin Corporation, in San 
Francisco. 

Q. In what capacity, sir? A. Plant manager. 

Q. For how long was that? A. Approximately 3 years. 

Q. Prior to that, with what company were you associ- 
ated? A. With Shell Development Company as a research 
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chemist. That is a research group of the Shell Oil or Royal 
Dutch Shell Company. 

Q. At any time prior to that were you associated with 
any firm in the aluminum foil business? A. No. I might 
say I was doing packaging research for Shell Development 
Company. 

Q. Would you describe for us, Mr. Stillman, the plant 
and machinery of Western Foil Converters? A. We have 
about 25,000 square feet of manufacturing and office space. 
We have some 15 machines, which do various operations in 
the converting business, such as coloring of foil, laminat- 
ing, embossing, and rewinding. 

We have also slitting and cutting machine facilities. We 
can handle gauges of foil from the lightest foil almost that 
is made to the heaviest foil that is made, and have also 

lamination and coloring facilities for flexible packag- 
849 ing materials, in general. 

Q. Now what products does Western Foil Convert- 
ers sell? A. Actually our business is in coating and lami- 
nating, and embossing. We sell primarily aluminum foil, 
some unlaminated, some laminated, both for decorative and 
for protective packaging end uses. 

Q. Any other products? A. I think that covers most of 
the things. We also could, and do, manufacture some lami- 
nated plastic materials. We have a polyethylene extruder 
and can laminate cellophane and some of the other mate- 
rials that are available in roll form, but it constitutes a 
very small part of the busines, since most of those things 
are more expensive than the foil and foil-paper combina- 
tions. 

Q. Would you take each of those products named, and 
describe for us what classes of customers you sell them to? 
First, take unmounted foil. A. I would say that we sell 
very little plain silver unmounted foil, primarily because 
most of the customers that could use that could buy directly 
from the mill, so that in the unmounted foils, almost all of 
it is either protective coated or colored. It could be sold 
in rolls or sheets, and we sell to candy manufacturers, we 
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sell to food processors and packers occasionally where they 
use unmounted foils as covers or wraps, complete wraps, 
for frozen food. We have sold unmounted foil for a 
850 lot of specialized uses that are decorative for trim- 
ming of products, some of them for dials and name 
plates. 

I would say that it would be pretty hard to recall all of 
the end uses. There would be some display material, and 
of course the florist foil would be the largest single item of 
unmounted foil. 

Q. To what classes of customers do you sell laminated 
foils? A. They are primarily people who use it as gift 
wrapping; it could be department stores, it could be box 
makers who use it as an intermediate product for manu- 
facture of set-up boxes. 

The paper-backed foil, to me, includes foil on board, 
which is just a heavier weight, and it is used in the folding 
box business and in some display work, but not much. 

Q. I show you Commission’s exhibit 177. With the ex- 
ception of the years 1953 and 1954, could you estimate for 
us the percentage dollar-volume-wise, that florist foil rep- 
resented of the total sales of Western Foil Converters? 

Mr. Spriggs: I thought he gave that once. 

Hearing Examiner Hier: If he did, I don’t remember it. 
Give it again. 

The Witness: No, the Examiner asked me the percent- 
age of material we sold to display business, not florist foil. 

This actually changes, because of the differential 

851 rate of growth of one part of the business as against 

the other. I would say that it would be between 10 

to 25 percent of the business, depending on what year you 

took. I don’t recall our total yearly sales on each of those 

years, but it is not a major item, and in the year 1956, with 

our sales that I see here, it must have amounted to about 
25 percent. 

Hearing Examiner Hier: Which is the 25 percent, florist 
or decorative? 
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The Witness: This, the total sales of this type of foil, 
would constitute 25 percent of our total sales of all foils. 
Hearing Examiner Hier: I see. 


By Mr. Kelley: 


Q. How about 1955? Are you able to remember that? A. 
About 15 percent. 

Hearing Examiner Hier: What about 1957? 

The Witness: Less than 10 percent. 

I have the yearly sales to substantiate that. I didn’t 
divide them out. 


By Mr. Kelley: 


Q. Would you have an opinion as to whether or not the 
sale of florist foil is a distinctly different market from the 
sale of other types of foil? 

Mr. Spriggs: I object. 
852 Hearing Examiner Hier: Answer the question yes 
or no and then we will listen to the objection. 


The Witness: Yes. 
Hearing Examiner Hier: The answer is yes. All right, 
put your question. 


By Mr. Kelley: 


Q. What is that opinion, sir? 

Mr. Spriggs: I object. The question is vague, irrele- 
vant, and immaterial, and it calls for a conclusion as to 
which this witness is not qualified, and after all, no sam- 
ples were given here, no uses have been described by this 
man, and he has already testified contrary to that by show- 
ing that he uses the same foil for other decorative pur- 
poses. 

Hearing Examiner Hier: I don’t agree with you that he 
is not qualified. Certainly a man like this gentleman and 
Mr. Roth and Mr. Jacobson, or some of the others that have 
been in this business for this length of time— 

Mr. Spriggs: (Interposing) I should say no proper 
foundation has been laid. 


660 


Hearing Examiner Hier: He has been in the business 
since 1949, is that right? 

The Witness: 1947. 

Hearing Examiner Hier: I think he is qualified. It is a 
matter of weight rather than admissibility anyhow. 

You may answer the question. The objections are over- 

ruled. 
853 The Witness: Actually the differences, I think, 
can all be summed up in the way the pricing has been 
in this field over others. 

Actually our prices to a large extent are dictated by the 
competition we have and very often, most often, we are 
forced to sell at a price that is prevailing in the field. If 
we want the business altogether. 

Hearing Examiner Hier: Would you read the question 
back again? 


(The question was read by the reporter as follows: 
‘¢Question: Would you have an opinion as to whether or 


not the sale of florist foil is a distinctly different market 
from the sale of other types of foil?’’) 


Hearing Examiner Hier: That answer does not answer 
that question. 

Mr. Spriggs: I beg to disagree. I think it is directly 
responsive to the question. 

Hearing Examiner Hier: I am going to leave it in, but 
I want an answer to that question. He is talking about 
being forced to sell at competitive prices. The question 
was whether or not it is a distinctly different market from 
other kinds of foil. 

Mr. Spriggs: That is exactly what he is talking about, 
a different market. 

Hearing Examiner Hier: I disagree with you com- 
854 pletely, Mr. Spriggs. I want an answer to that ques- 
tion. 

Mr. Spriggs: I object to attempting to have this witness 

make any different answer from that. He is an intelligent 
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witness and perfectly capable of understanding these ques- 
tions, and he has answered it. 

Hearing Examiner Hier: I agree with all but the last 
phrase of that. He is perfectly intelligent and capable, as 
you said, although you objected a minute ago that he was 
not. I don’t think the answer is responsive, fully respon- 
sive, to that question. 

The Witness: I hadn’t finished yet. 

Hearing Examiner Hier: We are all fighting about noth- 
ing then if you haven’t finished yet. Finish your answer. 
The Witness: Could I ask the question be read again? 

Hearing Examiner Hier: Read the question again. 


(The reporter read the question as follows: ‘‘Question: 
Would you have an opinion as to whether or not the sale 
of florist foil is a distinctly different market from the sale 
of other types of foil?’’) 


The Witness: The word was sale, as I understand. I 
think I understood it at first as being a distinct type of foil. 
It isn’t. All foils are the same except in gauge and temper. 
The sale, the difference in sale, is the difference in the 

price structure in the industry. And what I was 
855 saying, I really need it as a background, because the 

pricing of other foils, that are only different in de- 
gree of thickness, are pretty much dictated, as I said be- 
fore, by the pricing of the major people in the industry. 

We are able to follow those prices and make a profit, in 
some business, in other words, under those conditions, with 
the exception of the florist field. The prices there are 
not consistent with the rest of the pricing of foils; the 
Aluminum Company of America, and Reynolds, and Coch- 
ran and a number of others that I have seen show prices 
by the pound of plain colored foils, and in transferring 
these into terms of the amount in a roll of florist foil, there 
is a big inconsistency in the way the florist foil is priced. 

We can, for example, sell a gauge that is very close to 
theirs, this gauge of foil is .00065, and we could sell .001 
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at list prices, or the accepted industry list, whereas we can 
can not sell .00065 at that price. Does that answer the 
question? 

Hearing Examiner Hier: I think everybody got some- 
thing of comfort out of that. 


By Mr. Kelley: 


Q. Apart from the price structure, are there any physical 

characteristics that make this particular foil adaptable for 

use by florists? A. Yes, we find that this type of foil, 

856 that is unlaminated, plain metal that has been col- 

ored, is probably for its price the best answer to the 
florists’ problem. 

We have tried, when foil was on allocation, to develop 
a less—not necessarily less expensive, but some that would 
contain less metal, because it was allocated on a pound 
basis. We have tried combining it with plastic paper ma- 
terials or papers, and it is not acceptable, not at the price. 
It is possible to make a product that would be usable, I 
believe; however, it would be more expensive. 

Q. How many salesmen does your company have? A. 
We actually only employ one as a salesman directly for us. 
We have manufacturers’ representatives totalling four. 

Q. These men are employed to sell all your products? A. 
Yes, they are. 

Q. Including florist foil? A. Yes. 

Q. Do you do any selling yourself? A. Yes. 

Q. Does your partner do any selling? A. No. 

Q. Do all of your salesmen report back to you? A. Yes. 

Q. Regularly. Well, in the reports of these salesmen, 
and your own experience in calling on florists, what prob- 

lems would you say they face in using this foil? You 
857 said that .00065 was particularly adapted to their 
problems. What are those problems? 

Mr. Spriggs: I don’t think there is any such testimony 
as that. 

Hearing Examiner Hier: What? 
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Mr. Spriggs: ‘‘.00065 is particularly adapted to their 
problems.’’ I don’t know what that means. 

Hearing Examiner Hier: Let’s find out. Is it? 

The Witness: Well, I mentioned that for the price it 
does an adequate job. They must have a material that 
is somewhat protective. I think they have a problem of 
water would leak out from the pots if they didn’t have 
something around it. Primarily it is to hide the terra cotta 
pot, I think. And it is soft, it has a deadness of fold that 
a metal would possess and it simply stays put when you 
put it around a pot, without having any tying problem of 
tying it on. It is decorative, both on the front and the 
back, which is an important thing, because it rules out the 
possibility of using a laminated material that would show 
paper on the back, for example. 

So I think both sides are visible to some extent, and 
therefore it solves the problem of hiding the pot and stay- 
ing around it. 

Hearing Examiner Hier: Now put your question. You 

put a question, Mr. Spriggs objected. Let’s find out 
858 the specific point of his objection. That is what the 
witness answered. Do you remember the question? 

The Witness: Would you read it? 

Hearing Examiner Hier: Read the question. 


(The reporter read the question as follows: ‘‘Question: 
Well, in the reports of these salesmen, and your own ex- 
perience in calling on florists, what problems would you 
say they face in using this foil?’’) 


Hearing Examiner Hier: Do you consider he has an- 
swered the question? 

Mr. Spriggs: Yes, sir. 

Mr. Kelley: Yes. 

Hearing Examiner Hier: Go ahead then. 


By Mr. Kelley: 


Q. In what territorial area do you market your florist 
foil, Mr. Stillman? A. Primarily on the West Coast, in the 
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states of California, Oregon, and Washington. We have 
sold I think some in Utah, some in Texas. 

Q. In that area, who are your competitors? In the sale 
of florist foil. A. I am not sure of all of them. I know 
that we have seen foil in that area manufactured by High- 
land Supply, by H. D. Catty, by Arrow Brands, and some 
foreign foil. I don’t know the source. Oh, and John T. 

Raisin. 
859 Q. Have the foreign competitors constituted a 
substantial competitive problem to you in the Pacific 
Coast area? A. Yes, they have. I think they disrupted 
what the pricing, price situation, was previous to their 
coming in, and we had difficulty in selling against the com- 
petition, price-wise. 

However, the customers that we lost initially came back 
to us, to some extent. I don’t recall what percentage came 
back, but they came back, because the initial advantage of 
the price, although it looked real attractive at the begin- 
ning, seemed to be not the only thing the customer was 
looking for. They have a great many instances where they 
need—some of our customers use 20 or 25 different colors 
and several different embossing patterns, which means that 
the number of items they must maintain in inventory is 
‘rather large, and they don’t usually stock large quantities 
of any one thing, and therefore they are constantly reorder- 
ing to fill in, to allow them to sell a complete line. 

When this happens, it is quite difficult to get materials 
from any distant source. And they soon found they would 
have to come back to us to fill in, and I believe they felt 
obligated, rather than come to us for little fill-ins, they 
could see that the differences in the cost was not, although 
it was substantial, was not everything, that it was better 
to have foil than to have no foil. And we were able to sell, 

in spite of that competition, because of the service 
860 that we were able to give, being close to all the Coast 
customers we have. 

Q. Would you describe for us the nature of the arrange- 
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ment you had with Mr. Roth in 1953 and 1954 insofar as it 
related to florist foil? A. Yes. We had a verbal mutually 
exclusive arrangement on foils to be sold to florists. That 
is, Arrow Brands was to buy all their foil of that type from 
us, and we were not to sell anything to the florist trade. 

Q. In those years, did you call on or sell any florist foil 
to the florist trade? A. No, we did not. 

Q. In 1955 did you sell any foil to the florist trade? A. 
Yes, after it was obvious that Arrow Brands was no longer 
buying from us, we felt free to solicit the business. 

Q. How long have you been aware of the foreign compe- 
tition which you outlined? A. I actually was told about 
this by Mr. Roth in 1954. He was actually doing the sell- 
ing. And we had no contact with the trade. And he in- 
formed us that foreign foil was being brought in at sub- 
stantially lower prices than he could sell for, and actually 
told us that that was one—that was the reason for their 
decrease in sales. Their sales dropped off rather abrutly 
some time during the year 1954. I don’t recall exactly 

when. 
861 Q. Thereafter did you, from your own experience, 
learn of foreign competition? A. Yes. After Ar- 
row Brands stopped buying from us, we solicited business, 
and were told of the competition that foreign foil pre- 
sented. 

Q. By that agreement with Mr. Roth, were you prohib- 
ited from selling florist foil to anyone other than florist 
suppliers? 

Mr. Spriggs: At what time? 

Mr. Kelley: 1953 and 1954. 

The Witness: I didn’t consider that. In fact, I think 
we specifically mentioned we had some display accounts 
which we continued to sell. The agreement was for sale to 
florists, and wholesale florist suppliers. 


By Mr. Kelley: 


Q. Were you obligated to refrain from selling any other 
type of foil other than .00065% A. Well, I would say that 
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we wouldn’t have sold it to florists. I mean, florist foil 
simply being .00065, I don’t think I would have interpreted 
it as allowing us to sell any other foil to wholesale florist 
suppliers. It was a restriction on selling to the particular 
end trade. 

Q. One thing I would clear up on this contract. Were 
you restrained from selling any type of foil to any other 

market than florists? A. No. 
862 Q. Could you tell us the price at which you have 
been selling florist foil since 1955? A. We have a 
system of pricing based on quantity to some extent. The 
prices for plain colored foil would vary between 85 cents 
and a dollar and a half, I believe, depending upon the 
quantity. 

Q. Mr. Stillman, what is the price of your florist foil 
presently? A. We are still trying to sell at the same price. 
Actually we have to make the prices up as we go along, 
depending upon the competition. We find that right now 
we are selling some foil to accounts at 90 cents, and I have 
two instances now where they have called and told us that 
they have had foil offered to them at a much lower price, 
and have told me what that price was, and wanted to know 
if we would meet it. 

I assume they will stop buying if we don’t meet it. I 
have analyzed the prices to see whether we can. 

Q. What type of foil were you selling at 90 cents? What 
type of florist foil? A. Actually the only foil we have been 
able to sell, or I should say the only customers we have been 
able to sell, have been window display or liquor accounts, 
where they are doing display work. This is plain colored, 
unembossed, colored .00065, and in rolls 20 inches by 50 
foot. 


Hearing Examiner Hier: As I understand your 

863 statement a moment ago, you were getting as high 
as $1.50 for that plain colored foil? 

The Witness: Yes, if the quantity say were only 25 rolls. 

We had broken cases, we have up-charges for repacking 
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and that price might be that high. Not very much was sold 
at that price. Actually the largest amount would be sold 
at 85 and 90 cents a roll. 


By Mr. Kelley: 


Q. Do you recall what that competitive price you were 
asked to meet was? A. Very well. Seventy cents a roll. 

Q. Did you say that was for plain colored unembossed? 
A. Yes, sir. 

Q. Is that the only case you ever heard of a competitive 
price at 70 cents a roll for that type of foil? A. No, I have 
seen price lists that show this same price—two of them 
that I can recall—and I have had other customers tell me 
at times that they had been offered foil at that price. 

Actually we have been able to sell foil at a higher price 
in the face of such competition. 

Q. You have been able to? A. We have, locally, where 
evidently the convenience of our proximity and our inven- 
tory overcomes it. 

Q. What class of customers would that be? A. 
864 Small ones. And customers who were primarily 
doing window work, 

Q. That is display accounts? A. Yes. 

Q. Will you meet a price lower than 85 cents for that 
type of foil? A. We haven’t and I don’t think we will. 

Q. Why wouldn’t you? A. It would be below our cost, 
for one thing, and on the basis of the normal margin that 
we would, that we need to operate a healthy business, we 
should be getting closer to a dollar, or perhaps $1.25, even 
at the wholesale level, for this type of foil. 

The cost, the best that I could squeeze out of our plant, 
would be around 75 cents a roll, at our plant, not counting 
freight. So therefore, we couldn’s very well sell at 70 cents. 

Actually I would make the choice to sell at a loss, and I 
had thought of doing it. I had seen that other people, at 
least one other firm, had said they were going to do that 
to hold onto the customers. If this were a temporary situ- 
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ation, where it was simply keeping the customers from 
straying and let us hold on to perhaps other business— 
sometimes we do get other business from the same account 
—it may be profitable. It would be hard to analyze 
865 whether we could do that for a very long time. 
Hearing Examiner Hier: What is this normal 
margin you speak of that is necessary to keep your business 
healthy? 
The Witness: I would say between 25 and 30 percent, 
gross. 
Hearing Examiner Hier: Of sales? 
The Witness: Of sales, yes, over costs, direct costs. 


By Mr. Kelley: 


Q. I don’t recall if you stated this or not, but I will re- 
peat the question: Of your 1957 sales of florist foil, what 
percentage has been to the florist market? A. I believe 
I said less than 10 per cent. 

Mr. Spriggs: Wait a minute. He says what percent of 
the florist foil he sold in the florist market. 

Hearing Examiner Hier: Read the question back. 


(Question read.) 


Hearing Examiner Hier: I suppose you mean by that 
as distinguished from the display market. 
Mr. Kelley: It was his name. I am just using his name. 


By Mr. Kelley: 


Q. What does florist foil mean to you? A. I am sorry, I 
think I misunderstood the question. 
Mr. Spriggs: Has the answer been given to that 
question? 
866 The Witness: I misunderstood, if I gave the an- 
swer to that question. 
Hearing Examiner Hier: Wait a minute. Counsel has 
an objection. 
Mr. Spriggs: I wanted to see whether he answered that 
previous question. 
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Hearing Examiner Hier: All right. 

The Witness: I believe I misunderstood it, if I did an- 
swer. I thought he had asked me the same question pre- 
viously, what percent of our total sales was sold in florist 
foil in 1957. That I answered was less than 10 percent 
some time back. Is this a different question? 

Hearing Examiner Hier: Yes. 


By Mr. Kelley: 


Q. What percentages of your 1957 sales of florist foil as 
listed on Commission’s exhibit 177 have been to the florist 
trade? A. I don’t recall that I have the information here. 
If you would let me look at my detailed list— 

Hearing Examiner Hier: Maybe you can approach it 
a different way. Look at your 1957 florist foil sales, as 
depicted on Commission’s exhibit 177. Do those represent, 
or do they include any sales to any other market or any 
other end use than florists? 

The Witness: Yes, they are mostly sales to dis- 


867 play businesses. I can’t tell you the exact percent- 
age. I believe it is almost all to display. 

He asked me what percent was to the florist and it is a 
very small one, if it is at all any. I would have to refer 
to some other records to see. But this is primarily not to 
florists. We lost most of that business. 


By Mr. Kelley: 


Q. In your business judgment, sir, why have you lost 
these sales to the florists? A. It seems relatively simple, 
that we can not meet a competitive price. The price that 
is prevailing in the industry now is one that would be be- 
low our cost. 

Q. In your opinion, sir, what has been the effect of the 
acquisition of Arrow Brands by Reynolds upon your busi- 
ness? 

Mr. Spriggs: I object. 

Hearing Examiner Hier: The same objection as previ- 
ously made? Or are there additional objections? 
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Mr. Spriggs: I don’t think there is any proper founda- 
tion. The witness has already told what the effect has been 
on his business of price reductions, and that he is called 
upon to speculate and guess in a field in which he is not 
qualified. 

Hearing Examiner Hier: That is substantially the same 
objection which I have overruled previously. I overrule 

them again. You may answer the question. Do you 
868 have the question in mind? Read the question. 


(Question read.) 


Hearing Examiner Hier: Effect upon your business 
now. 

The Witness: Specifically, I knew of a few accounts 
that we have been selling that are buying now from Arrow 
Brands, and in my opinion it took away, or let’s say the 
acquisition of Arrow Brands, plus the recent pricing policy 
of Arrow Brands, took away the one remaining argument 
that we had with our few customers, that we were selling 
in competition to the foreign foil, in that we used to argue 
that we were an American local source, that we were able 
to give them service, and attention, and that no other 
American company could compete with those prices because 
they were below costs, and we were able to convince most 
of them it was beyond reason to try to meet them, and we 
came as close as we dared, without getting into a bad profit 
picture. 

As I say, we were able to hold to some customers. The 
fact that Arrow Brands did lower their price, took away 
that remaining argument, and it became doubtful in some 
of our customer’s minds whether we were telling the truth 
from the beginning, because here they could turn to us and 
say we have a source, in fact a West Coast source, that can 
offer us competitive foils and they wanted to know if we 
would meet it. 
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Hearing Examiner Hier: That is price reduction. How 
do you relate that to the acquisition? Why do you 
869 blame Reynolds Metals for that? 

The Witness: I am glad you brought that up. I 
should have gone back and said that my connection is sim- 
ply one of knowing the costs and manufacturing problems 
in making this foil. I have always been involved in the pro- 
duction and cost analysis, and I know that in the cost of 
florist foil, this particular thing, the aluminum, costs con- 
stitute between 75 and 80 percent of the total manufactured 
cost. 

I can not believe that a converter or someone in a similar 
position to ourselves could make this type of foil at that 
price and make a profit. The labor on an item such as this 
rarely exceeds 10 percent; it might go as high as 12 or 15, 
depending on the plant, but there is no way to cut costs 
beyond what we have done. 

We feel we are quite competent and therefore I can only 
conclude that the acquisition of Arrow Brands by Reynolds 
Metals Company in some way enabled them to reduce the 
cost of this major factor, which is the aluminum foil. All 
other costs are pretty set. 

In fact, our costs, I believe, are in line with everyone 
else’s, The price of aluminum is set also. I should say it 
is equal to almost all buyers, from all major companies, 
Their prices are the same out to the fourth decimal place, 
so there is no way, in buying even in full carload quantities, 
I can buy foil at the same price that supposedly any other 

converter in the county could. 
870 Hearing Examiner Hier: Does that conclude the 
direct examination? 

Mr. Kelley: Yes, sir. 

Hearing Examiner Hier: Cross-examine. 

Mr. Spriggs: Could we have a five or ten-minute recess? 

Hearing Examiner Hier: We will take a short recess. 


(Whereupon, a short recess was taken.) 
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871 Hearing Examiner Hier: Go ahead, Mr. Spriggs. 
Cross-Examination 
By Mr. Spriggs: 

Q. Mr. Stillman, you got your original equipment and 
your first metal from Kaiser, did you not? A. Some of it. 
It was not all from them. 

Q. By Kaiser, I mean Kaiser Aluminum and Chemical 
Company. A. Yes. 

Q. Didn’t you get some financing from Kaiser to set up 
your plant, or some of it? A. No, we didn’t get any financ- 
ing. If by financing you mean did they sell us the equip- 
ment on a time basis, we did buy it on a regular time 
basis. 

Q. From Kaiser? A. Yes. Just as we would probably 
from some other manufacturer. 

Q. Now, you get your metal from Kaiser? A. We buy 
some foil from Kaiser. 

Q. And from what other sources do you buy? A. We 
buy currently from Aluminum Foils, Incorporated, and 
also have bought substantial amounts from Cochran Foil 
Company. I believe we have also purchased foil from 
Aluminum Company of America, and perhaps—and Reyn- 
olds Metals Company at one time. 

Q. Now, isn’t it a fact that Kaiser gave you a 

872 full-page ad in a newspaper in the past? A. I don’t 

know whether it was something you could say they 

gave us. We had an ad in conjunction with Kaiser at 
one time. 

Q. In what newspaper was that? A. In Advertising 
Requirements Magazine. 

Q. What year was that? A. I don’t recall. 

Q. Has it been in the last three or four years? <A. It 
might have been; it was several years ago. 

Hearing Examiner Hier: Was in on one occasion, or 
was it a consistent thing? 

The Witness: One time. 
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May I say what the condition was as to why that arose? 
It happened that we manufactured the stock on which their 
ad was originally printed, and we had the reverse side, 
the paper side of that ad. 

Hearing Examiner Hier: When you use the term ‘in 
conjunction,’’ do I understand you mean by that that you 
contributed part of the cost and they contributed part of 
the cost? The two of you paid for the cost jointly, or did 
you pay for all of it? 

The Witness: There were some minor costs we paid, 
like the art work. We worked with the same advertising 
agency. They simply wanted to give us recognition, that 
we were the manufacturers of the foil that was used in 
the ad, and that is essentially what the advertisement 
said. 


873 By Mr. Spriggs: 


Q. And it meant that you were the converter of the 
Kaiser foil? A. Of that particular foil. 

Q. You met Mr. Roth while you were working at the 
John T. Raisin plant? A. Yes, sir. 

Q. And at that time you knew that Mr. Roth had an 
arrangement with Raisin whereby Raisin was processing 
the foil which Arrow Brands or Mr. Roth was selling? A. 
I didn’t have any arrangement with him. I simply worked 
for John T. Raisin. 

Q. I said at the time you worked for John T. Raisin, 
you knew that Arrow Brands was selling foil which Raisin 
manufactured? <A. Yes, 

Q. You were in the plant processing that foil? A. That 
is correct. 

Q. Subsequently then, you got in business for yourself? 
A. That is correct. 

Q. And you and Arrow Brands entered into an arrange- 
ment whereby you were processing the foil for Arrow 
Brands? <A. Yes. ‘They entered into the agreement; 
I did not solicit the business. 
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Q. I am not implying that at all, Mr. Stillman. 

874 Among the competitors on the West Coast that 

you have mentioned, you know that Hyman Jacob- 
son in Massachusetts is in the business? A. I don’t— 
frankly, in the last few years I haven’t gone into all the 
markets to see what there is there. We simply get re- 
ports occasionally from our salesmen on materials that 
are sold in competition. 

Q. You are not familiar with the market as it has been 
in the last few years? A. I am not familiar with every 
bit of the market. There could be people manufacturing 
foil that I have never heard about. 

Q. And selling it, too? A. Yes, sir. 

Q. And selling to the florist trade, or decorative foils 
in general? A. Yes. 

Q. Now, you know of course that you can buy foreign 
foil in San Francisco, or Berkeley, for about ten cents a 
pound less than the domestic price? A. Yes, I do. I don’t 
know the exact amount, but it is somewhat less than the 
domestic price. 

Q. Actually, ten cents rings a bell to you, doesn’t it, 
ten cents a pound? <A. At least that; it may even be 

more. 
875 Q. Could be more? A. Could be more. 

I would go one step further. I believe at one 
time I did find that we could buy colored foil already 
colored and simply sell it as a jobber. 

Q. Yes; that is imported foil? A. Yes. 

Q. Have any representatives of Bruder-Teich in Austria 
called on you? <A. No. 

Q. You are familiar with the foil of Bruder-Teich, are 
you not? A. I don’t think I would recognize it specifically. 

Q. Would you examine these two exhibits (handing to 
the witness) ? 

Hearing Examiner Hier: 113 and 118. 

Mr. Spriggs: Yes. 
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By Mr. Spriggs: 


Q. Take your time; examine the foil. 

In your opinion, are these attractively designed foils? 
A. Yes, they are. 

Q. Appears to be good foil to you? A. Yes. 

Q. Would you examine those foils to see whether in 
your opinion some of the gauges may be heavier than 

others? 
876 And while you are doing it, also consider whether 

in your opinion any of the foils are heavier than 
00065. A. I don’t think I would attempt to do that with- 
out some more accurate way of measuring. There are dif- 
ferences in thickness of some of these, however. I would 
say I could feel from time to time a heavier gauge. I 
wouldn’t want to hazard a guess as to the gauge, though. 
It is particularly misleading in the embossed foils. 

Q. Now, in view of your other testimony—I don’t know 
whether you are familiar with the price list of Highland 
Supply Corporation, but I ask you to look at RX-5-L, the 
price list of Highland Supply Corporation of August 20, 
1957, and look at the prices of the 20 times 50 rolls, silver, 
65 cents; colored, 75 cents. Those prices are far below 
your prices, aren’t they? A. Yes, they are below our 
prices, 

Q. And the 24 by 50 rolls, at 90 cent and $1.10? A. 
Yes. 

Q. And the 20 by 50 rolls of ripple and drape leaf, at 
75 cents and 80 cents, were higher than your prices— 
I mean, lower than your prices at that time? A. Yes. 

Q. And, of course, you were aware of the intense price 
competition in the industry with spot discounts here and 
there? A. Yes. 

Mr. Spriggs: I don’t have any further questions. 
877 Hearing Examiner Hier: Is there any redirect? 
Mr. Kelley: Just a moment, your Honor. 
That is all, your Honor. 
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Hearing Examiner Hier: I guess that is all, Mr. Still- 
man; you are excused. Thank you very much. 


(Witness excused.) 


Mr. Walker: The Commission rests its case. 

Hearing Examiner Hier: Mr. Spriggs, the Government 
has rested. Do you have—you indicated you had a motion 
or some motions to make, which will be argued tomorrow. 
Can you put those motions on the record now so that 
counsel may know specifically what he is faced with? 

Mr. Spriggs: Actually, I wouldn’t be prepared to do 
that. I will give him the information later today, if he 
wants it. I haven’t formulated them yet. I intended to 
do that this afternoon or tonight. 

Hearing Examiner Hier: I assume it is a motion to dis- 
miss for failure to make a prima facie case? 

Mr. Spriggs: Yes, that is right. 

Hearing Examiner Hier: Are there any other motions? 

Mr. Spriggs: I can’t think of any other motions. 

Hearing Examiner Hier: That is sufficient information 
for him, and for me. 

One other question: Do you wish these arguments on 

the record or off the record? 
878 Mr. Spriggs: Well, on the record, because the case 
is fresh in my mind, and I would either have to 
get a reporter to do it myself, or else—we might as well 
have it on the record because it will be helpful in any 
subsequent proceeding. 

Hearing Examiner Hier: Then, Mr. Reporter, you tell 
your office we will have to have a reporter here from 10:30 
o’clock on. How long this argument will go—well, we 
will have to cross that bridge when we come to it. 

Do you gentlemen have any notion in your mind as 
to how much time you will argue? I don’t want these re- 
porters coming over here for nothing. 

Mr. Spriggs: I would think it would take me certainly 
an hour. 


677 


Hearing Examiner Hier: And you of course will have 
no idea of how long you will need to reply until you hear 
what he says. 

Mr. Walker: That’s right. Although, if the Hearing Ex- 
aminer and counsel on the other side are agreeable, I am 
willing to set a time limit of, say, either an hour or an 
hour and a half. 

Hearing Examiner Hier: I think this thing has to be 
made fluid. I think about an hour is sufficient. It is fresh 
in all our minds, and you can say what you want to in 
an hour. It won’t take me over 25 minutes. So we will 

want a reporter here at least until 12:30. 
The hearing is adjourned. 


Room 532 

Federal Trade Commission Building 
Washington, D. C. 

Thursday, June 12, 1958 


* * * * * 
PROCEEDINGS 


Hearing Examiner Hier: Come to order. Dictate your 
motion, Mr. Spriggs. 

Mr. Spriggs: Prior to making that motion, if the Ex- 
aminer please, I have read the record, and of course there 
are the normal errors that one would find under the cir- 
cumstances, but there is one error we would move to cor- 
rect, and that appears on page 744 of the record. It was 
the record of June 9, 1958, the testimony of Mr. Raisin. 
On the third line he answered: ‘‘As I remember, they were 
about 10 cents a pound more than domestic prices.’? That 
word should be ‘‘lower,”’ not ‘‘More.’? He clearly testified 
to that, and I can make an affidavit to that effect. 

Hearing Examiner Hier: Mr. Walker, he was your wit- 
ness. Do you agree or disagree? 

Mr. Walker: I agree with counsel for the respondent. 

Hearing Examiner Hier: All right. We will take the 
record, for the purpose of this argument, as being cor- 
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rected on line 3, page 744, to read ‘‘As I remember, they 
were about 10 cents a pound less than domestic price.’’ 
The actual correction, of course, has to be made in ac- 
cordance with the Rules. 
Mr. Spriggs: Do we have to file a motion? 
Hearing Examiner Hier: No. The rules provide for 
corrections at the end of the case. I can’t quote 
882 the rule off-hand, nor can I give the particular 
number of it. You can find it in the rules. We 
have to take that all at once, but for purposes of this 
motion and for the purposes of the case from now on, 
you can take it as corrected as you indicated. 
Mr. Spriggs: Respondent moves the Hearing Examiner 
dismiss the complaint on the following grounds: 


(1) That there has not been made out a prima facie 
case to sustain the allegations and charges in the com- 
plaint; 

(2) ‘That the proof does not support the allegations; 


(3) That the evidence introduced in support of the al- 
legations of the complaint fails by the requisite quality 
and degree of proof of showing there is reasonable likeli- 
hood, as a proximate result of the acquisition, of substan- 
tially lessening competition, or tending to create a mo- 
nopoly; 


(4) By not showing that the relevant market affected 
by the acquisition is the production and sale of decorative 
aluminum foil to the florist trade; 


(5) That there has been no requisite showing that the 
effect of the acquisition of Arrow Brands’ stock by re- 
spondent violates or contravenes Section 7 of the Clayton 
Act as amended; 

(6) There has been no requisite showing entitling the 
Commission to any relief, as that term is applied to dives- 
titure as the remedy afforded. 
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883 To a large extent these may be treated as varia- 
tions, and I will address myself to that motion in 
its entirety. 


OroaL ARGUMENT or Kanu K. Spriccs or Bexar or 
RESPONDENT. 


Mr. Spriggs: As an approach to the problem, I recog- 
nize that there has grown up in the anti-trust field a sort 
of jargon peculiar to it, and that there exists many catch 
words, rubber-stamp phrases, and that the courts and other 
tribunals have frequently taken refuge in formulas as a 
substitute for a careful analysis of the facts. 

Words and phrases and principles have been defined 
in terms of themselves, with the result that the reason- 
ing, if it may be called that, and the discussion of princi- 
ples, are largely circuitous. 

I believe that in this case we should eschew the tyranny 
of words, and not make ourselves the prisoners of them. 

I should like to read—and I am not going to do very 
much reading—but recently, if I may be pardoned a per- 
sonal reference, I had a case on malicious inducing of 
breach of contract, and I had to go back to the origin of 
that principle, and in doing so, I consulted one of the 
professors, a leading professor, in the field, Prosser. Pros- 
ser made a statement which relates to that which seems 

to me to be so apt in this field that I trust the Ex- 
884 aminer will pardon me for reading a short ex- 

cerpt. This is from Prosser on Torts, in Chapter 
23, Economic Relations, and I quote a certain part of that: 
‘‘In this field, perhaps more obviously than any other, the 
problem has been one of adjustment of the conflicting 
claims of different prices, industries, classes and groups, 
where interests are nicely balanced and decision on the 
basis of social policy is not an easy matter.’’ 

I might transform the word, change the word social to 
economic, although in some instances I suspect that it 
would be just as well to leave the word social there. 
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“Tt is perhaps inevitable that the accusation should be 
made by partisans of particular groups that the personal 
prejudices and predilections of the judges have been at 
work and their principles have reflected their own social 
philosophies and no doubt it occasionally has been true. 
Added to that is the fact that many courts have tended 
in the past to avoid any complete analysis of the problems, 
and to take refuge wherever possible in a formula. The 
law of business competition and labor disputes sometimes 
has been shrouded in a fog of catch word and rubber- 
stamped phrases, through which it has been difficult to 
perceive the real basis of the decisions.”’ 

Again, as an approach, and I am about through with 
this phase, this case in the setting in which it has under 

the evidence, may not be resolved by any a priori 
885 reasoning, or from cognitions originating in the 

mind of the Examiner, the Commission, or any of 
us. It is simply a factual question here, and the facts are 
pretty clear in the record and relatively simple. 

Again we say that there is another form of logic or 
process of reasoning which should be taken into considera- 
tion in deciding this motion, and that is the post hac 
variety. Your honor well knows that the logic of post hac 
ergo proptar hac, has long been discredited and in de- 
termining whether or not, as a proximate cause or proxi- 
mate effect of this acquisition, there can be any prophesy 
to any degree of reasonable certainty, that the effect of 
this acquisition will be substantially to lessen competition 
or to tend to create a monopoly, that we can not say that 
simply because from various dates certain things hap- 
pened, ergo, the cause of the happening was the acquisi- 
tion of Arrow Brands. 

Moreover, proximate effect ought to be considered. That 
is an effect resulting from a cause from which the natural 
sequence of events would flow, without any intervention of 
any new or independent cause. So that we must take into 
consideration here not only from the evidence the facts 
of the foreign competition, but also the fact which I think 
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your Honor will take judicial notice of and also this Com- 
mission will take judicial notice of, that we are in a reces- 
sion in the United States. It is national in scope, 
886 and the politicians and the economists are arguing 
the extent and degree of it, but everybody agrees 
it is here, and it is spotty. 

With that preliminary, I proceed to an argument of 
the case. We start off with something that seems to me 
to be a rather significant item in this case. 

There was an extensive investigation of this acquisition 
by the Bureau of Litigation and investigative branch of 
the Federal Trade Commission, which is a matter of rec- 
ord. It was in progress for a considerable period of time, 
all of which appears from the evidence, practically a year 
or even more than a year. After that had taken place, 
on October 7, 1957, as appears from the evidence—and 
while I am reading from the answer, your Honor will re- 
call that one of the pieces of advertising which the Com- 
mission put in in this case contained this very letter which 
I am about to read—and it is dated October 7, 1957, ad- 
dressed to the respondent by Mr. Parrish, Secretary. I 
am not going to read it all, but it referred to the past 
correspondence which has been examined by the Commis- 
sion, with a view to determining whether possible viola- 
tion of Section VII of the Clayton Act may be involved. 
And the critical paragraph,’ or crucial paragraph says: 
“You are advised that the Commission contemplates no 
further action in this matter at this time and it is accord- 

ingly being closed. You are advised that the Com- 
887 mission further reserves the right to take action in 

the future if other evidence or subsequent develop- 
ments warrant such action. Your cooperation is supply- 
ing the information requested is greatly appreciated.’’ 

So here is an expression of the opinion of this Com- 
mission, after an extensive investigation, that as of Octo- 
ber 7, 1957, or about 15 months after the acquisition, that 
there was no possible violation of Section VII. 
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I might pause righe here to say that in my opinion, 
if the Commission knew then what it knows now, it would 
not have filed this complaint, or authorized this complaint, 
on December 27, 1957, because it is perfectly clear, from 
the evidence, and from the manner of presentation of 
the evidence, that the Commission was not aware that 
the price cuts were initiated by the competitors of Arrow 
Brands, and that the market was so spotty and chaotic 
and flexible—those phrases have all been used in the case 
—and the foreign competition was so thorough and intense, 
that Arrow Brands, in publishing the price which it did 
after the others had initiated the price cuts, simply put 
out in the open what the real prices were, to cut this price 
discrimination and price favortism, which was going on 
throughout the sales of embossed and colored foil to the 
florist trade. 

Moreover—and I am jumping ahead a little bit, but I 

want to clinch the point—here is Jacobson who ad- 
888 mits, under cross-examination, that he is spot dis- 
counting today, under his published prices, and 
Highland Supply is doing the same thing, and so is Levine. 

Now I come back to another phase of this case, which 
is in a way a part of the approach to the case, and deals 
with the quality and quantity of proof which in our view 
should be offered and found to exist in this case to the 
degree which I am about to mention, in order that this 
Examiner, or anyone else, may with any kind of reasonable 
likelihood or reasonable certainty, prophesy or predict 
the effect of this acquisition. 

The Commission has a grievious task to perform and 
one which in reality everyone knows is almost impossible, 
because we are not in the field of deducing what is a pres- 
ent result from certain acts, or what are certain effects 
which exist. It is different from a Section III or some 
charge which has to be sustained from some past action. 
Here is an action by this Commission, required to be taken 
with the complex economy of the United States, constantly 
changing in a time of recession, when competitive condi- 
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tions are moving rapidly, when new products are coming 
up, new end uses, new markets, and everybody is in a race 
to see how he is going to continue to operate. And predic- 
tion, under those circumstances, at any given time, is al- 
most impossible, and prediction is almost like trying to 
say where you are when you are travelling a thousand 
miles an hour. 
889 Now first must be considered the quality of the 
proof. That is fixed by the Administrative Proce- 
dure Act, and of course must be by reliable probative and 
substantial evidence. 

I will undertake to show, in the analysis of the facts, 
that the evidence here does not meet that test in making 
out a prima facie case. The Commission, under the Ad- 
ministrative Procedure Act, and under its own general 
rules, has the general burden of proof. 

Not much has actually been said about the degree of 
proof and your Honor knows that there are three degrees 
of proof, known to our jurisprudence, First is fair pre- 
ponderance of the evidence, the second is the one used in 
equity cases in many jurisdictions, which has been re- 
ferred to by various names, clear and convincing and satis- 
factory, clear and certain and, convincing, and after can- 
vassing the catch words or phrases in the fog of uncer- 
tainty of the courts even in this field, I have selected as 
the best representative of all of them that degree of proof 
as clear, certain and convincing, commonly known as the 
3 Cs. 

So we say the Examiner must find, from the evidence, 
and not from the lamentations of the competitors, who 
were seeking a scapegoat because of the condition in which 
they may find themselves or for results and effects not in 

any way attributable as the proximate result from 
890 this acquisition, that there is a reasonable likelihood, 

from this acquisition, of substantially lessening com- 
petition. 

So therefore we have the quality of the evidence, and the 
degree or point at which it must go in order that due 
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process of law would result in the Constitutional sense 
from a finding in the nature of prediction or prophesy of 
reasonable likelihood that competition would be substan- 
tially lessened, or that there would be a tendency to mo- 
nopoly as a result of the acquisition. 

And of course I do not need to argue to you that we 
have to consider the entire record, up to date, in this case; 
that the detractive evidence must be considered, and the 
inconsistent evidence must be considered, along with that 
which is in favor, so that you must be satisfied, we say, 
by that quality of proof to the degree I have mentioned, 
before we could say there is a prima facie case made out 
in support of the complaint. 

With that in mind, I come back to the proposition which 
I touched upon originally, that there is no showing in this 
ease, that there is any event which happened subsequent 
to October 7, 1957, of any different nature, which would 
have made the Commission come to any different conclu- 
sion. The only thing which it might be considered that 
the Commission was not informed of was the price struc- 

ture, and it is perfectly obvious that the complain- 
891 ants, who were down here, who undoubtedly com- 

plained to the Commission, or from whom the Com- 
mission got its information simply kept the Commission in 
the dark as to what they themselves had been doing. 

Now proof of that fact is in their own testimony. And 
I would be less than candid if I did not, at this point, 
remind the Examiner that Mr. Jacobson, who was the first 
witness, the first competitor witness offered by the Com- 
mission in support of its case, failed to mention anything 
whatsoever in his direct examination about his price cuts. 
He didn’t say one single solitary word about it. He 
pretended not to know about Highland Supply’s price cut 
on August 20, 1957, but if you read the rest of his testi- 
mony—and I am not going to take the time to read it, be- 
cause I am sure you have read it and I have read it—I read 
it last night until 1 o’clock this morning, and I don’t think 
I can be contradicted on what I am going to say—the 
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state of the evidence, after Mr. Jacobson left the stand 
was, one, that he had not been fair and truthful about 
what he himself had done. It was perfectly plain he did 
know of the price cuts, Also, he did know of the foreign 
competition; it was cutting into his business, and had 
been cutting into his business since the fall of 1953, and 
from 1954 on, and was growing; concerted effort had been 
made by the industry, and by the industry I am talking 
about the entire aluminum industry, and by the converters, 

foil rollers, and others, who thought they were being 
892 affected by it, to see their Congressmen, to see the 

Commerce Department, to see the State Department, 
to see the Senate Small Business Committee, to see the 
Tariff Commission and to get. the National Federation of 
Small Business, and the result of it was nil. They didn’t 
get anywhere. And I might digress here to say it is per- 
fectly obvious why. We have a reciprocal trade policy and 
it just passed by 368 to something or other. I saw the 
headlines and don’t remember the vote. 

To digress further, to say the antimonies of the Federal 
Government policies are nowhere better illustrated than 
in this particular case. On the one hand, we find Con- 
gress has its eye on this Commission, and the Commission 
has its eye on Congress, and we are all saying that big 
business and bigness ought to be stopped, and at the same 
time the very persons who are crying so loudly, politically 
and economically, about that, are voting right down the 
line for a reciprocal trade agreement, which means that 
we must allow importations to come into this country in 
order that the one world may survive. 

Now importations don’t come into this country and be 
buried. They are brought into the market and they are 
sold. Obviously the point of the matter is that they simply 
don’t care. And this particular field is the one in which 
the foreign market has made a great many inroads, and the 

foreign market is going to take it. And there isn’t 
893 any doubt whatever about it. In the first place, it 
is selling below prices that no competitor can ac- 
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tually really meet. Everybody, even with the spot dis- 
counts, is above the forign competition. 

Moreover, the foreign competitors are hitting every as- 
pect, every field, every way and means of competing. They 
are selling directly to the florists, they are selling to the 
little jobbers, they are selling to the big jobbers, they are 
selling to the distributors, and they are selling to the con- 
verters. 

The testimony in this case is that you can get your foil 
already colored, and even embossed, if you want it, and it 
can be delivered in New York and men like Levine are able 
to make 30 percent profit, after buying it, in that form. 
In addition to that, the foil can be brought in and delivered, 
not only in New York, but also in San Francisco, at 10 
cents a pound under the domestic price and it is good foil. 
Your Honor knows all about the quality of the foil, and I 
am not going to take these samples out and show them to 
you, because you have already seen them. If you looked at 
them, and if you didn’t have the names on them, you 
wouldn’t know where they were produced. 

So insofar as price is concerned, in this case, the acquisi- 
tion by respondent of Arrow Brands, and any act subse- 
quent thereto, insofar as price is concerned, has not re- 
sulted in substantially lessening competition, or it can not 

be said that there is reasonable likelihood of sub- 
894 stantially lessening competition, as the proximate 

result of this acquisition or tending to create a mo- 
nopoly. 

The truth of the matter is that the foreign foils, as com- 
petition intensifies, are going to take the market. And 
the predicament, if it be called that, in which the persons 
find themselves, is not the result of the acquisition. The 
sales have been increasing, everybody says that. 

Now you have to take the testimony as a whole to find 
that. Jacobson, in an attempt to explain why, when 
you asked him a number of times—and you asked a great 
many, or practically all of the witnesses this—how do they 
lay at the door of Arrow Brands or of the acquisition, the 
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position in which they say they now are. And not one 
single solitary one of them could give an answer. And he 
couldn’t give an answer with all of the leading questions 
asked by counsel supporting the complaint, or even by the 
Examiner. I am not complaining about it, but I am simply 
saying that with all of that, all of the suggestions, all of 
the cues that might be given them, these actors, who are 
not ignorant persons, they are hard-headed business men, 
all intelligent, all very capable, have been in the business 
for some years, and yet they were not able to come up with 
a single solitary rational explanation as to how they could 
attribute their loss of business, if they lost business, as a 
result of this acquisition. 
895 Now I am going to comment a little further on 
Mr. Jacobson. He says, of course, that it was only 
to the big florist supply houses that the foreign competi- 
tion points its sales. On the contrary, Levine, who is in 
New York, in a good position to know, says they are get- 
ting down to every level you could think of. He says they 
are selling to accounts he wouldn’t even bother to go to 
about selling. And that simply shows that on all levels 
they are intensely competing. 

Mr. Raisin, out in California, says that the foreign com- 
petition didn’t bother him. Yet, if you read his testimony 
as a whole, you can see that it did bother him and he was 
contacted by Bruder Teich, with an offer to sell him foil 
at 10 cents lower than the current price. 

Mr. Stillman says that the foreign competition has been 
bothering him out there for a long period of time. Now 
we have to consider all of the facets of this testimony. And 
if you take every one of the competitors, there isn’t the 
slightest doubt that the competition of foreign foils is 
intense, that it is nation-wide, that its price structure is 
lower than anyone else can meet, that its foils are attrac- 
tive, they are well-made, and price is the criterion, as every- 
one testified. 

Now I want to elaborate a little bit on that. Jacobson 
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says that price is the decisive factor. Even if you 
896 have a better or more attractive design, still price 

is the thing. And that is obvious. In days of eco- 
nomic recession, we consider what is the use of colored and 
embossed foil which is sold to the florists. It is used to 
decorate a flower pot. Maybe people don’t sell as many 
flower pots, and maybe they don’t spend as much money 
for that type of thing, so price is a criterion. 

We have the little—I don’t say he is little; I really don’t 
know how large he is in comparison—Mr. Sabine, here 
in Washington, D. C. Mr. Sabine says he has three sup- 
pliers and he has salesmen buzzing around him, about as 
much as horse flies do on the Wabash River around a 
horse on the day before a rain. He has to shoo them off. 
He can’t keep them away. In fact, he can’t even be 
bothered with them. He is so beset with competition that 
he finally selects three persons from which he buys and he 
finally said that he has got to give them the price, that is 
the florists to which he sells, and if he doesn’t give them 
that price, he doesn’t get the sale. 

Now we come to the next witness, Mr. Weeder, and he 
has to say the same thing. Mr. Weeder admits that he is 
a leader, but when we find out what the word leader means, 
it just doesn’t mean anything. He says his styles are good 
and I don’t care what these salesmen say, with their super- 

colossal terms and phraseology, they are not sub- 
897 stitutes for evidence. We look at what is said in this 

case, and we can compare that with these foils. I 
am not going to take them out now; your Honor has ob- 
served them. If you took the labels off, you couldn’t tell 
whose they were. As a matter of fact, Mr. Levine couldn’t 
even tell whether his own foils were foreign foils or whether 
they were domestic. And I can tell you the reason for 
that. You know what the gimmick is. They can get it 
made abroad and put any label on they want to and they 
can have it made abroad and have the man’s name put on 
it, and it is sent here and then they go around and say 
‘“Why should you buy these foreign foils when you can 
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get our fine domestic foils, when you can patronize domestic 
sellers, buy American.’’ And the very foil they give them 
is foreign. 

As a matter of fact, if you look at his testimony, he 
was sort of cut-off, but that is a common thing, and your 
Honor brought out that after it is imported and cut up, 
nobody know anything about it. 

Now the extent of the competition of foreign foil. We 
know it is intense, we know it is nation-wide, we know its 
price structure; all are highly competitive, and transcend 
domestic production. The Examiner said that nobody in 
the room could tell the extent of that, and that is true. I 
think that is something I should comment on here. After 
all, the Commission has its subpoena power. It has the 

power to produce the witnesses who are engaged in 
898 the foreign foil competition. It came to its knowl- 

edge and I think when the United States Government 
proceeds against one of its own citizens, it is under an af- 
firmative and positive duty to bring forth the facts of the 
ease. These men were not produced here. They are cer- 
tainly not the friends of the respondent by any means; 
they are their competitors. 

And the presumption is, as a matter of law, that if those 
witnesses were called, they would be adverse to the con- 
tentions of the Commission’s case. But we don’t have to 
rest upon any presumption in this thing. The facts of rec- 
ord conclusively show that they are competing on every 
level, in every conceivable way, that they have the competi- 
tive advantage over domestic producers. 

Now I am going to back up a little bit, because the com- 
plaint in this case charges that the acquisition is likely sub- 
stantially to lessen competition or to tend to create a 
monopoly in the production and sale of decorative alumi- 
num foil to the florist trade. At the moment I will con- 
centrate on the word ‘‘decorative.’’ A decorator can write 
his own dictionary. A decoration is simply to enhance, 
adorn, embellish. Whatever the particular person does, or 
uses, to decorate or to think he decorates or to embellish 
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or to adorn, is a decoration. Scarlet O’Hara pulled a 
feather out of the tail of a rooster and put it on her hat 
and she thought that would embellish her appear- 
899 ance. The word decorative is a misnomer, Actually 
what is involved here, from the evidence, or what 
appears, is that there is silver foil, which is plain foil, 
colored foil, embossed foil, which is sold to florists. 

Now that same foil, of course, is sold for other purposes, 
and I will come to that a little later, but I just wanted to 
give your Honor an idea that decorative, in that particu- 
lar way that it is used, has very little significance. 

We come to the production of decorative foil. Now I 
translate that into production of silver foil, which is plain 
foil, production of colored foil, which is unmounted colored 
foil, and production of embossed foil. I am not going to 
argue, and I am sure it is not necessary to argue, that 
in the state of this record there was no accretion by this 
acquisition, which in any way, to any degree, worthy of 
the name, affected the production of any of those foils. 
Arrow Brands didn’t even produce them in the first place. 
We know that Kaiser, ALCOA, are large and are inte- 
grated companies. The magnitude of their operations, I 
think, could almost be taken judicial notice of, but it is 
unnecessary in view of the exhibits in the record. Olin 
Mathieson, Revere, and Anaconda are also integrated, or 
partally integrated, and they are large. The so-called inde- 
pendent foil rollers have large capacity. The importations 

into the United States are sizeable. So through foil 
900 there is such competition in the market, on such 

large scale, that it is wholly unnecessary for me to 
say, or even to argue, and I imagine that it will be con- 
ceded, that in the production of colored, embossed, or plain 
foil, that this acquisition could not possibly have af- 
fected it. 

Hearing Examiner Hier: One moment. Mr. Walker, are 
you claiming that it does affect the production of this 
foil which you specify in this complaint, or is your claim 
confined to sales? 
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Mr. Walker: Well, primarily it applies to sales. How- 
ever, ultimately it will affect the production of foil, deco- 
rative aluminum foil, for use by the florist trade, which 
we claim is a distinct line of commerce, 

Hearing Examiner Hier: All right, you may proceed. 

Mr. Spriggs: I am still very much in the dark, but I 
will say that plain foil—all right, we will talk about some- 
thing along that line. 

We first find, we will first talk about gauge. Foil has 
different gauges. It runs from below -006 to theoretically 
to infinity, or down as low as whatever you choose to make 
it. And we know that the gauges run in half gauges, and 
we jump to get a certain range of gauges. We have .007, 
-00065, .00055, and .00075. I am not getting them in order. 
There is a tolerance of 10 percent, up or down. Let’s just 

consider what those dimensions are. 00065 is 65 
901 hundred thousandths of an inch. This foil performs 

no functional purpose, it doesn’t do anything, it is 
just something to wrap around, it is a decoration. That is 
clear from the record, and common sense would tell us 
that, from the way it is used. But it is clear in the rec- 
ord. 

Now there is a ten percent tolerance. Suppose you sub- 
tract 10 percent from .0007; that would get you down to 
-00063. Suppose you added 10 percent to .00065; that 
would put you to .000715. Suppose you subtracted from 
-00065 ten percent; you see, you would get yourself down 
lower. So that with foil, having no functional purpose, 
and having a tolerance of that, since after all it is an essen- 
tially fungible item, and it isn’t—we don’t have a swiss 
watch job here—this is, so far as the gauge is concerned, it 
would be ridiculous to say that there is, the gauge of .00065 
is peculiar, has a peculiar characteristic and is peculiar to 
sale to florists. 

In the first place, the evidence is clear that 00065 is sold 
to other users, other than to florists for decoration. 

In the second place, different gauges of foil, colored and 
embossed in different sizes, are sold to the florists for their 
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uses. In the third place, the gauges that the florists can 
use, it is just a matter of economics, of reducing the 

metal to whatever they feel they can economically 
902 sell, and I suspect, because we examined some of 

these witnesses on that point, because there is no 
micrometer caliber put on this foil when it is solid to the 
florists, I suspect that these gauges vary considerably more 
than we might think. We know that the tolerance permits 
them to vary. We know that the witnesses who felt the 
Bruder Teich foils, felt that some of them were heavier 
than .00065, and some might be lighter. 

When you take the tolerance in conjunction with the 
testing of the gauge, and the fact that it is not functional, 
guage disappears, and has no significance with relation 
to the issues in this case. 

Now there is another thing, too. We don’t have to 
disprove, prove a negative or disprove an unproved alle- 
gation; there is no showing in this record that .00065 is 
used only by florists. It may be used as far as—it is 
used, we know, for other uses, for puffing foil, for decora- 
tion, and Catty puts a label, decorative foil, sells the same 
foil to the florists for their decoration, sells the same foil 
to department stores and other stores for their decoration. 
And it is obvious, it is common sense; you pick up this 
foil or any of these foils. Do they mean anything, do 
they show on their face they are only for florists? You 
can use that foil and any other colored foil, any other 
colored embossed foil, for any purpose anybody wants to 

use it for. It is just different users, or the same 
903 products sold to different users, doesn’t make every 

user a line of commerce, or you would have thou- 
sands of lines of the same thing. 

In addition to that, we find, as I say, there is no proof 
that there are not other uses of .00065. The syllogism 
which the Commission would have to rely on is this: florists 
use .00065 gauge, some other users use .00065 gauge. We 
do not know what still other users may use .00065 gauge; 
ergo, .00065 aluminum foil is peculiar to colored foil, 
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and embossed foil sold to the florist trade. What kind of 
logic is that? We get nowhere with that. 

Hearing Examiner Hier: You are making two minor 
premises in a syllogism. 

Mr. Spriggs: I beg your pardon? 

Hearing Examiner Hier: You incorporate two minor 
premises in a syllogism. 

Mr. Spriggs: I have to, because I am making it corollary. 

Now the next thing, we discount gauge. The next thing 
we come to is color. All right. Color has been used from 
time immemorial, long before this country was heard of, 
or the Federal Trade Commission, to adorn, decorate, and 
embellish. Color has been applied to all kinds of surfaces. 
Foil is colored, and colored foil is sold for many purposes 
and there is no showing that colored foil is sold exclusively 

to the florists, or sold exclusively for decoration pur- 
904 poses to florists, or sold exclusively for decoration 

to the florists. The same thing applies to embossed 
foil. Here is the Reynolds Metals Company, the respond- 
ent in this case, who has been engaged in coloring, em- 
bossing and producing foil for over 30 years. It actually 
produced colored and embossed foil and sold it to Levine, 
some years before the War. It also sold it to Arrow 
Brands itself. The sample book of Kaiser shows it is pro- 
ducing colored and embossed foil. And in fact, that sample 
book—I am not going to take the time to find it, but I 
simply want to invite your Honor’s attention to the fact 
that sample book of Kaiser in this case shows one of these 
foils, and mentions the use of it as florist. I don’t know 
whether you saw that or not. But it is there. And it can 
be found. 

ALCOA produced colored and embossed foil. Some of 
the independent foil producers produce it. How can we 
say that the production and sale of colored and embossed 
foil, no matter to whom it may be sold, is substantially 
lessened by the acquisition of Arrow Brands? Why, it 
seems actually almost preposterous. 
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Now we were talking about color, and I can digress into 
many other fields, but I am going to pick one close to 
the florists’ use and that is ribbons. As you know, we 
have ribbons of all colors and shapes and sizes. And the 

florists use these ribbons. Are we going to say that 
905 aribbon, which is a pink ribbon, in the size that you 

can wrap a baby gift with, or you can wrap what- 
ever you want, because a pink ribbon, or a blue ribbon is 
used by florists to put on a corsage and it is also used 
to tie a baby gift, or to tie any other thing you put a rib- 
bon on, but as soon as you sell it to florists it becomes a 
sufficiently distinct and peculiar line of commerce, even 
though the same ribbon is sold to somebody else for an- 
other use, and is entirely different. Why, that would be 
a farce, to hold such a thing as that, in my opinion. A 
ribbon is a ribbon, and the same thing with this colored 
foil, and colored embossed foil. 

Now we get down to the fact of color means nothing. 
Embossing means nothing. And we find that Jacobson 
said he sold .00065 as household foil, and we find that 
ALCOA sold .00065 as household foil, according to Mur- 
phy’s testimony, and now they have come up with .0007, 
with a little more metal content, so as to avoid any pos- 
sible advertising competitive disadvantage. So, having 
eliminated those two, we, I think, come right down to 
the point that Mr. Catty, Mr. Farrell, said. He said as 
far as he is concerned, selling this foil, or buying this foil, 
is like buying aspirin. He says that it comes down to 
nothing but price. All have said that. It is a question of 
price. And there isn’t any choice in the matter. Every 
one of these witnesses has said that. Sol don’t know 

what else we will talk about. We talk about dif- 
906 ferent size rolls and so forth. That is a mere me- 

chanical matter, which certainly can’t affect it. In 
the second place, these rolls are of different lengths sold 
to the florists and the same length of rolls and same sizes 
of rolls are sold to other persons for decoration pur- 
poses. 
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So I will say that the physical characteristics of colored 
and embossed foil and plain foil are just the physical char- 
acteristics of colored and embossed foil, and it doesn’t 
make any difference to whom they are sold, they are sold 
for decoration, and the purpose is to adorn and embellish 
and it is not functional. I am through with that phase of 

the thing. 
907 Now, we talked about selling. I can use Mr. 

Farrell’s expression, just like selling aspirin. All 
you have got is something to look at, something that a 
florist can wrap around a pot, and what does he do with it 
—the florist wraps it around and gets it out of his place. 
It is a one-use product. As soon as it is out, he has sold 
the plant, and we notice they look at it for a while, and 
pretty soon it is gone. So, it doesn’t have to have any 
lasting qualities, as far as that is concerned. 

Now, we come down to the fact that some of these wit- 
nesses seem to think about advertising. They spoke about 
advertising. Let us see to whom this foil is being sold. 
It is not being sold to the gullible public; it is not being 
sold to the public of the kind Barnum says ‘‘one is born 
every minute’, This is being sold to 600, according to 
the testimony, wholesale florist supply houses, hard-headed 
businessmen, who, in turn, are selling to somebody else, 
who, in turn, are selling to the public. That is significant, 
because there is competition in the levels above and com- 
petition in the levels below the customers of Arrow Brands, 
and its competitors. 

In other words, they are placed in a competitive squeeze. 
They are looking and they have competition from above 
and they encounter competition from below. They are look- 
ing for the best bargain accordingly. And they are hard- 

headed businessmen who are not going to be sold 
908 a bill of goods except on whether they think they 

can sell and make a profit, and the profit is the 
thing they are interested in, and that is what they have 
all said, that is what Mr. Sabine said. 
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In the first place, we do not have any standard of com- 
parison here in this record by which it could be shown 
that as an approximate result of this acquisition, advertis- 
ing has had any effect on it, or will substantially lessen 
competition, or tend to create a monopoly. Again, I 
would be less than candid in saying this, we voluntarily 
cooperated to a very great degree, both in the investiga- 
tion and in the production of evidence here, which, I think, 
might have been resisted. We wanted to get the facts 
before the Commission. I am sure that counsel will attest 
to that, and your Honor knows it. We were called upon 
to produce our advertising for the period before the 
acquisition, and we did; we produced as much as we could 
find. There is more of it before the acquisition, and I 
noticed that your Honor, in one place in the record— 
I am not going to take the time, but you probably remem- 
ber it—said that you were not really concerned with what 
the advertising was before. 

They are implying that there is a stepped-up advertis- 
ing. There is no basis for that in the first place. And 
in the second place, what is the advertising? The ad- 

vertising is nothing but furnishing to 600 florist sup- 
909 ply houses, which have already been buying this for 

sometime and are only interested in the price of the 
lines, send them a sample book, direct mail advertising, 
and salesmen’s solicitation. Actually, personal solicita- 
tion is the highest and most effective form of advertising. 
TV advertising is nothing but a poor substitute for it. It 
is an attempt to be an equivalent. But, of course, it is 
not as good, and certainly it is not as good as a salesman 
who has been in the employment of a company for some 
considerable period of time, who has a personal acquaint- 
ance. 

How do we know how much the other people spend on 
advertising? If a salesman goes down and spends $50.00 
winning and romancing a prospective customer, is that any 
less advertising than sending out a cold letter to the cus- 
tomer? Certainly not. And they all have salesmen calling 
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on the trade, telling them in every way all they need to 
know. 

No, I am afraid we cannot stress advertising which, of 
course, has been used in some of these other complaints, 
and I know, again, it is easy to fall into the patterns and 
the prior pigeon-holes of these antitrust cases and try to 
cast the case in the image which looks best, but we must 
remember in those other cases—some, at least, that I have 
seen—the advertising was advertising to the general public. 

There was one mention here of a TV program in 

910 which Reynolds Metals Company had for a flash the 

idea of selling flowers. To whom did that benefit? 

That benefited everybody who sold flowers. It benefited 

the florists. And if it benefited the florists and caused more 

people to buy flowers, or pots of flowers, it benefited every- 
body in the industry, and it benefited the competitors. 

I think so far as advertising is concerned, that can be 
discounted. 

Now, we finally come to the so-called financial state- 
ments of these persons. I am going to touch on them 
briefly because frankly I don’t have too much confidence 
in the figures. 

If you will look at the record carefully, you will find 
that every man said my bookkeeper gave me this, my ac- 
countant says this. Mr. Jacobson says, ‘‘I will have to 
look at my accountant and have to determine just what I 
am doing.’’ And some of the others, take the man in Cali- 
fornia—I won’t mention him, because you will recognize 
when I say what I am about to say who it is—it is per- 
fectly obvious that with the various business that he is in, 
he has lost money for three or four years. His indebted- 
nesses have been long-standing. Moreover, was that man 
a candid witness, he, who was unable to state exactly how 
his overdraft arose or when it arose, an overdraft in a 
bank? Moreover, he is really not in the business, nor is 

the other one, Western Foil Converters. 
911 He got in the business at the instance—one of 
them—at the instance of Arrow Brands. He did the 
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processing for Arrow and, of course, naturally, they saw 
the opportunity to do what they could. The customers they 
lost—one of them lost three customers—before the price 
cut, and the other two, and the three that he also lost to 
Highland Supply Company. So, I don’t want to go into 
those small or trivial matters in reality. It is perfectly 
plain that from the record in this case there is no reliable 
or probative substantial evidence which would rise to the 
degree of being clear, certain and convincing, that there 
is reasonable likelihood, as a result of this acquisition, that 
there will be a substantial lessening of competition or tend- 
ing to create monopoly. 

One thing I should not overlook, and that is this: we 
are talking about potential; we are talking about prophesy- 
ing—not only what is but also what may be. Is this Ex- 
aminer able to say that Reynolds Metals Company will pro- 
duce this foil and sell it to this market any day of the 
week, mass produce it and sell it? 

Reynolds has been in the foil business for years. It 
produced this colored and embossed foil since 1922. It 
is in all forms of foil. Foil is its field. Of course, it can 
—so can Alcoa, so can Kaiser, and so can some of the 

independent foil producers. 
912 Hearing Examiner Hier: Before you leave, Mr. 
Spriggs, one of the grounds of your motion is that 
the Government has not shown that the decorative foil 
sold to the florist trade is the relevant market. What do 
you claim the relevant market should be? 

Mr. Spriggs: Well, that is difficult for me to say, ex- 
cept in this way: one of the kinds of foil which they used 
in evidence here, which is sold to the florists, for use, is 
00065 foil, which is plain silver foil. Now, that seems 
to me to speak for itself. The only thing I can say, that 
is, the market is, is seems to be this plain foil, it seems 
to be colored and embossed foil, and it is just foil. What 
else—— 

Hearing Examiner Hier: All foil, including household 
wrap? 
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Mr. Spriggs: Yes, because I would think that is it, 
yes. I don’t see how .00065 gauge, with a tolerance and 
with the uses which it has been put, with coloring and 
embossing, and that is all that is being used here, J think 
the whole trouble about this is that the Commission hasn’t 
really conceived its case and it hasn’t—it misconceives the 
word ‘‘decorative’’. It attributes something to a decora- 
tive and then the fact that 50 people decorate, the same 
50 different people use the same foil, therefore, I pre- 

sume there are 50 different markets for the same 
913 thing. I mean, it just really is difficult for me to 

fathom. That is the best way I can say it, to make 
sense out of the thing. 

Hearing Examiner Hier: Mr. Walker. 


Orau ARGUMENT or JoHN T. Waker, on BEHALF OF THE 
FeperaL TrapE Commission. 


Mr. Walker: May it please your Honor, the first thing 


I want to say is in the next half hour or three-quarters 
of an hour or an hour, I am going to attempt to remove 
from counsel’s minds any doubt about our misconception 
of the markets involved in this case, and, in addition, I 
would like to point out for your observation and considera- 
tion what we now will be the effects in this particular 
line of commerce as a result of the acquisition of Arrow 
Brands by the Reynolds Metals Company. 

Counsel for the respondent, in discussing his motion, 
first went into the field of whether or not he had proven 
effects. Then, he went back to the relevant market, and 
then, finally, he kind of tied that all down. In order to 
present it in what we think is the logical manner, we will 
first attempt to answer the motion with a brief discussion 
of the facts and the law on relevant market. 

As the Court said, or Justice Brennen in his now famous 
Du Pont opinion, in any Clayton Act case, it is up to the 
Government to establish the relevant market. How do we 
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establish that? What is the relevant market? It 
914 is something in an antitrust case that you cannot 
define. 

In the Brown Shoe case, that problem was pointed out. 
Markets are something that is intangible. However, the 
courts have, and this Commission has, in times gone by, 
laid down certain rules of how you define a relevant mar- 
ket in any one particular situation. And recently the 
Commission, in the Brillo case, in an interlocutory appeal, 
laid down a broad general test, which the Hearing Ex- 
aminer is familiar with, and in that opinion the Commis- 
sion said the test of a relevant market is whether these 
products are shown by the facts to have peculiar charac- 
teristics and uses as to constitute them sufficiently distinct 
from others, to make them a line of commerce. 

And then, to quote the Du Pont case: ‘‘That the ac- 
quired and acquiring corporation both made industrial 
steel wool was only one circumstance to be considered, and 
Commission point out additional factors which could be 
taken into account, including data relating to the manner 
in which the products are marketed, their physical char- 
acteristics, prices, and possibly other things bearing on 
the question of whether or not they may be distinguished 
competitively from other wares.’’ 

Now, one of the fundamental cases in which the courts 
have used from time to time has been the famous Times 

Picayune case. That particular case was cited in 
915 this Hearing Examiner’s decision in the Farm Jour- 
nal case. 

In one thing in the Times Picayune case that is in addi- 
tion to your Honor’s quote in the Farm Journal case, and 
that says—and it has an important bearing in this case in 
defining what relevant market is—the Court says: ‘‘In 
technical terms, products whose cross elasticity of demand 
are small, useful to that determination’’—here is the 
sentence—‘‘useful to that determination is among other 
things the trades’ own characterization of the products 
involved.’? I will just in a few moments refer to that 
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particular thought by the Supreme Court in the Times 
Picayune case, as it specifically applies to this particular 
market. Now, counsel for the respondent says foil is foil. 
And we have made no distinction, especially physical dis- 
tinction, between foils. 

The Commission recently had this very similar prob- 
lem presented to it in the Crown Zellerbach case, and in 
that decision we find something that is important, because 
there it was contended that paper is paper, and wrapping 
paper, all wrapping paper is alike. Here is the decision of 
the Commission: 

“It is argued by the respondent that some of the papers 
in coarse wrapping, bag, sack and converted paper field 
are substantially similar to some of the papers in other 

fields, and since they may be used interchangeably, 
916 the product line of commerce should not be so nar- 

rowly defined. Now, the nature of many papers 
indicates that they are unsuitable generally for any pur- 
pose other than that to which they are made, such as toilet 
tissue. On the other hand, some papers, such as certain 
container boards and certain wrapping papers, might re- 
place each other in use. But the evidence indicates that 
there is little such substitution in actual practice.’’ 

We will refer to that particular quote of the Commis- 
sion recently to point out, I think, the recent case of United 
States vs. International Boxing Club of New York, de- 
cided in the District Court, in which they hold, on a rele- 
vant market, that ‘‘the relevant market in that case was 
the exhibition of professional championship boxing con- 
tests, and that it does constitute a market separate and dis- 
tinct from the exhibition of professional boxing contests 
generally, supporting events and other forms of public 
shows and entertainment,’’ 

Now, to discuss the facts in this record. The first thing 
we can look at, in recalling the Court’s definition of 
relevant market, and how you determine what is in the 
market, and determine when you have a cross elasticity of 
demand, is what the trade says about it. 
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Well, in Commission’s Exhibit 2, Reynolds Metals Com- 
pany has pretty well defined and characterized and deline- 
ated and outlined the relevant market as we contend 

917 ‘in the complaint. 

Incidentally, the complaint, as I recall it, says 
that the line of commerce, or we will use the words ‘‘rele- 
vant market’’ interchangeably, that the line of commerce 
involved here is the sale of decorative florist foil, or deco- 
rative aluminum foil to the florist trade. We will say 
what Arrow Brands says about this, or the Reynolds Metals 
Company. They are describing, in Commission’s Exhibit 
2, under sub-section 6, the operation of Arrow Brands, and 
they describe it. They say: ‘‘Arrow Brands is engaged 
in styling, designing, producing, and selling foil products 
to the florist trade.’? This is just the same thing we 
used in our complaint practically. ‘‘The product is used 
to decorate flower pots and cut flowers. Its manufactur- 
ing operations consists of printing, coloring and emboss- 
ing plain aluminum foil. Samples of the product are en- 
closed.’’ 

And then it says it has ‘‘eight salaries and nine hourly 
paid employees. The sales are made almost entirely to the 
florist wholesale houses and jobbers through Mr. Roth and 
four independent agents, who are especially qualified by 
experience to reach this market.’’ 

They are the ones that are calling this a separate and 
distinct market. It further says: ‘‘The success of the 
business depends on quick adaptability to changing market 

trends, creative styling and familiarity with the 
918 florist industry.’’ 

The product must continually ‘‘meet the florist 
demands for appeal, up-to-date and competitive decorating 
materials.” 

In other words, the Reynolds Metals Company showed 
clearly by their answer to this particular question that 
the florists do have a different market, that you are look- 
ing to the florists’ ‘‘appeal’’, that they are ‘‘up-to-date 
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and competitive decorating materials as compared to that 
of your competitors. 

Now, it further says, as to what Arrow Brands sold, 
as shown in the schedule to item 4(b), ‘‘Arrow Brands 
produced and sold largely to the florist trade for package 
wrapping, negligible quantities of foil gift wrapping, using 
for this purpose laminated rather than plain foil. Only 
random sales have been made since Arrow Brands has 
devoted substantially all of its effort to the manufacture 
and sale of florist foil.’’ 

They can’t criticize the Government, the Reynolds Metals 
Company can’t criticize the Government for using the 
words ‘‘florist foil’’ in a definite and distinct market, be- 
cause they have done it in their answer to the Commission, 
in Commission Exhibit 2. 

Now, it further says, ‘‘It is anticipated that Arrow 

Brands will remain in the same business but on an 
919 expanded scale. The product base may be enlarged 

somewhat to include the design and production of 
other items, such as foil gift wrap and similar articles; 
however, after further study the manufacturing facilities 
may be increased.”’ 

There is also included in the same exhibit—we think the 
Reynolds Metals Company answers that Arrow Brands 
reports, and this is on page 9 of the same exhibit—that 
its chief competitors in the sale of florist foil in the year 
1955 were: Highland Supply Corporation, Hyman Jacob- 
son, Levine, Raisin, and Bruder Teich. 

I submit that to your Honor that that alone shows that 
they know who their competitors were and that has some 
bearing on this particular relevant market. But in addi- 
tion to that, in answering why they acquired this particu- 
lar company, in the second paragraph, on page 10, under 
section 14, the Reynolds Metals Company says: ‘‘The 
condition of the florist foil trade are such that the busi- 
ness demands a high degree of specialization. To compete 
effectively with other products offered to the florist trade, 
a supplier must be flexible and continuously prepared to 
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create, manufacture, and offer an appealing, up-to-the- 
minute product, which meets the specialized requirements 
of the florist industry.’’ 

How else better could they have defined the relevant 
market than to say that the conditions of the florist trade 

requires a high degree of specialization, that a sup- 
920 plier must be flexible and continuously prepared to 

create, manufacture, and offer an appealing, up-to- 
the-minute product which meets the specialized require- 
ments of the florist industry? 

Now that is not the competitors they are talking about, 
or people who have complained to the Commission. That 
particular statement was made by the Reynolds Metals 
Company, and is in evidence as Commission’s exhibit 2. It 
goes on further and defines it as ‘‘In all operations, time 
is of the essence. The supplier must create quickly, manu- 
facture promptly, and sell immediately. The business re- 
quires familiarity with the florist trade, ‘‘not with any 
other trade, that is not in there, with no other trade, but 
with the florist trade, and ‘‘close relationship between man- 
agement, creative, advertising, and production functions, 
which can best be accomplished through a small organiza- 
tion.’’ 

Now they went in front of the Board of Directors, and 
they also pointed out later on—— 

Hearing Examiner Hier: I have that note here. You 
need not read it. 

Mr. Walker: Now is there any other evidence in this 
record? Not from the witnesses who represented the com- 
petitors of this company, but from Mr. Roth himself. I 
think Mr. Roth, at one time, along time before any Section 

VII case was tried, a long time before he was even 
921 in the position where he would be manufacturing 

or processing this particular product, pretty well 
defined the relevant market. The evidence in this case 
is, and it is undisputed, that Mr. Roth first went, I think, 
to Mr. Raisin and had him process or manufacture this 
particular kind of foil to be sold to the florist market, and 
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then something happened thers and he went to Mr. Still- 
man, and he had him process or manufacture it, 

Now in both instances Mr. Roth insisted upon and de- 
manded protection in the market where he was selling to 
the florists of America or to the florist wholesalers, and 
he even went so far, in his contract, with both of these 
individuals, to require them not to sell to this particular 
market, He defined it in his contracts and in every-day 
dealings. He was using and exercising his best judgment 
to advance Arrow Brands, and in that market; he protected 
the sale of decorative aluminum foil to the florist trade and 
not to any other market. 

What better evidence would you need to define and deline- 
ate this market? However, all we have to do about it 
is go further to Mr. Murphy. They developed this par- 
ticular book over here, Reynolds Aluminum Foil Products 
Catalogue. It shows that all foils—and the reason they 
have this catalogue and within there are contained state- 

ments that all foil is not sold to the same market, 
922 that foils are sold to different markets, and his tes- 

timony shows, among other things, that the Reyn- 
olds Metals Company considers that there are different 
markets for foils, and the way they have their sales set 
up, and in addition to that, I would like to point out they 
have different prices, they hit different classes of cus- 
tomers, and that is their right. But there is one thing 
that is certain, that Mr. Murphy recognized all through 
his testimony, that there were different markets, that you 
had to develop different markets, and you had specific 
customers within the classes of foils generally. Each one 
of the witnesses that we had on the stand, and especially 
Mr. Stillman, and Mr. Levine, who may have originated 
this particular line of commerce, or may not have, how- 
ever he claims to have, he claims to have developed it in 
Italy, each one of these gentlemen said this was a distinc- 
tive line of commerce. And I submit to you that Mr. Still- 
man’s testimony, that the price within this field was dif- 
ferent than the price in any other foil field, and that the 
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price fluctuated here whereas it did not in the other foil 
fields. 

I also submit to you the testimony of Mr. Murphy, rela- 
tive to that. In other words, there was on reduction gen- 
erally in foil, and that testimony is in the record, on or 
about September or October 1957, whereas this price came 
down, the remaining foil prices remained the same. That 

shows there was a particular competitive area clearly 
923 outlined and clearly delineated in this case. 

So, based upon the facts in the record, we submit 
to your Honor that counsel in support of the complaint 
have established by substantative and probative evidence 
that the relative market at issue in this particular case 
is a market for the sale of decorative foil to the florists 
throughout the continental United States. 

Now the second question that we will discuss for a few 
moments is what did we show in the introduction of the 
evidence so far as to the probably effects of this acquisi- 
tion upon the particular line of commerce involved. 

Now counsel has brought up many factors to be con- 
sidered. However, the evidence clearly shows, and by 
evidence that reasonable men could infer, that as a result 
of this acquisition that all of the domestic producers that 
had existed prior to the acquisition will either lose all their 
business, or they will be forced out of the business and 
go bankrupt. 

Hearing Examiner Hier: Did you say producers? 

Mr. Walker: Producers or processors. 

Hearing Examiner Hier: You mean converters? 

Mr. Walker: Yes, sir, that is what the record shows. 
Now on that I would like your Honor to bear with me 
jast a moment. In this recent DuPont case, the Supreme 

Court, in its majority opinion, stressed the Congres- 
924 sional intent set forth in the legislative history in 
interpreting Section VII. 

Incidentally, there was one comment made by counsel 
for the respondent that I would like to take care of at 
this time, on the DuPont case, and that is that this Com- 
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mission forwarded to the respondent a letter in which they 
in effect closed this case and then later they brought the 
case and the respondent—— 

Hearing Examiner Hier: (Interposing.) You need not 
argue that point with me. That doesn’t bind me and the 
only point Mr. Spriggs made there is that the Commission, 
at the time it issued the complaint, six weeks later had no 
further evidence than it had at the time it closed the case in 
October. 

Now I have no means of knowing that. I can’t do any- 
thing with that point at all. That is a point to be ad- 
dressed to the Commission. You are wasting your time 
arguing it with me. I don’t know what they had before 
them. 

Mr. Walker: All right. Now getting back to the effects, 
and bearing in mind that the legislative history, as the 
Supreme Court recently said, is important in construing 
Section VII. The statement of the Judiciary Committee, 
House Report 1191 on August 4, 1946, in consideration of 
the 1950 amendment to Section VII of the Clayton Act, 
reads: ‘‘In the proposed bill, as has been pointed out 

above, the test of effects on competition between the 
925 acquiring and the acquired firms have been elimi- 

nated. One reason for that action was to make it 
clear that this bill is not intended to prohibit all acquisi- 
tions among competitors, but there is a second reason 
which is to make it clear that the bill applies to all types of 
mergers and acquisitions, vertical and conglomerate, as 
well as horizontal, which have the specified effect that it 
may substantially lessen competition or may tend to cre- 
ate a monopoly. If, for example, one of a number of raw 
material producers purchases a firm in the fabricating 
field”’—and here it is called forward vertical acquisition— 
‘‘and if as a result thereof competition in that fabricating 
field may substantially be lessened in any section of the 
country, the law would be violated even though there did 
not exist any competition between the acquiring and the 
acquired fabricating firms.’? 
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Now the House Committee Report—and this is cited 
in the Attorney General’s Manual—says “ta lessening of 
competition or tendency to create a monopoly may arise 
in various different ways.”’ 

The first test they laid down was elimination in whole 
or material part of a competitive activity of an enterprise 
which had been a substantial factor in competition. As 
far as we can see, that has no effect upon this particular 
case and is not a test that could be used here. However, 

test number 2, an increase in the relative size of the 
926 enterprise, making the acquisition to such a point 

that its advantage over its competitors threatens to 
be decisive. We claim here the increase in the relative 
size, or Reynolds’ size, and they acquired this small com- 
petitor in this field dominated by small competitors, that 
as a result of Reynolds’ size, that its position in this field 
threatens and in all probability will be decisive and we 
will connect that up later on in our argument. 

Number 2, an undue reduction in the number of com- 
peting enterprises. We claim that the evidence in this 
case will show that there will be five firms, in all probabil- 
ity, that will not be competing in this particular line of 
commerce, as a result of this, directly and approximately 
the result of this acquisition. 

Now, where do we find it? Well, in the record is estab- 
lished, and I am not going to go over it now, the Hearing 
Examiner has it before him, the size of Reynolds. And 
number 2, it is in the record, Mr. Murphy testified to it, 
Reynolds’ price history in foil. 

I would like to comment on that for just a moment. It 
is true, as counsel for the respondent says, that the Reyn- 
olds Metals Company manufactures and sells colored foil 
through one of Mr. Murphy’s divisions, selling it to the 
converters, selling it to other various different markets 

that they can develop. But what is the price of that 
927 foil? And that question was asked of Mr. Murphy 
and he gave us the price. I think it was 68 and a 
half cents, which is the same price he sells to any con- 
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verter that is in this particular line of business. Then 
we asked him in addition, how much do you charge for 
coloring and he said 43 and a half cents, and then how 
much for embossing, eight cents, and then we got all the 
over-charges on there, and then I asked him the question, 
if a man was going to buy 200 pounds of this particular 
foil, what would Reynolds’ price be, and he said $1.75 a 
pound. Then in another place I asked him, I said, would 
that be the same price that ALCOA and Kaiser and the 
other big producers charge, and he says yes, it would all 
be similar. Yet they go out and acquire this firm, and 
they sell the same foil or similar foil, decorated and colored 
and embossed, by their subsidiary for something around 
90 cents a pound. 

928 Hearing Examiner Hier: A pound or a roll? 

Mr. Walker: That is 90 cents a pound. 70 cents 
a roll, and a roll weighs seven-tenths of a pound, or 07.8, 
but when you multiply it out, it will come to approximately 
90 cents a pound and they will sell them 200 rolls. How- 
ever, there is one justification for our contention and we 
asked Mr. Murphy if he sold to small competitors, and 
small people, and he said no, not through my branch, we 
do in our household foil. He says they have to look to 
the converters, the small business men, the small grocery 
men of America, have to look to the converters as a rea- 
sonable inference. He said it, in the testimony on his 
first day under cross-examination. 

However, let’s look and see what happened. Much 
has been made about the fact that there were importers 
coming into this country and selling foil. Nobody knew 
that any better than Reynolds Metals Company prior to 
purchasing this company. The record is quite clear. We 
cross-examined Mr. Murphy on that. They were fully 
aware of it. And we asked him if they met competition 
in other lines from foreign foil, and he said yes, and I said 
at any time did you reduce your price. He said no, sir. 
And they haven’t reduced their price, except just recently, 
but at no time did the Reynolds Metals Company, ALCOA, 
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or Kaiser reduce their price to meet foreign competition. 
But it was only here, only in this case, do they con- 

929 tend, and in this specific instance, that they did it 
to meet foreign competition. 

Now let’s turn the search light on that and let’s look at 
it for a minute and determine whether, from the evidence 
in this case and the record that is submitted to you, as a 
hearing examiner, whether that is a logical and reason- 
able inference. Let’s just look at the record. Introduced 
into this case are the sales records of each one of the 
competitors in this particular line of commerce, in the 
relevant market, in the effective area of competition. The 
record are in there. What do those records show? The 
testimony is there as to when the foreign importers started 
into the field. The record shows, and this includes Mr. 
Roth’s company, that up until this acquisition, and a 
short time thereafter, that each one of these competitors, 
notwithstanding the fact that they weren’t meeting the 
price of foreign competition, had increased their sales, not 
only dollar-wise, but volume-wise. That is in here. That 
can not be disputed. It has never been disputed. And 
there is also the record—and this is important—of Arrow 
Brands, Inc., in here. Their record of sales is in here. 
Notwithstanding this thing they are talking about, meet- 
ing foreign competition, they had increased their sales, 
every year. 

Now what is the reasonable inference from that? If 
this price reduction was brought about specifically to meet 

the competition from foreign sources, there is no 
930 _ evidence reflected of it, in their sales, or is there any 
reflection of it in the sales that Jacobson or in the 
sales that Highland had. They had increased their sales. 

What happened? Why, Jacobson continued to increase 
his sales. And so has Highland. Some of the others that 
didn’t meet this new price reduction, their sales have fallen 
off. But where did that competition come from? That 
competition, where these boys lost, obviously came from 
one source, and that is these other domestic suppliers, that 
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reduced their price to 70 cents, to meet the price of Reyn- 
olds’ subsidiary, Arrow Brands, Inc. 

Now let’s go into that for a moment. There has been 
a lot of question here, and I suppose always in these situa- 
tions it is pretty hard to determine who started the price 
reduction. However, there are some things in this record 
that are clear. Number one, that there was no published 
price list of 70 cents for plain colored aluminum foil, and 
60 cents for plain aluminum foil, and 80 cents for colored 
embossed foil until that price list was first introduced 
into the trade and into the markets by Reynolds’ sub- 
sidiary, Arrow Brands, Inc. That is the first published 
price. However, there was some testimony and some ques- 
tion, and much to-do, about a reduction that was made 
about a month before by Mr. Jacbson, and by Highland. 

Now the man from Highland was questioned on that 
931 by the attorney for the respondent, and I would 

like to read for the court the testimony and see 
why this 75 cent price, and whether or not they were the 
ones that under-cut the market. 

I am referring specifically to Mr. Jacobson, and the 
Highland Supply Company. Now we have Highland’s 
president on the stand. He says, on page 676: 

“On approximately that date I received a call from Mr. 
Jacobson, telling me that Harry Roth, or Arrow Brands, 
had sold the Kervan Company in New York plain foil at 
65 cents per roll.” 

Then there is an objection and your Honor instructed 
him to continue, and he says: 

“‘T immediately picked up the telephone and called Harry 
Roth. I asked him about this, and he readily admitted 
that he had done that. I suppose I became a little heated 
over the phone, asking what the idea was, and why he 
was cutting the price so low, telling him that he well real- 
ized that we could not compete profitably against that 
sort of a price, asking him whether he was trying to run 
us out of business and so on. 
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‘‘He informed me that—I asked him where he intended 
to use this price, and he informed me that he intended to 
use it where necessary against import foil. I then asked 
him what price he intended to use to the general trade, and 
he told me 75 cents. And that is the cause of that price 

list going out there.’’ 
932 I might say to your Honor that on the condition of 

this record, however, that as long as these gentlemen 
sold for 75 cents, they could just about break even, they 
weren’t losing money. But when the subsidiary of the 
Reynolds Metals Company reduced this price to 70 cents, 
those individuals that didn’t meet that price have lost sales 
in this field, down to the point to where they are practically 
selling nothing, or their sales are nil, or they have been 
operating at a loss. 

Now I submit that that is a sufficient predicate to base a 
future prediction on, that in this particular field, because 
of this acquisition, and as one of the witnesses has said, 
Harry Roth couldn’t have operated at 70 cents and couldn’t 
have sold foil at 70 cents or his company would have been 
operating at a loss, and I say if Harry Roth, if it was his 
personal capital, if it was Arrow Brands, Inc., it is reason- 
able to infer, because of his past actions, that he would not 
have cut the price of the 70-cent roll below the actual cost 
of production. 

And the evidence is clear in this case, from each one of 
the witnesses, that if they sell at 70 cents, they are selling 
at a loss. And the evidence is also clear and distinct in 
this case that if Mr. Roth was selling at 70 cents, as Presi- 
dent of Arrow Brands, Inc., he was also selling at a loss. 
The figures have been submitted in the record. He pays, 

he says, the same price as anybody else. We will say 
933 it is 67 cents a pound. He says if I color it, it costs 
me about 15 cents a pound. That is in the testimony, 
although he refused to answer counsel on that on several 
different occasions, but it is still in there, he answered the 
Hearing Examiner, and estimated, according to the best of 
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his judgment, that it would cost between 10 and 15 cents 
a roll. 

Now the record of the sales of competitors since the ac- 
quisition and especially since the price reduction, which we 
say is a reasonable inference, that it was caused directly by 
this acquisition, is clear, that there will be in all probability 
an undue reduction in the number of competitors in this 
field. 

The question of whether or not they could meet foreign 
competition, and whether this price reduction was caused 
and dictated by the introduction of foreign foils into this 
field, I would like to comment on. All of the witnesses have 
testified, all of the witnesses, that in this market there is a 
preference for American foil, that that preference—and 
Highland Manufacturing Company, Mr. Weeder, says he 
took a survey and said if we could meet that within 10 
cents, we thought we could hold most of our business, We 
should not talk about the preference for American foil and 
look at it lightly, because Mr. Murphy, one of the top sales- 
men of the Reynolds Metals Company, I asked him how he 

was meeting that competition, or how he was attack- 
934 ing that competition, and he did it on the very same 

basis and he didn’t reduce price, and in view of the 
foreign competition, in view of that America first policy, in 
view of that sales program, he has increased his sales of 
aluminum foil during the same time. 

And I think their opinion fortified and substantiated by 
Mr. Murphy, is clear and distinct that there is a preference 
for American foil and that foil can be sold that way. 

Now there is, of course, some question raised that we 
are into a recession now, but I submit to your Honor wheth- 
er we are in a recession—and we will not get into a debate 
upon that at this time—whether we are into a recession or 
depression, or whatever it might be, that we were not at the 
date this price reduction was first announced, so any bring- 
ing up out of the bushes this thing we call a recession and 
saying that is forcing the price down, it just didn’t do it. 
The thing that forced this price down was that announce- 
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ment by the subsidiary of the Reynolds Metals Company, 
Arrow Brands, Inc., acting under the direction of its pres- 
ident, Mr. Roth, that they were going to reduce it to 70 
cents. 

The testimony is that after that no on man, no small in- 
dividual, can buy raw aluminum foil, can color and emboss 
it and sell it and make a profit. Now some question was 
first said when counsel for the respondent opened up, and 

he quoted from a text book on the law of Torts, in 
935 which he talked about social effect of certain laws, 

as I understand it, and I want to say this, that we 
can consider the effects of this particular acquisition, not 
only in this particular case, and I don’t intend to wave a 
flag, I intend to talk about something that is realistic. I 
intend to talk about something that comes in every state in 
this Union, and that is that small business men and Mr. 
Roth has told you how flexible they are, he says they can 
operate cheaper than Reynolds Metals Company because 
they can emboss and print for about 15 cents a pound, and 
Paul Murphy says it costs 48 cents, plus 10 cents. They 
go out and develop these markets, and then along comes the 
Reynolds Metals Company, and acquires one of the fore- 
most competitors in that field, and within seven or eight 
months the price of that product, notwithstanding their 
price of sales to other people of aluminum foil in different 
lines of commerce, goes below the cost of production. 

Now some mention has been made and the last thing I 
remember when mention was made about, oh, yes, Reynolds 
Metals Company could have gone out and started in this 
field on their own. They gave the reasons for this acquisi- 
tion. But there is one other thing. They gave the Com- 
mission, rather, their reasons for the acquisition. 

Hearing Examiner Hier: They are incorporated in Com- 
mission’s exhibit 24. I am familiar with them. Go 

ahead. 
936 Mr. Walker: But in addition to that, wouldn’t the 
Reynolds Metals Company have been in a most pe- 
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culiar position if they had started the company on their 
own, or started to sell this aluminum and colored and em- 
bossed foil that comes out of their plants, these rolls for 70 
cents, or 80 cents? They kept that price up to anybody else 
to $1.75 a pound, but only through this subsidiary and that 
may be one of the fundamentai and basic reasons they 
wanted to operate through a subsidiary, if that is the same 
aluminum foil, and we are talking about .00065. If all col- 
ored foil is the same and all embossed foil is the same, they 
kept that same colored and same embossed foil up to $1.75 
a pound, and through this sudsidiary they not only—they 
packaged it, they put a core into it, labelled it, and mailed it 
all over the United States for approximately a dollar a 
pound and I submit to you, your Honor, among other things, 
that that may be one of the fundamental and basic reasons 
for this acquisition, because it would be very difficult for 
them to go out with their three or four million dollars worth 
of colored embossed foil—that is one to two million dollars 
worth of colored and embossed foil, and sell that for $1.75 
a pound and then go ahead and cut into smaller packages, 
or rolls, rewind it, re-roll it, put a core into it, put it in a 
cellophane package, and then sell that for around a $1.00 
or 90 cents a pound. 
937 And I might say to you this acquisition, whether 
it was intentional or deliberate or not is not im- 

portant, will have the effect of driving every other domestic 
competititor out of this field. 

Hearing Examiner Hier: You mean by domestic com- 
petitor, the competititor of Arrow Brands? 

Mr. Walker: The domestic competitor of Arrow Brands 
in this particular line of commerce. 

That is all. 

Mr. Spriggs: Could I have about two minutes to answer 
some things? 

Hearing Examiner Hier: If you will make it just two 
minutes. 

Rebuttal argument of Karl K. Spriggs on behalf of the 
respondent. 
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Mr. Spriggs: I am simply going to state these things, 
without argument, and you will know the point at which 
they apply. 

Tn connection with the discussion by counsel for the Com- 
mission of relevant market, I think he confuses market with 
users. I want to comment also on his failure to ask Mr. 
Farrell of Catty Corporation, a very large producer, or 
processor in many lines, his opinion of the effect of this 
acquisition of Arrow Brands on the competition; the pre- 

sumption is, after having interviewed him, that testi- 
988 mony would not have been favorable. 

Now there has been mentioned here the small num- 
ber of competitors. I am not going to name them, because 
Your Honor is familiar with all of them. Suffice it to say 
there are at least 10 more competitors in this market, and I 
woud say that for the size of it, or the size of the users, 
size of the sales, it is saturated with competition. There 
must be 10 or more. 

Now he refers to some of the statements made in the 
acquisition papers. After all, inter-office sales talk concern- 
ing the acquisition is not a substitute for the determination 
of what the relevant market is after all the facts are in, 
when the Commission has rested its case. You know they 
deal in superlatives and they have hopes and they talk in 
Hollywood terms of super-colossal, and that is no substitute 
for evidence. 

Again, Mr. Walker spoke of the statements in the House 
Report. And then he spoke about the conclusion, that if 
one company bought another, which was a forward vertical, 
the law would be violated. That simply is a statement of 
what the law is, nothing more or less, than one of the state- 
ments of Groucho Marx one time, that the party of the 
first part should hereinafter be known in this contract as the 
party of the first part. 

Moreover, Justice Holmes said that a House Re- 
939 port meant nothing in an anti-trust case, that they 

could read the statute themselves. 
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There was something said about the testimony of Mr. 
Murphy. He was aware of the foreign competition, but 
the flow was about 300 to 350 thousand pounds a month, 
and obviously from an ovar-all standpoint, it was not cut- 
ting into Reynolds Metals or the others to such an extent 
that they would take any action. 

But I do point out here, and this gives me an opportu- 
nity, that a great deal of that, from the testimony, was 
pointed to the florist trade, and those who are particularly 
hit by it having no other lines were worse off. And conse- 
quently the situation is much different. 

Now he talks about the dollar sales. We know that 
there was an inflationary spiral and we have been talking 
about it from 1954 to 1957. We know that dollar volumes 
of sales do not mean anything, because the number of 
items may actually be less than they were before. 

Now we know also that these sales which Mr. Roth made, 
and others made, were to meet the foreign competition and 
the spot discounting. I am not going to go over that 
again. You know what the record was on that. 

Now Mr. Weeder’s statement about making a survey in 
New York, that was simply his expectations, but it was not 

realized, because he simply misjudged the effect of 
940 the market, and the reason he misjudged it was be- 
cause price is the deciding factor. 

Hearing Examiner Hier: Now gentlemen, first of all I 
might say that while this case has been in constant trial for 
eight days, I have gotten down here, as you have, to the 
office quite early in the morning and gone through this 
record, and these exhibits, and I have made a number of 
notes. I don’t wish you to think, when I refer to these 
notes, and look down at them, that I am like the Justice of 
the Peace who left his decision in the drawer and went 
fishing while they argued the case. That is not the case. 

Now we start with two propositions. The first one is that 
this of course is a Clayton Act case. And whether I am 
qualified to do it or not, I am forced to predict, speculate, 
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prophesy, or whatever term you corporation lawyers usual- 
ly use—they may draw reasonable inferences. 

Secondly, where there are two equally reasonable infer- 
ences to be drawn from the same set of facts, I am required 
by Commission opinion and decision to draw the inference 
most favorable to the complaint. The Vulcanized Rubber 
ease so holds. I don’t have the docket number of that. 

Whether I agree with the Commission or not on any 
point, I am bound to follow their rules. 

Now this revelant market, which of course has to be first 

determined as the Supreme Court has held, and sen- 
941 sibly—you can’t determine an effect on the market, 

until you know what the market is, or predict until 
you know what it is. 

You are contradicted in your argument, Mr. Spriggs, 
largely out of the mouths of your own officials, Mr. Frey 
and Mr. Roth. 

As you know, the General Motors case lays down a single 
criterion, which, paraphrased to fit this case, means suf- 
ficient peculiar characteristics and uses to constitute the 
products sufficiently distinct from all other foils, transpos- 
ing finishes to foils, so as to make them a line of commerce. 

Now, in addition to that, the Commission recently, in 
the Brillo Case, says it wants more, the manner in which the 
products are marketed, the physical characteristics, which 
to me is the same thing as number one, and price behavior. 

Now as far as the sufficent peculiar characteristics and 
uses, I think Mr. Walker has put in enough evidence for a 
prima facie case to rule this market to be that decorative, 
or, if you wish, if you dislike that term, that plain, colored, 
and embossed foil which is sold primarily and in the over- 
whelming majority, to the florist trade. 

I base this largely on what Mr. Roth himself said on this 
witness stand. Color, design, uniqueness of design, and so 
forth, are to him—and he is a pioneer in this business by 

his own statement—just as important as price. 
942 I remember particularly an instance he cited where 
he brought out a new design which he thought the 
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public woul daccept and be charged a higher price for it 
until some competitor copied it. 

I recall too his testimony that he saw this Piece of lace 
in some store in Los Angeles, and he had a metal design 
made from it, and it took very well. 

Mr. Krey, in Commission’s exhibit 24, denominates this a 
specialty business. In the same exhibit, he says—and he is 
one of your top officials; as a matter of fact he bought this 
concern in 24 hours or 36 hours, I don’t know which—‘Sue- 
cess is dependent on the creation of an attractively de- 
signed, attractively colored, and embossed foil. Further, 
the nature of the business requires that the manufacturer 
be closely attuned to the changing styles in floral packag- 
ing, have the type of operation that can promptly create 
new styles.’’ 

Mr, Rother testified, or has testified that his major in- 
terest and the majority of his sales, 85 percent, are in the 
florist market, that he introduced foil to the florists—that 
is contradicted by two competitors of his—95 percent of 
sales to florists were .00065. 

On that point, too, I think there were three witnesses, in 
this business, who testified that florists demand 00065, and 
in fact, I remember Mr. Roth’s testimony to the effect that 

he had been trying to get them to use a heavier gauge 
943 for years, but they wouldn’t do it. Further, Mr. Roth 

said that foil selling to florists involves individual 
and distinctive design not involved in the packaging field. 

Mr. Roth also states he is a leader in this field. And fur- 
thermore, all of his sample books refer to the offerings 
therein as florist foil. 

Now you will find this testimony of his at pages 261, 
263, 286, 310 to 311, 350 and 386 to 396 of the record. 

Examining Arrow Brands’ sample books, and comparing 
them with Commission’s exhibit 117 here, which covers the 
entire foil market, for whatever end use, I can’t reach any 
other conclusion but what this is a separate and distinctive 
line of commerce, or line of trade. 
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Now, taking up the other criterion that the Commission 
has laid down, the manner in which the products are market, 
it is true the same salesmen sell florist foil and other foils, 
whatever the particular converter has made. But I note 
that florist foil is sold largely by sample books, as well as by 
advertising and individual solicitation. 

On the fourth characteristic, or criterion, prices, the evi- 
dence is clear in this record that florist foil prices do not 
follow and are not influenced in any substantial degree by 
any other aluminum foil. To me it is obvious on its face 
that Reynolds Wrap, for instance, has nothing in com- 

mon with florist foil. 
944 Another reason for my believing that, or coming 
to that conclusion is this: Florist foil by itself has no 
utility whatsoever, outside of the esthetic, or eye appeal, 
because the thing it is used to wrap, the plant in the pot, is 
sold entirely on an esthetic or emotional basis. It has no 
end use or any further utility, except on that basis. 

So, the holding, so far as the relevant market goes, is that 
there is sufficient evidence in this record at this time to 
make out a prima facie case; as the complaint designates it, 
or rather, as I designate it, that the relevant market for 
this purpose, at this stage of this case, is the production 
and sale of plain, colored, and embossed aluminum foil to 
the florist trade. 

Now we come to what you gentlemen call the crystal gaz- 
ing, that is, does this record support a reasonable inference 
of substantially lessening of competition or a reasonable 
possibility or probability. Maybe it has to be construed 
both ways, substantial lessening of competition or tendency 
toward monopoly. 

The General Motors Case, in my opinion, especially since 
it cites only the Standard Stations Case, regards as a 
prima facie test the acquisition of a company or a factor in 
the market having a substantial share in that market by 
another company having a substantial or dominant share 
of that market. 
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945 If I understand the Brillo opinion correctly, the 

Commission here has added another criteria. I don’t 
say they are necessities, I don’t know whether they are or 
not, but they have mentioned the general competitive sit- 
uation, the number of competitors and the degree of indus- 
try concentration. 

Now what have we here? So far as actual, well, I think 
actual and potential necessarily will have to be discussed 
together. You have a financial aspect of this. Arrow 
Brands, with assets of around $200,000, has been acquired 
by Reynolds, with assets, according to its 1956 annual 
report, of $613 some millions of dollars. You have the 
evidence also that Reynolds has been the undisputed leader 
in the general aluminum foil field, and has been for many 
years. As a matter of fact, the nucleus of the Reynolds 
Metals Company was the old United States Foil Company. 

Mr. Roth says that Arrow was the leader in florist foil, 
page 359, and two of his—I may be wrong about that, but 
I do recall Mr. Weeder of Highland reluctantly admitting 
that Arrow was a leader. 

Now then, that is the financial. Then look at the expan- 
sion. Arrow Brands incorporated since the acquisition is 
now constructing a new converting plant which, with ma- 
chinery and accessories and so forth, will range over $600,- 
000 when completed, according to Mr. Roth’s testimony. 

This necessarily I have to contrast with the startling 
946 profits and startling expansion which Mr. Roth 

achieved in eight or nine years of independence, on 
an initial investment of $10,000, and a subsequent invest- 
ment of 50, which was subsequently increased to 100. 

I can’t conceive, gentlemen, of the purpose of building 
a plant of this size and magnitude, particularly with the 
description he gave of the machinery, unless an aggressive 
sales campaign in the florist foil field was definitely in 
prospect, because Mr. Roth is presently selling at near— 
very slightly above, or perhaps as counsel say, below cost. 

From the advertising standpoint, this evidence shows 
that Arrow, since its acquisition, had what Mr. Roth de- 


722 


scribed as two or three seconds of pushing on a nation-wide 
TV advertising campaign of Reynolds Metals, and accord- 
ing to the record, reaching 26 million viewers. Of course 
I always had some suspicion about the estimate of how 
many people are looking, but that is what your literature 
says. 

The record also shows since the acquisition there has been 
a very extensive and saturating mailing campaign of his 
foils. Now the sales picture shows that all of Arrow’s 
competitors who testified have substantially losses for 1957 
over 1956, whereas Arrow shows an increase. True that 
increase is not great, I think something like six percent, 
but that six percent must be contrasted with these very 
sharp declines of these competitors who testified, and I 

think there were five. Some of these declines were 
947 as much as 50 to 60 percent. Now, on the question 

of quantative substantiality, there are not reason- 
ably accurate statistics in this record and the evidence 
shows they can not be obtained, showing total market, con- 
sequently there can not be ascertained share of market. 

The sales of Arrow and six of its competitors are in this 
record for 1956, sealed, but since total market can’t be 
obtained, share of market can not be obtained. 

However, this comparison can be made: that 1956 sales 
of Arrow were greater than any one of these six competi- 
tors and constituted, on the basis of those sales, just about, 
according to my figures, and I may be wrong about this, 35 
percent. These figures, of course, can be found in Commis- 
sion’s exhibits 164, 171-A through -G, 168, 158, 175 and 177. 
I won’t quote the figures because these are sealed exhibits. 
But again, if I understand the Brillo opinion, in its impli- 
cations and its innuendoes correctly, quantative substan- 
tiality is not only not the sole test, but is not an indispensa- 
ble test. 

This case, gentlemen, strikes me as one of qualitative 
substantiality because of the uniqueness and the ingenuity 
and the rapidity of promptness to get out new designs, 
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and capture the trade with an increased Price, according to 
Mr. Roth, on that basis. 
948 I regard, in my announcement of the witnesses 
here, Mr. Roth as an extremely well-informed man 
and as a man possessing a great deal of ingenuity. I recall 
his statemert in this record in the early years when he 
wasn’t in the processing business, about going to Neustet- 
ter’s in Denver and designing for them a special gift wrap, 
attuned to the seasons, and with the design which they 
particularly wanted, or which they had been using in their 
interior decoration. 

I relied very heavily in deciding this motion on Mr, 
Roth’s testimony. So I think it is a matter of qualitative 
substantiality rather than quantative. 

Now what of the future? We have gone over some of 
that. But Mr. Krey, in Commission’s exhibit 24, reports to 
Reynolds or to its sales manager “Mr. Roth told us and he 
believed that a substantial business in the specialty field 
would be developed, but it would require considerable cap- 
ital and time. He was uncertain himself whether he wanted 
to put this capital into such a venture. He felt that a 
company like Reynolds might wish to do so, and that 
nation-wide acceptance of their present product lines would 
accelerate the development of these activities.”? 

Now this statement has to be taken in connection with 
Mr. Roth’s testimony that prior to the acquisition by Reyn- 
olds, he turned down a firm offer from a competitor of 

Reynolds for 33 and a third percent higher purchase 
949 price. And you gentlemen may recall I asked him 

the next morning why he did that, and he gave a 
variety of reasons. One was that he liked Reynolds per- 
sonnel. A second was that they were already in the field 
and that he did not want to put a new competitor into the 
field. 

Now you can take that any way you want. But it is sig- 
nificant tome. That is at page 385. “I felt that the other 
offer—it would mean that I would have to put a competitor 
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in the field who knew very little about it.’’ 

Your Board of Directors’ minutes, Commission’s exhibit 
11-A and -B, in discussing Mr. Roth’s employment contract, 
says ‘It was next stated that in order to broaden the cor- 
poration’s activities in the aluminum foil field, and its 
sales outlets on the West Coast,’’ and so forth. 

Now, as you say, Mr. Spriggs, Reynolds is completely 
equipped to produce all these florist foils. If that is the 
case, why did they have to acquire Arrow to broaden the 
corporation’s activities in the aluminum foil field? I sus- 
pect that it is because what Mr. Krey says, back here on 
Commission-exhibit 24, ‘‘The nature of the business re- 
quires that the manufacturer be closely attuned to the 
changing styles in floral packaging and the type of opera- 
tion and can promptly create new styles.”’ 

Another thing that is significant to me, also, in this 

potential question is that you will recall that I asked 
950 Mr. Roth if he could have built this new plant, for 

which Reynolds is furnishing the capital, out of his 
private resources. I had looked at his last financial state- 
ment, and I don’t think—I didn’t want to go into this on 
the transcript, because that was a sealed exhibit, and I do 
not want to now, and I am not a banker—but I doubt very 
much if any bank would, on the basis of that financial state- 
ment alone, have loaned $600,000. He said, in reply to me, 
that that company itself, Arrow Brands, plus his private 
line of credit, and his private resources, he could have done 
80. 
But he tells Mr. Krey that he was doubtful whether he 
would want to venture that capital. In that same connec- 
tion, another thing that strikes me is this: Roth always 
made a profit out of this business, a very substantial profit, 
it was expanding. When he reduced the price on Novem- 
ber 1, 1957, whether it was to meet Italian or German or 
Austrian competition, or whether it was to meet Highland 
or Jacobson, or whatever the reason, he reduced it to a 
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point where he was selling at no profit or very very slight 
profit. 

I question, gentlemen, and question very sincerely, 
whether he would have done that as an independent. He 
was fortified, as you now know, by this personal employ- 
ment contract which Reynolds gave him when they pur- 
chased his business, as President of Arrow Brands, which 

he continues to operate as Reynolds’ subsidiary, 
951 because that contract, without mentioning any fig- 

ures, is higher than the salary he took from that 
business and its bonus; it is not higher than those two plus 
the profit, but it is higher than the other two, and I ques- 
tion whether he would have operated at a loss or at prac- 
tically at cost. 

As I said before, gentlemen, this case requires me to 
use the anti-trust lawyer’s frequent designation “crystal 
gazing.’? The best I can do is to say this, from the facts 
I have recited, that a reasonable inference can be drawn 
from the facts now in the record that this acquisition may 
substantially lessen competition or tend toward a monop- 
oly, not in the sense of the old aluminum case, but a monop- 
oly as the Supreme Court presently views it. 

Now there may be catch phrases, and what-not to you, 
but I have not the ingenuity, nor the command of English 
to formulate more precise descriptive terms or definitions. 
I have to use the tools that are at my command. Conse- 
quently, the holding on the second feature of this case is 
that there is sufficient evidence to warrant the respondent 
being put to their defense as a result of which the motions 
which Mr. Spriggs made on behalf of the respondent this 
morning are all each and every one denied and his excep- 
tions, specific exceptions to each and every one of them are 
specifically reserved. 

Now, then, gentlemen, I understood you to say off 
952 the record to me that—— 

Mr. Spriggs: Might I respond by saying that re- 
spondent hereby notes its intention of taking interlocutory 
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appeal to the Commission from the ruling of the Examiner 
denying respondent’s motions to dismiss the complaint. 

Hearing Examiner Hier: All right. Now, assuming that 
they either don’t hear you on the appeal or they do so 
before that time arrives, you indicated to me I think some- 
where off the record along in this discussion the last eight 
days that you were quite busy during July down in Florida. 

I would like of course to finish this case up. Mr. Walker, 
of course, wants to set a record for speed. But I am not 
so much interested in setting a record as I am in getting 
this case disposed of while the facts are still fresh in my 
mind. If it goes over to October, I will have to read all 
this over again. 

Mr. Spriggs, could you go ahead with this case—I under- 
stood you to say you had about a week, either the week of 
the 11th of August, or the week of the 25th. 

Mr. Spriggs: No, really, I couldn’t. Actually, as I men- 
tioned to you, the case that I am going to in Florida is not 
a small case. It has been long pending, suit was filed a 
long time ago, and the contract was entered into between 
the government and the tug boat builder in 1951. There are 

a great many documents, far more than here, as I 
953 think I mentioned, over 500. Someone else is going 

to have to do some work on this appeal. I will do 
as much as I can, but I am going to be in active prepara- 
tion for that case, and I am going to have to be down there 
and frankly I have to have a little rest, take a vacation of 
some sort. I just can’t do those things. 

There is something more than that. If we are obliged 
to go to trial and the Commission doesn’t sustain the inter- 
locutory appeal, there is a considerable amount of investi- 
gation which we are obliged to make, and some interviews 
to be made, to put in our proof in an adequate and proper 
fashion. Some of these interviews will have to be made, 
I think in substantial part at least, by me. I can’t spend 
all the time we have had already in this case working for 
the Commission, because we have, I think, supplied about 
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95 percent of the evidence in this case. Some time or other 
we have to catch up. 

I have some trials over in Baltimore, I have to go over 
there tomorrow and answer the call, and there are some 
motions for summary judgment pending, so this isn’t going 
to be a vacation between now and July, and it just can’t 
be done. 

Hearing Examiner Hier: How about September 8? That 
is putting it over 3 months. 

Mr. Spriggs: Well, off the record—— 

Hearing Examiner Hier: We’ll go off the record. 


954 (Discussion off the record.) 


Hearing Examiner Hier: On the record. I think 
we will set this case for the completion of the respondent’s 
case for the week of September 15th. 

Mr. Spriggs: Can we make it specific, so I can make 
that in the notice of interlocutory appeal? 

Hearing Examiner Hier: What do you mean make it 
specific? 

Mr. Spriggs: Well, you say the week of the 15th. That 
isn’t any day. 

Mr. Houghton: He means commencing the first day of 
the week. 

Hearing Examiner Hier: Yes, Monday September 15, 
and continuing throughout that week, or such further time 
as you may need, and unless I hear to the contrary, the 
hearings will be here in Washington. I understood you 
gentlemen wanted to try this case in Washington, for which 
I am most thankful, and so they will be here unless I hear 
to the contrary. 

Mr. Spriggs: I don’t think that is going to eventuate, 
in view of the decision here. And also the respondent notes 
an interlocutory appeal from the Examiner in setting the 
hearing in September, September 15, 1958, because it does 
not give us adequate time for preparation in light of other 
cases which we have and in light of the necessary prepara- 
tion in order to prepare this case for hearing. 
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955 Hearing Examiner Hier: Before any of you leave, 
have either one of you taken any exhibits off this 

table today? 

Mr. Walker: I did, but I returned it. 

Mr. Spriggs: No, sir. 

Hearing Examiner Hier: Which one was it, Mr. Walker? 

Mr. Walker: This one here, and I forgot to read it. 160. 

Hearing Examiner Hier: All right, the exhibits should 
all be here. You have a list, Miss Reporter, and you can 
check them. 


Room 332 

Federal Trade Commission 
Washington, D. C. 
Tuesday, 21 October 1958 


e * ° * * 


PROCEEDINGS 
Hearing Examiner Hier: On the record. 


Mr. Walker: During the trial of this case, Mr. Jacobson, 
among others, agreed to furnish certain information which 
was his price list from January 1955 to the date of the 
hearing. Also, he was to furnish letters and reports of his 
salesmen regarding competition in the field, and prices 
which they were expected to meet, dating back to January 
1955. 

That was asked by respondent. He was asked to furnish 
that and you told him to furnish it. 

We have information here and will make it a part of 
the record. 

Hearing Examiner Hier: Special circumstances. All 
right. 

Mr. Walker: The information furnished by Mr. Jacobson 
did not have a date on it. We are introducing it at this 
time. I understand Mr. Jacobson will be here tomorrow 
and maybe counsel for the respondent and myself can 
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agree as to the dates. We will supplement that and add 
to it tomorrow. 

Hearing Examiner Hier: At the request of counsel in 
support of the complaint, there has been marked for iden- 
tification 11 photostats. 

179 is an undated price list of H. Jacobson and Company. 

180 is the same thing. 

181 is the same thing. I understand dates are to be 
958 supplied. 

182 is a memorandum, apparently from Vince 
Palmer Sales to Jacobson, dated March 4, 1958. 

183 is interoffice correspondence from Vince Palmer to 
Jacobson, dated 4/5/57. 

184 is a letter from Capitol Wholesale Florists to the 
Jacobson Company, dated 10/25/57. 

185 is a letter from the Amling Company, wholesale flor- 
ists, to Jacobson, dated 10/21/57. 

186 is a letter from the Cleveland Greens Company to 


Jacobson, dated 10/22/57. 

187 is a letter from Scheuerman Company to Jacobson, 
10/28/57. 

188 is a letter from Jewett City Greenhouses to Jacobson, 
10/21/57. 

And 189 is a letter from the Wielt Wholesale Florist to 
Jacobson, dated October 28, 1957. 


(Whereupon, the documents referred to above were 
marked Commission’s Exhibits 179 through 189 for iden- 
tification.) 


959 Hearing Examiner Hier: I assume since you have 
these marked that you are offering them in evidence? 

Mr. Walker: That’s right. 

Hearing Examiner Hier: Do you have any objections, 
Mr. Spriggs? 

Mr. Spriggs: No, except that we reserve the right, if Mr. 
Jacobson is going to be here, to cross-examine him concern- 
ing those, because of the fact that there is no date on them 
and there might be some explanation necessary. 
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Hearing Examiner Hier: I won’t say anything about that 
now. I will have to look at the record to see that the proper 
reservation was made. I don’t know. 

Mr. Walker: I don’t think any reservation was made on 
cross-examination. 

Hearing Examiner Hier: We will see about it. I will have 
to read the Jacobson testimony through. 

179 through 189, inclusive, are admitted in the record. 


(Whereupon, the documents referred to, heretofore 
marked for identification Commission’s Exhibits 179 
through 189, inclusive, were received in evidence.) 


Mr. Spriggs: Of course you understand that Mr. Jacob- 
son was supposed to furnish the date of those? 
Hearing Examiner Hier: I so understand. 
Mr. Spriggs: The date is not on there. Accord- 
960 ingly, we will have to do something about that. 
Hearing Examiner Hier: All right. 
Mr. Walker: At this time, we offer some information that 


was requested by respondent’s counsel from John T. Raisin 
Corporation. 

Hearing Examiner Hier: That will be marked Commis- 
gion’s Exhibit 190, a letter from the John T. Raisin Cor- 
poration to the Federal Trade Commission, dated 10-5-58, 
containing certain prices. 


(The document referred to was marked Commission’s 
Exhibit 190, for identification.) 


Hearing Examiner Hier: What about this, Mr. Spriggs, 
do you object? Have you seen it? 

Mr. Spriggs: That is what he was supposed to send in. 

Hearing Examiner Hier: You don’t object? 

Mr. Spriggs: No. 

Hearing Examiner Hier: 190 is admitted. 


(The document referred to, heretofore marked for iden- 
tification Commission’s Exhibit 190, was received in evi- 
dence.) 
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Hearing Examiner Hier: Are there any more odds and 
ends to be cleaned up? 

Mr. Walker: We requested some information of Mr. 

Roth, which he furnished us this morning. We are 
961 having photostated, and will introduce them this 
afternoon. 

Hearing Examiner Hier: All right. Go ahead. 

Mr. Spriggs: In order to clear up and get out of the 
way some exhibits which we offered for identification, I 
have and now offer Respondent’s Exhibits 1 to 13; and 
they are all here. Your Honor may want to hand them. 

Hearing Examiner Hier: It depends on whether he wants 
to make objection or not. 

Have you see them, Mr. Walker? 

Mr. Walker: I think he went over all of them this 
morning. 

Hearing Examiner Hier: Do you object, or not? 

Mr. Walker: I have no objection. 

Hearing Examiner Hier: There is no point in my read- 
ing them at this time if he doesn’t object. If he does ob- 
ject I will have to read them. 

Mr. Spriggs: I have the pages here where they were iden- 
tified in the record. : 

Hearing Examiner Hier: I don’t have the pages but I 
have the numbers. 

Off the record. 


(Discussion off the record.) 


962 Hearing Examiner Hier: On the record. 

Respondent’s counsel offer in evidence Respond- 
ent’s Exhibits 1 through 13, previously identified. There 
being no objection by counsel in support of the complaint, 
all of these exhibits are admitted in the record, with the 
understanding that the handwritten material on Respond- 
ent’s Exhibit 11 will be disregarded. 


(Whereupon, the document referred to, heretofore 
marked Respondent’s Exhibits 1, 2, 3, 4, 5-A through N, 
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6-A through C, 7-A through C, 8, 9, 10, 11, 12, and 13 for 
identification, were received in evidence.) 


Mr. Walker: Subject to the Respondent’s right to cross- 
examine, and to get it in later. 

Hearing Examiner Hier: I don’t believe in crossing 
bridges ahead of time. In this job you don’t do that. 

Mr. Spriggs: Might I, for the record, put in the places at 
the record at which these various exhibits have been identi- 
fied? It will be easier for us. 

Hearing Examiner Hier: Certainly. 

The exhibits just admitted in the record, RX-1 through 
18, have been identified in the previous transcript at the fol- 
lowing pages: 


Respondent’s Exhibit 1, Page 93. 
Respondent’s Exhibit 2, Page 94. 
Respondent’s Exhibit 3, Page 95. 
963 Respondent’s Exhibit 4, Page 96. 
Respondent’s Exhibit 5-A through N, Page 593. 
Respondent’s Exhibit 6-A through C, Page 594. 
Respondent’s Exhibit 7-A through C, Page 594. 
Respondent’s Exhibit 8, Page 610. 
Respondent’s Exhibit 9, Page 615. 
Respondent’s Exhibit 10, Page 679. 
Respnodent’s Exhibit 11, Page 829. 
Respondent’s Exhibit 12, Page 829. 
Respondent’s Exhibit 13, Page 832. 


Mr. Spriggs: We offer in evidence aluminum foil convert- 
ed, 1957, report of the Bureau of the Census, facts for in- 
dustry, for release July 11, 1958. 

Mr. Walker: No objection to that, Your Honor. 


(The document referred to was marked Respondent’s Ex- 
hibit 14 for identification.). 


Hearing Examiner Hier: As there is no objection, Re- 
spondent’s Exhibit 14 is admitted in the record. 
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(Whereupon, the document referred to, heretofore 
marked Respondent’s Exhibit 14 for identification, was re- 
ceived in evidence.) 


Mr. Spriggs: In order not to encumber the record with 
too much material, we offer that portion of the report of 
the Export-Import Bank of Washington for the period 

July-December 1957, appearing at the bottom of 
964 Pages 38 and 39, reading as follows: “Bruder-Teich 

(Oesterreichisches Credit Institute, A.G.) Credit No. 
778, equipment for foil plant, dated 3-15-56, as a credit 
authorized in the amount of one million dollars. Undis- 
bursed balance, $826,220. Disbursed, $173,780. Outstand- 
ing, $173,780.’’ 

Hearing Examiner Heir: What do you claim, that that 
doesn’t show the imports into this country of Bruder- 
Teich foil into this country? It merely shows the amount 
that the Export-Import Bank loaned them for the pur- 
chase of machinery to be set up and used for productive 
purposes in Austria? Is that correct? 

Mr. Spriggs: Correct. That is right. 

Hearing Examiner Hier: All right. 

Mr. Spriggs: Interest, 514 percent; repayment terms are 
forty semiannual installments beginning 4-15-59. That is, 
April 15, 1959. 

Hearing Examiner Hier: We will mark that Respondent’s 
Exhibit 15. We will put in Pages 38 and 39. 


(The document referred to was marked Respondent’s 
Exhibit 15 for identification.) 


Mr. Walker: No objection. 
Hearing Examiner Hier: Pages 38 and 39 of this bro- 
chure, which has been marked RX-15, is admitted in the 
record because there is no objection. 


965 (Whereupon, Pages 38 and 39 of the document re- 
ferred to, heretofore marked Respondent’s Exhibit 
15 for identification, was received in evidence.) 
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Mr. Spriggs: We have some others to be marked for iden- 
tification. We might as well do them all at one time, I sup- 
pose. 

Hearing Examiner Hier: Are these sample books? 

Mr. Spriggs: Yes, sir. 
966 Hearing Examiner Hier: RX-16 is entitled Deko- 
Art Foil. It is a sample pattern book of United 
States Foil Company, Louisville, Kentucky, undated. 

RX-17 is the same thing, also undated. 

RX-18 is entitled Master Metal Aluminum Fancy Foils 
for the Finest Candies. It is also a sample pattern book 
put out by the United States Foil Company, Louisville, 
Kentucky. 

RX-19 is entitled Master Metal Krinkle Foil, and it bears 
on the back ‘‘manufactured by Reynolds Metals Company.”’ 

RX-20 is entitled Deko-Art Foil, Reynolds Metals Com- 
pany, Inc. All of these books are undated. They are all 
sample pattern books of foil. 

RX-21 is entitled Aluminum Foil of the Aluminum Com- 
pany of America, Pittsburgh, Pennsylvania. 

(Whereupon, the documents referred to above were 
marked Respondent’s Exhibits 16 through 21 for identifica- 
tion.) 

Hearing Examiner Hier: Do you object? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: Very well. RX-16 through 21 
may be admitted in evidence. 


(Whereupon, the documents, heretofore marked Re- 
spondent’s Exhibits 16 through 21 for identification, were 
received in evidence.) 


967 Hearing Examiner Hier: Is it possible to get dates 
on these? 
Mr. Spriggs: We will do that through testimony. 
Hearing Examiner Hier: All right. 
Respondent’s Exhibit 22 for identification is a sample 
foil pattern book of aluminum foil by Alcoa. 


735 


RX-23 is the same thing for the Johnson Foil Manufac- 
turing Company, of St. Louis. 

RX-24 is an illustrated brochure of foil advertising for 
packaging put out by Reynolds. 

RX-25 is a photostatic copy of a map which bears the 
imprint ‘‘Louisville: the Midwest Hub of Foil Production.” 


(Whereupon, the documents referred to above were 
marked Respondents Exhibits 22 through 25 for identifica- 
tion.) 


Hearing Examiner Hier: Do you want all of this in the 
record? 

Mr. Spriggs: Yes, sir. Because many of the things that 
enable us to handle the thing here enables us to handle it 
without getting witnesses from various parts of the coun- 
try. 

Mr. Walker and I can use whatever portions we desire, 
and I will have some testimony concerning parts of it. 
There are a lot of papers that are important from our 
standpoint of the case. We will bring them out during the 

course of the testimony. 
968 Hearing Examiner Hier: Mr. Walker, do you 
accept the material in here without cross-examina- 
tion of the author? 

You do? 

Mr. Walker: Just a minute. I accepted that it was pub- 
lished in a standard source. I may later want to cross- 
examine, depending on what is used, or I may want to use 
some of it myself. 

Hearing Examiner Hier: How are you going to cross- 
examine without the author? 

Mr. Walker: I may call the author. 

Hearing Examiner Hier: As your own witness? 

Mr. Walker: Yes. 

Hearing Examiner Hier: Then, you can’t cross examine. 

Mr. Walker: All right. We have an agreement that any 
accepted published source could go in this record. 

Hearing Examiner Hier: That is up to you. 
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Respondent’s Exhibit 26 is a 817-page book entitled 
“Modern Packaging, Encyclopedic Issue for 1958-Novem- 
ber 1957.’ 

Respondent’s Exhibit 27 for identification consists of 
pages 12, 13, and 50 of the Modern Packaging Magazine 
for June 1958. 

Mr. Spriggs: These are all offered in evidence. 

Hearing Examiner Hier: I understand. Do you object? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: Very well, Respondent’s 
969 Exhibits 26 and 27 are admitted in the record. Also, 
Respondent’s Exhibits 22 through 25, without objec- 

tion, are admitted in the record. 

In other words, Respondent’s Exhibits 1 through 27 are 
now all in evidence. 


(Whereupon, the documents, heretofore marked Re- 
spondent’s Exhibits 22 through 25 for identification, were 
received in evidence, and the documents referred to above 
were marked Respondent’s Exhibits 26 and 27 for identi- 
fication and received in evidence.) 


Hearing Examiner Hier: Let the record show that Mr. 
Paul Murphy is called by the respondent. He has been 
previously sworn in this case and does not need to be 
resworn. Except, Mr. Murphy, you are reminded of the 
obligations of the oath which you took on the 4th of June. 

Mr. Spriggs: May we have a three-minute recess? 

Hearing Examiner Hier: Yes. 


(Short recess.) 


Hearing Examiner Hier: You may proceed. 
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Whereupon, 
Paul Murphy 


was called as a witness, and, having been previously prop- 
erly and duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Spriggs: 


Q. Mr. Murphy, you previously testified in this 
970 case? A. Yes, sir. 

Q. I hand you RX-16, Deko-Art Foil, and ask 
whether you can fix a date for that foil, the date it was 
produced, as near as you can? A. This would be prior to 
1928, when the Reynolds Metals Company was formed. 
This is a sample book of the United States Foil Company. 

Hearing Examiner Hier: Prior to 1928, 
Mr. Spriggs: Yes. 


By Mr. Spriggs: 


Q. What was the principal use of such foils as are shown 
in that booklet at that time? A. This booklet itself says 
it is a dress for candies. 

Q. Of your knowledge do you know whether colored or 
embossed foil was used that early as a dress for candies? 
A. Yes, sir. 

Q. Was it laminated or unsupported foil? A. It is un- 
supported foil. 

Hearing Examiner Hier: I have forgotten, Mr. Murphy. 
You said in June—and I have been through a lot of cases 
between June and now—but how long have you been with 
Reynolds Metals? 

The Witness: Twenty-three years. 


By Mr. Spriggs: 


Q. Do you know whether there was any other use 

971 for colored or embossed foil as early as the date of 
this Deko-Art foil pattern or sample book? A. Well, 

that was before my time. I only know it through hearsay. 
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Q. From your knowledge of the industry, from your 
earliest knowledge of the industry, what was the use or 
some of the principal uses of unsupported colored and 
embossed foil? A. I would say it was used for almost any 
decorative purpose, such as window dressing, wrapping 
around anything that you wanted to dress up from a piece 
of candy to a bottle of whisky. 

Q. Was it used for candy in those days? A. Yes. 

Q. Are you able to tell from the feeling of the foil 
approximately what gauge it is, or to state below what 
gauge it is, or within what range of guage that foil is? 
A. I would say this foil is somewhere between .0005 and 
.0007, in that area. I don’t know exactly. 

Q. Referring to RX-17, can you fix the date when that 
foil sample was being processed and sold? A. This would 
also be prior to 1928. 

Hearing Examiner: 1920 or ’28? 

The Witness: ’28. 


By Mr. Spriggs: 


972 Q. What kind of foil is that? A. This is colored 
embossed foil, unsupported. 

Q. Is there any laminated foil in there? A. No, none. 

Q. What were the uses of that foil? If you mow. A. 
This booklet also calls it a dress for candies. 

Q. Do you know whether or not foil was used in those 
days as dress for candies? A. Yes, sir. 

Q. Can you fix the range of gauges of this foil? A. I 
would say my answer would be the same as on the other 
book, somewhere in the area of .0005 to .0007. 

Hearing Examiner Hier: Doesn’t it say on the book? 
That is a pretty wide range of gauges, .0005 to .0007. 

The Witness: To the finger it isn’t, sir. It is pretty 
hard to tell by touch. It doesn’t say here. 

Hearing Examiner Hier: It doesn’t say on the exhibit? 

The Witness: No. My guess would be it is probably 
.0005. 
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Mr. Spriggs: We will have Mr. Eichner, an expert, give 
his opinion on it. 
Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


Q. RX-18, can you fix the date when such foil was 
973 processed and sold? A. This is also a sample book 
of the United States Foil Company which would fix 

it prior to 1928, 

Q. What is the limit or range of gauges in your opinion 
in that foil? A. I would say that all of this is in the area 
of .0005, .0006. 

Q. What were the uses of that foil, the principal uses, 
as faras youknow? A. This says, ‘‘for the finest candies”? 
on the front of it. 

Q. Do you know of any other uses it had besides candies? 
A. The book doesn’t call for anything but candy. I believe 
however, that this was sold for other decorative uses. 

Q. RX-19, can you fix the date for RX-19? A. No. This 
is a Reynolds Metals Company early sample book. My 
guess would be it would be in the late twenties or early 
thirties. 

Q. What is the gauge of that foil? A. I would say that 
is .00065, .0007. Probably .0007. 

Q. Is it laminated or unsupported foil? A. It is unsup- 
ported. 

Q. Do you know what the uses were of such foil? A. 
Crinkle foil was used for, I think, all types of decorative 
applications. 

Q. Do you have any knowledge of whether it was 
974 ever used as florist wrap? A. I don’t know. 

Q. What is the relation between United States 
Foil Company and Reynolds Metals Company? A. Well, 
United States Foil was the original company formed by 
Mr. BR. S. Reynolds to manufacture foil. In 1928 Reynolds 
Metals Company was formed, and the United States Foil 
Company ceased to be an operating unit. Reynolds Metals 
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became the operating unit and today the U. S. Foil Com- 
pany owns controlling interest in the Reynolds Metals 
Company, but it is not engaged in the manufacture of foil. 

Q. Can you fix a date for RX-20 during which the foils 
shown therein were processed and sold? A. Well, I am 
very familiar with this book. It was in existence at the 
time I came with Reynolds. We used it. It would be prior 
to 1935. Frank Hichner may be able to fix the date closer 
than that. 

Q. What kind of foil is shown there? A. This is colored, 
embossed, unsupported foil. 

Q. What were the uses for which such foil was sold, if 
you know? A. This was used for all decorative purposes. 
Tt was used, I think, largely as a candy wrap, the same as 
the other foils you showed me. It was used for window 
decoration. Any sort where you wanted a fancy package. 

Q. Are you able to state the sizes of the orders 

975 which were taken in those days for such foil? A. I 

think this book probably shows the minimum order. 

Ten pounds, which may be divided among not more than 
three designs. 

Q. What would be the size—was that sold in rolls in 
those days? A. No. This was sold in sheets, stock sheets 
20 by 25 inches. No extra charge for cutting to smaller 
sizes. 

Q. We come now to RX-21. Are you able to fix a date 
as near as you can during which that sample book of Alcoa 
—Aluminum Company of America—was sold? A. I can’t 
fix an exact date. I would just say it is an old sample book. 
Probably back in the same area as the Reynolds’ ones. I 
would guess in the early thirties. 

Q. Do you think Mr. Hichner might be able to fix that? 
A. Possibly. 

Q. What kind of foils are shown there? A. These are 
all—well, there are some plain foils. There is some plain 
laminated, embossed laminated, this is colored unsupported 
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foil, colored and embossed unsupported foil. The majority 
of them are colored embossed unsupported. 

Q. The colored and unsupported embossed foils, are you 
able to determine or fix a range of the gauges of those 
foils? A. I would say .0005 to .0006. 

Q. I hand you RX-22 and ask whether you can fix 
976 the date during which Alcoa foils were produced 
and sold. A. No, I couldn’t fix an exact date on this. 

Q. Do you know about how long ago—that is, could you 
fix a date, earlier and not later than such and such a date? 
A. My guess would be that it would be in the thirties. 

Q. What kind of foils are shown in that sample book? 
A. This is apparently—illustrates a wide variety of gauges, 
all in plain unsupported foil, .00025, all the way up to .005, 
the extremes, as well as some gauges between, with a variety 
of embossings in .0005, unsupported, and some wax un- 
mounted foil. There is colored embossed foil in .0005, 
unsupported. That is about it. 

Q. I don’t know whether dates of some of these earlier 
exhibits have been fixed. At the risk of a slight amount 
of repetition. I will ask: RX-1, can you fix the date for 
that? A. Oh, yes. This states it is the 1932 decision. This 
is a Reynold’s sample book. 

Hearing Examiner Hier: RX-2 1934 and 735. 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: ‘‘Three’’ is 1937, and ‘‘four’’ 
is 1938. 

Mr. Spriggs: All right, if we have that, that is all right. 

By Mr. Spriggs: 
977 Q. RX-23, what kinds of foils are those? A. 
These are plain colors, unsupported. And these are 
colored embossed, unsupported. And these are also plain 
colors, unsupported. 

Q. What are the gauges of those foils, in your opinion? 
A. There is no reference made to gauge. 

They would be in the .0006-.00065 area, I would guess. 
Probably .00065. 
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Q. To your knowledge, whose foil sample book is that? 
A. This is a sample book of the Johnston Foil Manufac- 
turing Company, of St. Louis, Missouri. 

Q. Do you know of your own Imowledge whether that 
company is engaged in the processing of foil? A. Yes, sir. 
They are a foil roller and converter. Very sizeable. 

Q. Do you know how long it has been in existence? A. 
They claim to be the oldest foil roller here in America. 
I think they have that here. Since 1889. 

Q. Have you any knowledge as to whether or not that 
company has been acquired by any other company within 
the past 12 months? <A. Yes, sir. They were acquired by 
Standard Packaging, of New York. 

Q. And in what business is Standard Packaging en- 
gaged? A. They are in the general flexible packaging busi- 
ness. 

Q. In your opinion, are any of the foils shown in 
978 this sample book suitable for or sold to florists? 

Mr. Walker: I object to the question. There are 
two questions in one. 


By Mr. Spriggs: 


Q. To your knowledge, is the foil shown in that sample 
book suitable for use by florists as a wrap for potted 
plants? A. I would say, Yes, sir. 

Hearing Examiner Hier: Do you know actually whether 
it is sold by the Johnston Company or its acquiring outfit 
for that purpose? 

The Witness: From time to time Johnston has been in 
this area. They have sort of been in and out of it. 

Hearing Examiner Hier: Nibbling in sampling? 

The Witness: Well, Johnston’s is the sort of an outfit, 
if there is any way they can pick up an order, they will 
pick it up. They don’t have what we call programs the 
‘way we do. 

Mr. Spriggs: I think there has been testimony in the 
record by others that it has sold foil to the florist trade. 
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Hearing Examiner Hier: Let me ask you, Mr. Spriggs. 
The testimony for the past 15 minutes gives me the im- 
pression of one of your prongs for the defense here, or one 
of the thrusts of your defense, is the stressing of reasonable 

functional interchangeability enunciated by the Su- 
979 preme Court decisional majority in June of 1956, 

in what is known as the Cellophane ease, U. S. vs. 
DuPont, I think, 351 US. Is that it? Just so I know which 
way we are going. What road are we traveling here? 

Mr. Spriggs: Our theory is this: We want to show that 
neither color nor embossing is a peculiar physical charac- 
teristic to foil sold to florists. 

Hearing Examiner Hier: I think that phrase was used 
in the Cellophane case, too, although it was used in the 
disjunctive there and used in the conjunctive in a case a 
year later generally known as the General Motors case. 

Mr. Spriggs: I want to show there are many other uses. 

Hearing Examiner Hier: I just want to be able to read 
the road signs. 


By Mr. Spriggs: 


Q. Mr. Murphy, to your knowledge with what tolerance, 
plus or minus, is Reynolds Wrap, for example, produced? 
A. All aluminum foil is produced on a tolerance of plus 
or minus ten percent. 

Q. And what is the gauge of Reynolds Wrap? A. Reyn- 
olds Wrap, in what we call the standard Reynolds Wrap, 

is .0007. That is the largest selling item. 
980 Q. I hand you what appears to be box of Reynolds 
Wrap, and ask where you got it, or did you get it? 
A. Yes, I picked this up on the way over here this morning 
at Peoples Drug Store on 14th and H Street, I believe it is. 

Q. Will you open it up, please? 

Now, before I continue with that, with what tolerance is 
the foil which is processed and sold as a florist wrap, or to 
the florist trade, made? 

A. The same tolerance, plus or minus 10 percent. 
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Q. Then as to the Glory foil, the plain silver foil which 
Arrow Brands sells, is there actually any difference be- 
tween Reynolds Wrap at .0007 and the foil which may find 
itself sold as a florist wrap of that gauge? A. Well, the 
standard, of course, in one is .00065, and in the other, 
.0007. 

Reynolds Wrap on the light side would be literally light- 
er than .00065. .0065 within tolerance on the heavy side 
would be heavier than .0007. I don’t think there is any con- 
sumer or otherwise who could tell the difference, by feel. 
.0007, the lower limit of .0007 within 10 percent would be 
.0063. 

Q. Do you know whether there is any reason, from a 
functional standpoint, as to the use or the standard of 

.00065 as a florist wrap? A. It is a balance between 
981 practical application and economics, again. I would 

say that .00065 is the lighest gauge that won’t tear 
readily that you dare use and still get your best economies. 
.0007 would be a better wrap but would cost a little more. 
.0008 would be even better but again would cost more. So 
J think it is standardized out. I went through this before 
on household foil. Household foil went all the way down to 
0035. But we found that if you get much below standard 
.0007 you begin to give a product to the housewife that is 
not completely acceptable. 

Q. Then, as I take it, .00065 is the cheapest foil that can 
be practicably and safely used as a florist wrap? A. Yes. 
I think it found its own level. 

Hearing Examiner Hier: Where is the resistance point 
of the housewife, as you go down in gauge? 

The Witness: That is the difference between your wife 
and mine, I guess. 

Hearing Examiner Hier: I am afraid so. Mine doesn’t 
seem to care. I just wondered what the sales experience 
was. 

The Witness: Occasionally, some foil gets out just be- 
cause you can’t control it that much, light, and we will 
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get letters from the housewife, ‘‘What have you done with 

Reynolds Wrap? It is too thin.’? We will check it out. 

It is probably one roll out of a million, but the gal will 
write you a letter about it. 

982 Mr. Spriggs: I don’t know whether to offer the 
roll or not. 

Hearing Examiner Hier: I don’t see any point to it. We 
use it all the time. I—— 

Mr. Walker: I use it most of the time because I wrap 
stuff in it to put in the fireplace. 

Hearing Examiner Hier: It is the most widely-sold wrap 
there is, isn’t it, in spite of the quilted business going on 
now? 

The Witness: We still out-sell our competitors. 

Hearing Examiner Hier: I don’t think it is necessary to 
put it in the record. 

Mr. Walker: I think it should go in. It was referred to. 
There are several things I want to ask him about Reynolds 


Wrap. We are going into Reynolds Wrap in detail. 

Hearing Examiner Hier: All right. If you want to elicit 
questions about that, we will put it in. One box of Reynolds 
Wrap will be received in evidence as Respondent’s Exhibit 
28. 


(Whereupon, Respondent’s Exhibit 28, was received in 
evidence.) 


By Mr. Spriggs: 


Q. I hand you a document and ask if you can identify 
what portrays? A. Yes. This portrays end-uses 
983 for .00065 metal, and .0007 metal as from the records 
of the Reynolds Metals Company. 
Q. Was this prepared under your supervision, general 
supervision? A. Yes, : 
Q. Does it portray various end uses of .00065 and .0007, 
aluminum foil, as sold by Reynolds Metals Company? A. 
Yes. 
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Hearing Examiner Hier: Does it also portray the cost? 
I don’t mean the sales price because that takes into con- 
sideration cost. But is there a difference in the cost of 
production of these two different gauges? 

The Witness: Yes. We have more metal in one than you 
do in the other. 

Hearing Examiner Hier: That is what I assumed. It is 
not on that particular sheet. That doesn’t bar the exhibit 
by any means. I just wondered if it also showed that. 


(The document referred as was marked Respondent’s 
Exhibit 29, for identification.) 


Hearing Examiner Hier: I assume you offer it? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Have you seen it? 

Mr. Walker: Just now. I have no objection. 

Hearing Examiner Hier: Respondent’s Exhibit 29 is 
admitted. 


984 (The document referred to, heretofore marked for 
identification Respondent’s Exhibit 29, was received 
in evidence.) 


Hearing Examiner Hier: Mr. Spriggs, I might as well 
warn you now that differing uses is some evidence of in- 
ter-product competition, of course. But unless the sub- 
stantiality is shown there is not much you can do with 
such evidence. For instance, you have here, ‘‘Neat In- 
terleaving’’. How substantial are sales for that purpose? 
That is left strictly in the air. And unless the substan- 
tiality of these different uses is shown, I don’t see what 
I can do with the evidence except that there is some fringe, 
perhaps substantial, but fringe competition between proj- 
ects, inter-product competition and inter-use competition 
of the same product. 

I don’t know whether you plan to put in any of the 
evidence of sales or not. One or two of the Commission 
cases have raised that question and I will raise it, anyhow. 
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For instance, on .00065, cover for take-out coffee. I don’t 
know how substantial that use is. And not knowing how 
substantial it is, I would have to assume that it is a fringe 
or peripheral use and insubstantial because if it were 
substantial there would be some figures in the record on 
the point. 

I am just telling you that now because you are starting 

your defense and you might as well have it now 
985 instead of getting booby-trapped later when most 
findings are in. 

Mr. Spriggs: I think we could get the figures. But, of 
course, that would take a considerable period of time. If 
you speak of annual figures you have to go through all 
the purchase orders and all. 

Hearing Examiner Hier: I understand the burden in 
the sense of accurate figures practically insuperable. But 
the burden can be met, it seems to me, at least to some de- 
gree, by the testimony of those who sell the stuff. 

Mr. Spriggs: It can. What would you regard as sub- 
stantial in amount? We can perhaps cover that. 

Hearing Examiner Hier: I see that I have gotten myself 
into another haunted house, not knowing which door to 
open, and I don’t want to stick my neck out by saying what 
I regard as substantial. 

There are a great many uses for nearly every product, 
outside of the technical and scientific instruments. But 
the substantiality is the crucial factor. 

Mr. Spriggs: The purpose of this, primarily, as you can 
see, is this: One, .00065 and .0007 gauges of foil, with the 
tolerances, are so close as practically to be physically 
indistinguishable, and they have a common denominator 
that we think makes them allied so that there is no really 

peculiar physical characteristic differential in gauge 
986 between .00065 and .0007. 

We want to show that there are many uses for 
those gauges of foil besides the mere florist wrap, and 
consequently it doesn’t have any particular physical char- 
acteristic or use insofar as gauge is concerned. And then 
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we will treat color and embossing later. That is the idea 
of it. 
987 Hearing Examiner Hier: Mr. Murphy, I have al- 
ready interrupted and injected into this examination. 
You have on both lists here .00065 and .0007 and the word 
‘“‘conversion.’? Do I understand by that that it is sold to 
what are known in the flexible-packaging field any way as 
converters for laminating, embossing, coloring, and the 
like? 

The Witness: Yes, That would mean we were unable 
to trace the end use. We sold it to someone and didn’t 
know where he resold it. 

Hearing Examiner Hier: That is what I thought. I 
wanted to be sure. 

Mr. Spriggs: I think that we will try to get some figures 
up, and I think that you can get those. 

The Witness: Yes, sir. We can estimate it. 

Mr. Spriggs: I don’t know whether you will permit the 
witness to testify in terms of substantiality and fringe 
areas. But he can go down here generally and then we 
will try to get the figures in the meantime and put them in. 

Hearing Examiner Hier: If he is in a position to testify. 
Of course, as general sales manager and manager, he is the 
head man for the whole flexible-packaging field. I don’t 
think he would be as conversant with the end uses as the 
fellow who has to convince the converter or purchaser in 
the field of the many end uses for which he can buy this 

material. Such as, for instance, Mr. Roth was a 
988 number of years ago, who traveled around, he be- 

came undoubtedly familiar with their problems and 
soon. The man who sits down here in Richmond, directing 
the activities of many other salesmen, I think would be a 
little far removed. 


By Mr. Spriggs: 


Q. Do you receive reports from your salesmen on which 
you exercise your business judgment? A. Yes. I do a lot 
of traveling around, too. Roth isn’t the only man. 
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Hearing Examiner Hier: The traveling you do is usually 
using a hatpin on the salesman? 

The witness: I do a lot of talking to customers, too. 

The gauge—it doesn’t make any difference to me whether 
he buys .00065 or .0007, as long as we are putting foil to 
that end use. 


By Mr. Spriggs: 


Q. The item of suppository wrap, .00065, is that a sub- 
stantial item in dollars? 

Mr. Walker: I object to that question. 

Mr. Spriggs: If he knows. 

Hearing Examiner Hier: Why? 

Mr. Walker: Read the question. It calls for a conclu- 
sion. 

Hearing Examiner Hier: If that is the only objection, 

it is overruled. 

989 Read the question back, if he wants it read. 


(The reporter read the question.) 


Hearing Examiner Hier: You may cross-examine as to 
what he means by “substantial.’’ 

Mr. Walker: Pardon me. That is a legal conclusion. 

Hearing Examiner Hier: Legal? Substantiality of ac- 
tual sales? I don’t see any legal conclusion about that. 
It is a factual conclusion. If he has $200,000 a year busi- 
ness in it, that is actual, not legal. I don’t agree with 
your objection. 

You may answer the question. 


(The reporter read the question.) 


Hearing Examiner Hier: If you know, I will caution you 
and others. If you don’t know, say so. You may approxi- 
mate, you may recollect, and you may average, but you 
may not guess. 

The Witness: I am struggling with the word “substan- 
tial’? myself. 
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Hearing Examiner Hier: For instance, what percentage 
of your total sales of .00065, roughly, does this particular 
use—suppository wrap? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: What percentage of your total 
sales are accounted for by that end use? 

The Witness: I don’t know. I think I had better say 

I don’t know. 
990 Hearing Examiner Hier: I didn’t think you would. 


By Mr. Spriggs: 


Q. Perhaps I can get at it this way: If you would look 
at the items listed on RX-29, would you state for the 
record the ones that you know of which you consider to 
be, or which are considered to be substantial? A. Well, as 
far as within the usage of .00065, your novelties, your candy 
wraps, your window decorations, florist wrap, I would say 
they are substantial within that gauge. and your .0007—— 

Hearing Examiner Hier: Wait a minute, before you 
go to the next page. You said florist wrap, and that is what 
we are stewing about here. Is that sales by Reynolds Met- 
als Company prior to acquisition or since the acquisition of 
Arrow Brands? 

The Witness: I believe this is since the acquisition. 

Hearing Examiner Hier: Can you tell me whether your 
sales of that wrap prior to acquisition were substantial, 
also, in comparison with the other items listed under .00065? 

The Witness: The florist wrap listed here would be foil 
that we sold to someone who converted it into a further 
item. But we are able to identify the end use. 

Hearing Examiner Hier: Go to the next column. 

The Witness: We sold foil to Highland Supply, 

991 which they converted, which would have been listed 

here. In .0007, I would say your potato wrap, sand- 

which wrap, fruit wrap—of course, Reynolds Wrap is 
very substantial. 

Is that enough? 
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Hearing Examiner Hier: What is the difference between 
sandwich wrap and Reynolds Wrap? 

The Witness: We literally sell a cut sheet to take out—— 
Hearing Examiner Hier: You cut it? 

The Witness: To a take-home restaurant, cut to a spe- 
cific size to just a wrap a sandwich. 

Hearing Examiner Hier: It is Reynolds Wrap cut to 
size, in effect? 

The Witness: In effect. It is .0007 plain aluminum foil 
and sheets that we sell. Not to the consumer, but to a 
restaurant or hotel. 

Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


Q. I notice under .00065 there is Household Wrap. Is 
that an error? A. No. I think I testified last time, there 
has been .00065 used for household. As a matter of fact, 
Alcoa for a long time used .00065 until we, I think, just 
through the pressure of our Reynolds Wrap, forced them 


up. 

Q. Mr. Murphy, from your standpoint, are you 

992 able to describe or to state what, in your opinion, is 

florist wrap? In what field generically is florist wrap, 

from your standpoint? From what field does it come in 

merchandising? A. In the general wrapping or packaging 
field. 

Q. In packaging is there any differentiation between the 
types of packaging? A. Well, in the broad areas we have 
flexible packaging versus rigid packaging—rigid being 
cans and glass; flexible being films and foils, papers, 

Q. Soap wrappers, for example? A. That would all be 
flexible, unless they put it in can. 

Q. To your mind in what field specifically would florist 
wrap be? A. That is in the flexible packaging field. 

Q. Is flexible packaging color, or what part does color 
play in flexible packaging? A. Well, I would say color 
plays a very important part in flexible packaging. All you 
have to do is look in a grocery store. 
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Q. Are foils embossed which are used in the flexible- 
packaging field? A. Yes, in some areas. 
Q. And they are colored? A. Yes. 
Hearing Examiner Hier: Principally soap and can- 
dy. 
993 The Witness: Well, you will find embossed foils 
in cigarettes, colors in cigarettes today. Actually, 
this field moves so fast, there were a lot of changes since 
we have been here in June. 


By Mr. Spriggs: 


Q. I show you RX-24 and ask if you can point out on that 
sheet any item of flexible packaging? A. Well, all the 
items here are Reynolds aluminum foil, which is all flex- 
ible packaging, so I say they all do. Domino Cigarettes 
has the foil around the cigarette. The paper cup is part 
of the package. Over that is plain cellophane. All of those 
items are considered part of flexible packaging. 

Your chewing gum, you have foil around the individual 
sticks. The individual sticks are packaged in a combination 
of foil and cellophane. All of those are considered flexible 
packaging. 

Q. Is cheese, for example, wrapped—is foil used for 
cheese wrap? A. Yes, sir. In very huge volume. 

Q. Can you state whether that is colored or embossed? 
A. Well, that of course depends upon the individual brand 
and what the man who is selling the brand thinks in terms 
of design. The one that is represented here, Philadelphia 
Cream Cheese, which is Kraft Foods and the largest 
seller in the line, is an embossed wrap, which has been 

printed. 
994 Their Cracker Barrel Cheese, which is one of their 
larger selling items, is a gold wrapper. You may 
be familiar with that. That is a gold wrapper which has 
been printed, colored gold. 

Q. I invite your attention to an article in Modern Pack- 

aging, RX-26, beginning at Page 279, Aluminum Foil, by 
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Nicholas Cook, of Kaiser Aluminum and Chemical Sales, 
Inc., and particularly to the paragraph on Page 280 headed 
‘Principal end uses,’’ and ask you whether or not after 
reading it to yourself, you agree with the statements in 
that paragraph? A. Yes, I think that is authoritative. 

Hearing Examiner Hier: Wait a minute. Who is this 
fellow? What is his background? Do you know him? 

The Witness: Yes, I know him. 

Hearing Examiner Hier: What does he do? Is he gen- 
eral sales manager of flexible packaging? 

The Witness: No. He is a product man with Kaiser. 
I don’t know whether his title is here or not. 

Yes, Assistant Product Manager of foil, Kaiser. He is 
a technical man, pretty much. 


By Mr. Spriggs: 


Q. In order that the record would be plain, can you state 

the various uses with which you agree that unsupported 

foils are made into? A. He says, ‘‘Unsupported foils 

995 are made into milk closures, florist wraps, hermeti- 

cally sealed packets, and metal parts wraps, as well 

as tags, nameplates and sealing tapes. Other uses include 

wraps for yeast, hard candy, chocolate, and cheese, and 
over-wraps for frozen food trays.’’ 

Q. Does respondent sell unsupported foil for such uses? 
A. Yes. 

Hearing Examiner Hier: For milk containers? 

The Witness: This was milk closures. We well foil to 
four or five companies who make the foil milk bottle elc- 
sure from it. We don’t make the final closure. 

Hearing Examiner Hier: On top of the rigid glass bottle? 

The Witness: It goes on top of the bottle. 

Mr. Walker: It is a cap. 

The Witness: Yes. 

Mr. Walker: It is the same as the old milk cap, except 
it doesn’t go over the bottle. It goes down the side of the 
bottle. 
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The Witness: Yes. It protects the lip of the bottle from 
contamination by dirt. Most health authorities have ruled 
out the old plug cap. 


By Mr. Spriggs: 


Q. I direct your attention to a paragraph which is headed 

‘‘Decorating,’’ on Page 281 of the same article, and 

996 ask whether you agree with that? A. Yes, I am 
sure I agree with it. 

Q. Mr. Murphy, can you state what the standing or stand- 
ard of Modern Packaging magazine is, RX-267 A. Yes. 
Modern Packaging I think without question is the leading 
trade publication in the packaging field. This is their 
encyclopedia issued once a year, and I think is the standard 
reference work in flexible packaging. 

Q. And so recognized in the trade? A. Not just flexible. 
Excuse me. In packaging. 

Q. All kinds of packaging? A. Yes. 

Q. I invite your attention to Page 199—some of these I 
want to go through won’t take too long, if your Honor 
please, it emphasizes it—aluminum foil converted, esti- 
mated production for 1955 as 141,000,000 pounds, and for 
1956, 155,000,000 pounds, which appears on Page 199 of 
the encyclopedia. In your opinion, is that a fair state- 
ment? A. Yes. These are from the Department of Com- 
merce figures which are collected from the trade. 

Hearing Examiner Hier: Is that of all gauges, for all 
uses? 

The Witness: Yes. 

Mr. Walker: All kinds, paper and—— 

The Witness: This is aluminum foil we are talking 

about. 
997 Mr. Walker: This says paper bags, grocery, vari- 
ety and specialties. There is no aluminum foil 
there. 

The Witness: No. But the figure we are talking about 

is aluminum foil converted. 
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Mr. Spriggs: Aluminum foil converted, 141,000,000 
pounds for 1955 and 155,000,000 for 1956. This is another 
item up here. 

Mr. Walker: I misunderstood you. 


By Mr. Spriggs: 


Q. Directing your attention to Page 230, paragraph 5, 
“‘Foils,’’ reading as follows, and we need it in the record: 

“The foils are the most functional of the metallic papers. 
A continuous sheet of metalic foil is applied to a paper 
backing with a bonding adhesive. 

“Currently, aluminum has replaced practically all other 
metals in the manufacture of foil. A striking color line is 
available. Foil papers are usually more brillant than other 
metallics and are used widely in the decorative functional 
range for the packaging of many perishable foods, tobacco 
products and novelty items, as well as for labels and 
seals.’? 

In your opinion, is that a correct statement? 

A. Yes. 

Q. This is on another field, but since we are going through 
it chronologically, we had better take it even though it is 

out of sequence. 
998 I direct your attention to Page 261 of the exhibit 

RX-26, types of Cochran foil, and also the following 
page, in which are listed the various foils for sale of Coch- 
ran Foil Company. To your knowledge, is Cochran Foil 
in position and able to produce colored and embossed foils 
of all gauges for all end uses? A. Yes. Not only ina po- 
sition but currently are producing those products. 

Q. Coming down to foil for use as florist wrap, do you 
know whether it is producing and selling directly to florists 
or not? A. No. I would say their sales are primarily to 
florist foil converters. 

Q. But if it so desired, does it have the equipment and 
is it in position at any time to produce, process and sell 
foil for use as a florist wrap? A. Yes. They just have 
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to decide this afternoon to go into the business and they 
would be in it. 

Hearing Examiner Hier: How do you know that? Have 
you been in their plant? 

The Witness: Yes, I have been in their plant. I also 
compete with them in the marketplace. 


By Mr. Spriggs: 


Q. To your knowledge, does it have for sale the 
999 foils listed on Page 262 of the exhibit RX-26? A. Yes. 

Q. On the next page is Milprint. Do you know 
whether Milprint is in position to produce or process foils? 
A. Yes. Milprint does process foils. They are one of the 
major flexible packaging converters. They are currently 
owned by Philip Morris, and to the best of my knowledge 
are producing colored embossed foil for Philip Morris 
Cigarettes today. 

Q. In your opinion, is Milprint, Inc., in position, if it 
so desired, to process and sell foil for use as a florist wrap? 
A. Yes, I would say it would just involve a marketing de- 
cision. Production-wise they are in a position to go in. 

Q. Now coming to Aluminum Foils, Inc., advertisement 
on Page 267 of the exhibit RX-26, do you know whether that 
company is in position to process foils which could be 
used for florist wrap? A. To the best of my knowledge, no. 
They are a foil roller and I do not think they have embos- 
sing or coloring equipment, although of course as we pointed 
out before, it wouldn’t take much time to get some if 
they wanted to. They are not to my knowledge offering col- 
ored embossed foils in the marketplace. 

Q. Does it sell, to your knowledge, any foil to converters? 

A. I would say the bulk of their sales is to converters. 
1000  Q. Have you any idea of the foil capacity? Foil 

rolling capacity of Aluminum Foils, Inc, A. Yes. 
I think they are rated in the neighborhood of 24,000,000 
pounds a year. A couple of million pounds a month, which 
is a substantial operation. 
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Hearing Examiner Hier: Rated by whom? 

The Witness: By the industry. Those figures of course 
are theoretically confidential. I am sure every competitor 
of ours knows what kind of equipment we have and what 
it can produce. 

Hearing Examiner Hier: It is a computed figure rather 
than an actual figure? 

The Witness: Yes. It is an educated guess, based on 
knowledge of the equipment that has gone into the plant. 

By Mr. Spriggs: 

Q. Do you know whether Aluminum foils, Ine, is a 
subsidiary of any other corporation or is owned in part 
by any other corporation? A. I don’t know the exact 
financial structure, but they are financed and probably 
owned by the Swiss Aluminum Company. We call them 
the ‘‘Swiss’’ in the trade. 

Q. I think you have said that packaging is colorful and 

decorative; is that correct? A. Yes, sir. 

1001 Q. Is there any maxim that you know of that is 
used as a merchandising feature in packaging? A. 
You will have to rephrase that question. 

Q. Is there any slogan that you have in merchandising 
which you use to sell colorful packaging? Do you know 
whether ‘‘Sell the package and you sell the item’’—have 
you ever heard that? A. It is not one that I use. Put it 
that way. 

Q. Directing your attention to Page 283, the article 
‘Laminated materials,”’ by Herbert T. Colbrook, and the 
particular sentence as follows: 

‘‘For example, the packaging engineer can unite the dec- 
orative appeal of thin aluminum foil with the mechanical 
strength and greaseproofness of glassine paper—and 
thereby produce a perfect candy wrapper.’’ 

Do you agree with that? A. Yes, sir. 
1002 Q. Directing your attention to page 286 of Re- 
spondent’s Exhibit 26, dealing with an advertisement 
of custom-made ‘‘Fisher’s Aluminum Foils for Perfect 
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Packaging’, does that Company sell foils in the United 
States? <A. Yes, sir. 

Q. What kind of foil does it sell? A. They sell plain 
foil, they sell colored and embossed foils. They have been 
active for many years. As a matter of fact, they have been 
advertising regularly in Modern Packaging for many years. 

Q. Where is the Company from? A. Middlesex, England. 

Q. Do you know whether it sells any foils that might be 
used for florist wrap? A. Yes. 

Q. Does it so sell? A. I believe so. I think they are 
probably having a little hard time competing with the 
Austrians and the Germans themselves. 

Q. I turn to page 288 of Respondent’s Exhibit 26, Ven- 
esta foils, Parsons and Whittimore, Incorporated. What 
kind of foil does it sell? A. It sells plain foil and con- 
verted foils, colored embossed; I think they say here, “Di- 

rect Printing or Embossing, Venesta Foil’’. 
1003 Q. Is it able to produce and sell foil if it wanted, 
as a florist wrap? A. Yes. 

Q. On the next page, Trojan Foil, is that a foil or is that 
apaper concern? A. It is a paper company, Gum products, 
who are in the foil field. They are primarily a laminator. 
I would say they are primarily a laminator. 

Q. As far as you know, they do not sell any substantial 
amounts of unsupported foil? A. No, I don’t think so. 

Q. At page 302, I simply direct your attention to an 
advertisement of respondent itself. After looking at that, 
do you consider that is correct? A. Yes, sir. 

Q. To your knowledge, has it pioneered in every direc- 
tion of packaging processes? A. Has Reynolds? 

Q. Yes. <A. Yes, sir. 

Q. As a matter of fact, do you know of any use of foil 
that Reynolds at one time or another hasn’t produced and 
sold? A. I would say that I don’t know of any major use 
of foil that we haven’t originated, and very few minor 
ones. 
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Q. Turning to pages 305 and 306 of the Exhibit, 

1004 Respondent’s Exhibit 26, an advertisement of Re- 

vere Foils, and a statement on the next page of the 

various kinds of foils which it produces, to your knowl- 

edge, is Revere able to produce and sell foils which may be 
used as florist wrap? <A. Yes, sir. 

Q. Do you know whether it actually does do so? <A. 
Whether they currently are or not, I don’t know. But, 
again, they are like J ohnston, they have been in and out 
of the market. They are perfectly capable of producing. 
As a matter of fact, they produce colored and embossed 
foils as a part of their regular line. 

Q. I direct your attention to a part of the advertisement 
on page 306, which states ‘Aluminum foils, plain and col- 
ored, in gauges from .00017 and heavier.” To your knowl- 
edge, does it produce those types of foils? A. Yes, sir. 

Q. Revere Company Peran Brass, Incorporated? A. 
Yes, sir. 

Q. It also states, ‘Lighter gauge foils for food wraps, 
candy wraps, displays, Christmas tree ornaments, greet- 
ing cards.” Would you say that the foils spoken of there 
are unsupported foils? A. They would be both. Your 
candy wrap, your Christmas tree ornaments would be un- 

supported. Greeting card foil could be unsupported 
1005 or laminated. Food wrap could be unsupported or 
laminated. 

Q. Do you know whether Revere is affiliated with 
any other company? A. Well, Revere some years back, 
three or four years ago, bought out Standard Rolling Mills, 
who were a foil roller of aluminum and composition foils— 
lead. Then, of course, subsequently Revere and Olin Math- 
eison formed jointly Ormet Corporation, which just recently 
brought in their first production of aluminum. They are 
now in the basic aluminum business. 

Q. To what extent is Revere Foils with its affiliations 
integrated now? A. Well, they are integrated all the way 
back to—I think they are back to bauxite now. Ormet has 
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bauxite and produce aluminum and roll foil, color, emboss, 
print and laminate. 

Q. Do you have any idea of the approximate foil rolling 
capacity of Revere Foils? A. Yes. I would rate them 
probably between a million and a million and a half pounds 
a month. Say, 12,000,000 to 15,000,000 pounds a year. 

Q. I direct your attention to page 385 of Respondent’s 
Exhibit 26, which contains an advertisement of the Chaspec 
Mannfacturing Company, Greenwich, Connecticut, and ask 
you whether there is any foil shown on that advertisement? 
A. Yes. I would say this whole advertisement was printed 

on foil. 
1006 Hearing Examiner Hier: Is that the Chester Pack- 
aging Division of St. Regis? Is that what it is? 

The Witness: I hate to admit that I don’t know who they 
are. That is what it sounds like. I don’t know them by 
that name. 

By Mr. Spriggs: 

Q. Do you know in what kind of activities this particular 
Company is engaged, so far as embossing and coloring of 
foil? A. I don’t know the Company. It is obvious it is 
somebody in Boston, colored in foil. 

Q. It says on the side, ‘‘This page is an example of Chas- 
pee’s fine printing and decorating technique.’? In your 
opinion, isit? A. That is an excellent piece. 

Q. I direct your attention to an article entitled ‘‘Wraps, 
Types and Uses,’’ beginning on page 406, by W. B. Bro- 
nander, Jr., who appears ot be with the Scandia Manufac- 
turing Company. Are you familiar with that Company? 
A. Yes, and with Mr. Bronander. He is President of Scan- 
dia, one of the leading manufacturers of over-wrapping 
equipment. 

Q. I direct your attention to page 408, ‘‘Special Occasion 
Wraps,’’ reading as follows: “Wraps readily lend them- 
selves to the important merchandising task of dressing up 
products and packages for special promotions—Christmas, 
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Easter, Mothers’ Day, and the like. Frequently this 
1007 is done merely by over-wrapping or banding the 

year-round or regular package with an appropriate 
wrapper band. In addition, to private designs that may be 
created, a wide selection of stock designs is available. Many 
are printed on transparent film to permit the brand or 
product identification to show. Candy and tobacco are big 
users of special-occasion wraps, but the technique is ap- 
plicable to any product or package that lends itself to wrap- 
ping methods and special promotions. An important ad- 
vantage of over-wrapping the regular package is that the 
special-occasion wrap can be removed when the holiday is 
passed.’’ 

In your opinion, is that a correct statement of the 
function and use of wraps? A. Yes. 

Q. In your opinion, would wraps of colored and embossed 
foil for wrapping on a pot used by florists be a part of the 
wraps and uses of wraps spoken of? A. Yes. He is talk- 
ing here about dressing up products for special promotions. 
I think that is the area you are in, with a florist wrap. 

Hearing Examiner Hier: Isn’t the moisture or vapor 
transmission rate of aluminum foil zero, or very close to it? 

The Witness: Depending on the gauge. When you get 

to certain gauges you get what we call “pin-holing.’? 
1008 Hearing Examiner Hier: How about .000652 
The Witness: We would have some pin-holing, so 
that the rate would not be zero. But relative to other sheets 
you still have much better performance. 

Hearing Examiner Heir: Relative to polyethylene film? 

The Witness: Relative to polyethylene film would be 
much better. 

Hearing Examiner Hier: Much better? 

The Witness: We are combining a lot of aluminum foil 
with polyethylene today to get the toughness and strength 
of poly and the MVT properties of foil. 
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1009 By Mr. Spriggs: 


Q. In your estimation do the special-occasion 
wraps constitute a substantial business? A. Yes. 

Mr. Walker: Of course, your Honor, I am objecting to the 
word ‘‘substantial.’? They can tell how much the business 
is. The Court, of course, the Hearing Examiner, and the 
Commission, can infer whether or not it is substantial. 

Hearing Examiner Hier: You may cross-examine on that 
point and bring out the fact that he has no accurate figure 
in mind if that is the fact. 

The Witness: Well, just whisky alone, which has been a 
new development in the last two Christmases, I would say 
when you take the foil over-wrap and the paper over-wraps 
and the cellophane that goes around it, there are millions 
and millions of dollars in just Christmas whiskies. We do 
in the millions ourselves. 

Hearing Examiner Hier: You mean Christmas whisky 
wraps? 

The Witness: Christmas whisky wraps. 


By Mr. Spriggs: 


Q. How about candy and tobacco as special-occasion 
wraps? A. Yes, both substantial, in my opinion. 

Q. Could you give any estimate of dollars involved in 

candy and tobacco as special-occasion wraps? <A. 
1010 No. Most of that would be cellophane or paper to- 
day. 

Q. Is the packaging market a substantial market in size? 
A. Yes, sir. I think it is bigger than the—bigger than the 
automotive market or bigger than the textile market. 

Hearing Examiner Hier: But not bigger than cosmetics. 


By Mr. Spriggs: 


Q. I invite your attention to page 420 of RX-26, which 
states ‘‘important facts about the $15 billion packaging 
market.’? In your opinion, is the market of that size? A. 
That is the figure that is generally used. 
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Q. Simply to illustrate the use of color in aluminum, I 
invite your attention to “‘ridged aluminum foil containers,’’ 
an article by John B. Bowman, vice-president, sales, EKCO- 
Alcoa Containers, Inc., appearing on page 494 of RX-26. 
First, what is EKCO-Alcoa Containers?) A. EKCO-Alcoa 
Containers is a co-op formed jointly by EKCO Products 
and the Aluminum Company of America to engage in the 
manufacture of aluminum foil containers—manufacture 
and sale of aluminum foil containers. I believe it is jointly 
owned. 

Q. Is color used in those containers? A. Yes. 

Q. Are they embossed, do you know? A. Well, it is a 

little different application of the word ‘‘embossed.”? 
1011 However, we do emboss the name on the bottom of 

the container of the user. Morton’s Pot-Pie, the 
name Morton is embossed in the bottom of the container. 
These Kraft cheese cups here are actually ribbed. Itis a 
form of embossing, waht we call ribbing. These are col- 
ored. 

Q. You are referring to rib cup made of light gauge 
aluminum foil shown in a picture at the top of page 495? 
A. Yes. 

Q. Are those containers colored? A. Yes. That is col- 
ored unsupported foil before it goes into the container 
form. 

Q. I invite your attention to Section 15, beginning at 
page 564, of RX-26, entitled, ‘Designing the Package’? by 
Gordon Lippincott, and Walter Margulies, Industrial De- 
signers, New York. Are you familiar with them? A. Yes. 
They are probably two of the leading industrial designers 
in the country today. 

Q. And you consider their opinions to be authoritative 
and worthwhile in the industry? A. Yes, sir. 

Q. I invite your attention particularly to the para- 
gaph on page 565 entitled, ‘‘Color in Packaging Design,” 
which says: “Of all the individual elements that go into 
package design, perhaps the most striking is color. Always 
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conscious of its importance in packaging, designers 
1012 are becoming even more aware today of the re- 
sponses colors engender.”’ 

Do you consider that to be correct? 

A. Yes. 

Q. I will read two other sentences: ‘‘Many cliches about 
color and what they mean to people are being disproved. 
Many subtleties about color and their associative meanings 
are coming to light. In addition, new methods of printing 
and new packaging materials make possible richer true col- 
ors, as well as greater use of color.’’ 

Do foils in packaging make use of the striking qualities 
of color in packaging? 

A. Yes. I think in all your packaging materials the 
greater and greater burden is being placed on color, A 
good example is that ten years ago we had mostly four- and 
five-color presses. Today our 7- and 8-color presses are 
running three shifts and our four and five color presses 
probably one. 

Q. Can embossing be done by use of printing as well as 
by embossing machines? A. Yes. You can emboss just 
with a printing plate with no ink on it. Not a rotogravure 
plate but a letter press plate with no ink on it. If you hit 
it hard enough, it will emboss. 

Q. So that embossing is done both by embossing machines 

and by printing machines? A. Yes. 
1013 Q. Today which would you say is more used as 
equipment for embossing: printing machines or just 
plain embossing machines? A. I would say both. They 
each have their place. 

Hearing Examiner Hier: We will recess at this time and 

reconvene at ten minutes to two. 


(Whereupon, at 12:20 p.m. o’clock, the hearing was re- 
coneve at 1:50 p.m. o’clock.) 
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1014 AFTERNOON SESSION 
(1:50 P.M.) 


Hearing Examiner Hier: You may proceed. 


Whereupon, 
Paul Murphy 


resumed the stand as a witness, and, having been previ- 
ously properly and duly sworn, was further examined and 
testified as follows: 


Direct Examination (Continued) 


By Mr. Spriggs: 


Q. Mr. Murphy, directing your attention to page 576 of 
RX-26, an article on embossing by John H. Forsman, pres- 
ident, C. H. Forsman and Company, Fairlawn, New Jer- 
sey, I ask you whether or not in your opinion the article on 
embossing correctly states the process and the effects pro- 
duced by embossing. A. Yes. 


Q. Directing your attention to an advertisement on page 
587 of the encyclopedia, RX-26, of the H. H. Heinrich Com- 
pany, in which it is said, ‘‘Color is paramount in today’s 
packaging,’’ do you agree with that statement? <A. Yes, 
sir. 

Q. Directing your attention to page 617 of RX-26, re- 
lating to an advertisement of Foxon foil, the Foxon Com- 
pany, Providence, Rhode Island, are you familiar with that 

company? <A. Yes, I am very familiar with them. 

1015 They have been a customer of ours for many years. 

Q. What does the word Pangburn’s in that relate 

to? A. Pangburn is a candy company. This would be a 
label that would go on a candy box. 

Q. Does Foxon Company do embossing and coloring of 
aluminum foil? A. Yes. This particular label is both col- 
ored and embossed. 

Q. In your opinion, is the Foxon Company able to pro- 
duce and process colored and embossed foils which could be 
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used and sold as florist wraps? A. Yes, I think they would 
have no difficulty. 

Q. Is it a substantial company? A. Yes. It is a very 
well-known company, with a very fine reputation. 

Q. How long has it been in business? A. As long as I 
can remember. They are one of the older, what we call 
fancy paper converters in New England. 

Q. Coming to page 620, relating to an advertisement of 
Rotogravure Packaging, Inc., are you familiar with that 
company? <A. Yes, sir. 

Q. What kind of work does itdo? A. It is in the general 
flexible packaging field. You can tell by its name it is pri- 
marily rotogravure. It produces wraps, labels. 

Q. Will you glance at the advertising and state 
1016 whether in your opinion the company is able to pro- 
duce or process the foils stated thereon? A. Yes, sir. 

Q. In your opinion, is it capable of producing or process- 
ing foil colored and embossed which could be sold as florist 
wraps? A. Yes, sir. 

Q. Do you know what kind of wraps it actually is selling 
today or not? If you don’t simply say so. A. They are, 
as I said, in the general flexible packaging field. I would 
say primarily over-wraps for food packaging. 

Q. On the next page is an advertisement of Foilcraft 
Printing Corporation, page 621, dealing with an advertise- 
ment of Smirnoff vodka. In what business is that corpora- 
tion engaged? A. They are a foil converter. They are 
primarily a seal press printer, although I believe they have 
Flexographic equipment. They are primarily what we 
call in embossed seals, embossed labels. 

Q. Is it capable of producing foil or producing foil which 
could be used as florist wrap? A. I would think so. 

Q. Now, we come to page 626 of RX-26, Cameo Dye and 
Label Company, in New York, dealing with labels, seals, 
tags, and embossed material. Do you know anything about 
that company? A. Yes. We have sold them from time to 
time. 
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Q. In your opinion, is that company capable of 
1017 producing foil, embossed, or colored, which could be 
used as florist wrap? A. I would think so, yes. 

Q. One more, on page 628, Farberware’s produced by 
Allen Hollander Company. Are you familiar with that 
company? A. No, I don’t know that company. 

Q. The advertisement there has a foil symbol on it. 
What kind of foil would that be? A. That is printed and 
embossed foil. It says, ‘‘We selected embossed gold foil 
in developing a label to do this.’’ 

Q. Now, we come to an article on page 630, Section 17, 
“Decorative Packaging,’ with a subtitle ‘Reaching the 
Gift Market.’? 

Do you consider that that is an accurate article regard- 
ing the potentialities of the gift market—give-wrap 
market? 

A. Yes. First of all, I presume any article in here is 
authoritative. 

Q. Apart from this article do you consider that the gift- 
wrap market does have a high potential in sales? A. Well, 
it is a very large market, an existing market today, for- 
getting about potential. We estimate gift-wrap today, 
which is primarily paper, at about $50,000,000 a year. That 
is over and above other areas. That is direct consumer 

gift-wrap. That doesn’t include pre-wrap whisky 
1018 and this sort of thing that is illustrated here. 
Q. Is foil used in gift-wrap? A. Yes. 

Q. Directing your attention to one more article on page 
632, “Novelty and Gift Packages,’’ and I read the first two 
paragraphs and ask you whether or not they are accurate 
in your opinion: ‘‘Borderlines between the everyday and 
the decorative or the novelty package are becoming less 
distinct as the increased merchandising demands put upon 
packaging produce an almost daily crop of imaginative and 
attractive designs in constructions. Today’s novelty pack- 
age rapidly becomes next week’s standard package. This 
is true even in fields such as some of the goods where 
packaging ideas are slow to permiate. In fields like cos- 
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metics that are keyed to constant change, @ successful idea 
finds enough imitators to set up a trend. Decorative pack- 
aging basically is directed toward gift, special occasion, and 
luxury markets.”’ A. Yes, in my opinion—— 

Mr. Walker (interposing) : What page is that? 

Mr. Spriggs: 632. 


By Mr. Spriggs: 


Q. And the next paragraph thereafter: “Decorative gift 
special occasion, special theme and novelty packaging as 
separate categories are all overlapping in their definitions 

and purposes. Yet, each has its distinctive features 
1019 that perform a specific sales job.”” 
‘Is that true, in your opinion? 

A. Yes, sir. 

Q. Have you ever heard of the slogan, ‘‘Decorate the 
package to sell the product”’? A. Yes, sir. 

Q. What application has foil to that slogan or relation? 
A. Well, I would say the bulk of the foil, aside from house- 
hold uses which also include a lot of decorative purposes, 
are sold primarily for packaging applications where the 
eye appeal or decorative value is one of the prime reasons 
for the packages being. 

Q. I want to go through certain paragraphs of our an- 
swer here. Many of them have already been taken care of 
by the exhibits. There are just a few I would like to cover 
through direct testimony. 

Is Aluminum Company of America to your knowledge an 
integrated company? 

A. Yes, sir. 

Q. That is, it has production of aluminum all the way 
from bauxite through foil? A. Yes, sir. 

Q. Is Kaiser Aluminum and Chemical Corporation an in- 
tegrated company so far as the production of aluminum is 

concerned? A. Yes, sir. 
1020 Q. And that includes all the steps from bauxite 
mines to and through foil? A. Yes, sir. That is 
through the conversion of foil, as well as rolling foil. 
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Q. And the same statement applies also to Alcoa? <A. 
Yes. 

Q. Are you familiar with the company known as Repub- 
lic Foils and Metals, Inc.? A. Yes, sir. 

Q. Where is it located? A. They are located in Dan- 
bury, Connecticut. 

Q. Do you know what the approxiate capacity is for foil 
rolling of that company? A. They are rated at five or six 
thousand pounds a month. 

Q. Are you familiar with the company known as Strana- 
han Foil Company? A. Yes, sir. 

Q. Where is it located? A. They are located in New 
Jersey. 

Q. Do you know what its capacity is? A. I would say 
roughly the same as Republic—five or six hundred thou- 
sand pounds a month. 

Q. Are you familiar with R. J. Reynolds Tobacco 
1021 Company as a foil roller? A. Yes, sir. 

Q. What is its annual capacity as far as you 
know? A. As far as I know, they are rated at 2,000,000 
pounds a month. A substantial operation. 

Hearing Examiner Hier: How much of that do they 
use themselves? 

The Witness: Well, up until the last year they have been 
consuming practically—when I say their production, they 
can produce a whole lot more than they are turning out 
every day. 

Hearing Examiner Hier: In other words, they are lim- 
iting their production, according to you, to what they need? 

The Witness: Yes. But they have been very active in 
the market. They have set up a separate company called 
Archer Aluminum, who are going into the market place 
selling converted foil, plain foil. Actually, we are watch- 
ing to see what direction they do take. They have a lot 
of capacity to sell which they cannot consume, and J think 
they are trying to determine where they fit into the market 
place. 
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By Mr. Spriggs: 


Q. Is R. J. Reynolds Tobacco Company, together with 
its affiliate or subsidiary or connection known as Archer 
Aluminum which you have just mentioned, able to produce 

foil converted, embossed, and colored which could 
1022 be sold as florist wrap? <A. Yes, sir. They bought 

out a company known as the Frank Driscoll Com- 
pany, who were laminators, colored and printed foil, and 
have since expanded the operation considerably. 

Q. Do you know whether they are actually in the market 
and producing foil which is being sold to florists? A. I 
heard only in the last few weeks that they were soliciting 
business, but I can’t tell you that I literally ran into them 
myself. 

Q. I should have asked you whether Aluminum Company 
of America is able to process and produce colored and 
embossed foil which could be sold and used as florist wrap? 
A. Very readily. 


Q. What would your comment be as to the ability and 
capacity of Kaiser Aluminum and Chemical Company to 
produce such foil and process it? A. The same. It is 
purely a marketing decision. They have the equipment 

to produce the end product. 
1023 Mr. Spriggs: If you want to take my word for it, 
CX-60-A to G is a list of converters of aluminum 


foil. 
By Mr. Spriggs: 


Q. Will you examine this list hastily? A. I am familiar 
with the list. 

Q. In your opinion, are there any companies in that list 
which are capable and able to produce colored and em- 
bossed foil which could be sold as florist wrap? A. I would 
say dozens of them. 

Q. Would you say that they are located in every region 
that is shown on that exhibit? A. Yes, sir. 

Q. At least some of them? A. Yes, sir. 
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Q. So that in every region there are at least some in that 
list which would be able to produce and sell colored and 
embossed foil suitable for use as florist wrap? A. Yes, sir. 

Hearing Examiner Hier: On these ‘‘ability’’ questions, 
Mr. Murphy, are you talking about machinery and pro- 
ductive facilities which they either have now or which 
can be converted to that purpose; is that it? 

The Witness: Yes. I would say my answer was based 
on equipment they have now. 

Hearing Examiner Hier: I mean in each one of 
1024 these instances? 

The Witness: Yes. You have a whole group of 
people here who are currently coloring and embossing foil 
with a paper backing. The machine I don’t think knows 
that that foil has paper backing on it. It is working on 
the foil surface and they could very readily put .00065 in 
that same equipment and it would come out, spooled, and 
be what you call—— 

Hearing Examiner Hier: You have been a salesman—— 

The Witness: I hope I still am, sir. 

Hearing Examiner: —and you still are in some respects. 
Why is it they haven’t gone into this market? 

The Witness: Why shouldn’t they? 

Hearing Examiner Hier: Why haven’t they gone into 
florist trade market if they have the productive facilities? 
Of course, your answer necessarily must be a matter of 
opinion. You don’t know their internal operation or policy 
directives or anything else. What is your opinion as to 
why they haven’t invaded the florist foil market? 

The Witness: In my opinion, because the market is not 
extensive enough. I would say it is saturated. I think we 
saw, when we were here the last time, there are enough 
people in a small market to take care of it. Each of these 
people I think primarily feel they have a mission in life 

and they don’t feel florist foil is their mission. 
1025 They either are catering to the fancy-paper trade, 

and that is where they want to stay, that is the trade 
they know. 
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You might ask why didn’t Harry Roth invade the fancy- 
paper trade that they are in. I think he felt that his mis- 
sion in life was florist foil when he started Arrow Brands. 

Hearing Examiner Hier: You wouldn’t say the profit 
has anything to do with it? 

The Witness: No. I would say it might today. We 
know that it was highly profitable a couple of years ago. 

Hearing Examiner Hier: All right. 

The Witness: And they were equipped several years 
ago. 

By Mr. Spriggs: 


Q. The limited extent of the market itself would be one 
factor, would it not, for consideration? A. That is what 
Isay. We have saturation. I think we estimated possibly 
a $2,000,000 market and there were ten or twelve people 
in it. How many more can it afford to support? 

We have an example here, Consolidated Paper Bag Com- 
pany, a good example. They decided to go into it about 


a@ year ago when the prices were in a skid downward 

because they found some foreign foil they could buy for 
their foil bag business and said, ‘‘Boy, let’s walk 

1026 into this florist foil market.’? Any number of these 
could have made the same decision. 

Q. Is such list as you hold in your hand a constant or a 
fluctuating list, or what can you say? A. Well, it is fairly 
constant. Some of these names have been here for as long 
as I can remember. We are always adding people to it. 
When I say ‘‘we are,’ people are adding themselves to the 
list. But it is a pretty constant list. 

Q. Is Reynolds Metals Company in the gift wrap busi- 
ness, the sale of aluminum foil as gift wrap? A. Yes, sir. 

Q. How long has it been in that field? A. It has been 
in gift wrap as long as I have been with the company, so 
that I can say that I know it has been in it 23 years, with 
time out for national emergencies. 

Q. Will you describe briefly just what is meant by the 
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term ‘‘gift wrap’’ insofar as Reynolds’ business is con- 
cerned? <A. In gift wrap you generally describe—first of 
all, before we get to foil gift wrap, gift wrap is generally 
in two forms. One is a consumer roll which is purchased 
by the housewife to take home and wrap gifts. The other 
area is what we call a jumbo roll which the department 
store buys. It has more feet on the roll, which they wrap 
gifts internally in the department store. That latter phase, 
of course, has come up in the last ten years or so. 
Q. Do you have any short name for the gift wrap 
1027 which the housewife buys? Do you have any classi- 
fication for that? A. Just that we would call it a 
consumer roll of gift wrap. 

Hearing Examiner Hier: Do you rate the various mar- 
kets that you are in with this aluminum foil by way of sales 
volume? I assume that your Reynolds Wrap, your House- 
hold Wrap, is the largest? 

The Witness: Yes. Today Household Foil, as we call 
it, is—— 

Hearing Examiner Hier: What would be next? 

The Witness: Second would probably be these foil con- 
tainers which have grown very rapidly in the last few 
years. Thirdly, probably cigarette and tobacco usage. 
Then we start getting down into beer labels, food wraps. 

Hearing Examiner Hier: Where does florist foil, since 
you have acquired Arrow Brands, stand? 

The Witness: Tonnage-wise or dollar-wise? 

Hearing Examiner Hier: Dollar-wise. 

The Witness: I would say we probably have, just in 
packaging, twenty accounts that are bigger than Arrow 
Brands. From a broad standpoint, it would be way down 
the list. 


By Mr. Spriggs: 


Q. Arrow Brands built a plant which was spoken of in 

the testimony of either you or Mr. Roth when the Commis- 

sion was putting on its case, located at Torrance, 

1028 California. Are you familiar with that plant? A. 
Yes, sir. 
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Q. What is the primary purpose and intended use, or 
primary use of that plant? A. Well, the primary purpose 
for even the conception of the plant was to get ourselves 
into the gift wrap—I am talking about foil gift wrap— 
business, which we feel is a very big market that we have 
not explored, and no one from the aluminum industry has 
properly explored. 

Hearing Examiner Hier: You used the expression “got 
ourselves into.’’ I understand that you have been for years. 

The Witness: Yes. That is a good question. We are 
probably selling no more, possibly less, gift wrap today 
than we did twenty years ago. It has been a very disap- 
pointing venture for us. When I talk about ‘‘ourselves’’, 
J am talking about the whole aluminum industry. It is a 
market that I think we all agree has great potential for 
aluminum foil, and nobody has done anything about it. 
What we have done has been wrong. 

Hearing Examiner Hier: What is the cause of that? 
Price, design, coloring, merchandising, Madison Avenue 
advertising, or what? 

The Witness: That is a good word. Inertia is a good 

part of it. 
1029. Weare in this position: We have a whole lot of 

reasons given to us by the guys who have the as- 
signment in our company for the last twenty years, none of 
which we entirely buy. We think maybe they are excuses 
rather than valid reasons. That is why we gave Mr. Roth 
the assignment to start fresh with a clear mind and don’t 
look at anything we have done in the past, and come in 
and give us a recommended program for gift wrap. 

Hearing Examiner Hier: I don’t get much distinction in 
usage between gift wrap and florist wrap, to this extent: 
They both have the same utility, due to their attractive- 
ness, beauty, or such as that. They have no utility in and 
of itself. 

The Witness: No. In my opinion, florist wrap is a gift 
wrap for flowers and you have beefed it up with plain metal 
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because it has to cling to the pot. Whereas, when you 
come to wrapping that box over there, a paper-back foil 
is more suitable. 

Your thinking is the same as mine. That is why we 
bought Arrow Brands. 


By Mr. Spriggs: 


Q. As a matter of fact, going back and attempting to 
look over the reasons why gift wrap has not been as suc- 
cessfully promoted as you seem to feel it could have been, 

World War II had some effect on that, did it not? 
1080 A. We were out of business for four years, and out 
of business again for two years during Korea. 

Q. When you say ‘‘out of business’? you mean out of 
that particular business? A. In gift wrap, yes. It con- 
tributed to the general inertia. 

Q. After World War II, what was the demand for in- 
dustrial aluminum, as compared with the capacity of 
Reynolds Metals? A. There was a shortage of aluminum 
in the industry, I think, between World War IT and through 
well past Korea, except for I think a period of about six 
months in 1949 there was a short time there when there was 
a little more capacity than sales. But that was the only 
time. 

Q. Do you find in your business that there has been any 
emphasis in coloring and gift wrap packaging in the last 
ten or fifteen years? A. In the business or in the field 
generally? 

Q. In the field generally. A. The whole field has moved 
in that direction. Gift wrap today is a tremendous business 
compared to what it was ten or twelve years ago. 

Q. In your opinion, what is the potential in the gift-wrap 
field? A. The best estimates we have been able to get 
through market research is that the gift-wrap business— 

and I am not talking about aluminum foil gift wrap, 
1031 I am talking about gift wrap which is primarily 
paper; there is some cellophane and some foil, but 
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the bulk of it is paper—is a fifty million dollar industry 
today. And in terms of foil, it would be greater. In other 
words, if that was all converted to foil, which is a higher- 
priced product, it might be a sixty or seventy million dol- 
lar industry. 

Q. Is the plant at Torrance—and we refer to that as the 
Arrow Brands Plant for convenient reference—equipped to 
produce gift wrap? A. It is currently in production on 
gift wrap. 

Q. Who put up the money for that plant? A. The Reyn- 
olds Metals Company. 

Q. And who owns the plant today? A. Reynolds Metals 
Company. 

Hearing Examiner Hier: Reynolds owns the plant and 
Arrow runs it? 

The Witness: No. Reynolds is running it. 

Hearing Eaxminer Hier: Who is the boss out there? 

The Witness: Harry Roth is the boss, and he wears two 
hats. 


By Mr. Spriggs: 


Q. What are the two hats? A. He has an Arrow Brands 

hat and Reynolds Metals hat. 
Q. He is president of Arrow Brands? A. Yes. 
1032. Q. What position does he hold with Reynolds 
Metals? A. He has the position of general mana- 

ger, what we call our decorative foils division, and has the 
supervision of that plant and whole conduct of our gift- 
wrap program. 

Hearing Examiner Hier: What are you including in the 
term ‘‘decorative foils’? Gift wrap and florist wrap? 

The Witness: The florist is still in Arrow Brands. The 
gift wra pis in the decorative foils division at this stage 
of the game. We have as of right this morning or this 
afternoon more than we can handle in those two things. 

Hearing Examiner Hier: The term “decorative foils 
division”? includes gift wrap and florist wrap; is that right? 
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The Witness: No. The florist wrap is still in Arrow 
Brands, a subsidiary company. 

Hearing Examiner Hier: It is still a separate proposi- 
tion? 

The Witness: Decorative foils division covers anything 
else we might do in the decorative line. We just haven’t— 
we have a couple of years to keep Roth pretty busy just 
on gift wrap. 


By Mr. Spriggs: 


Q. I don’t know whether the Examiner had in mind 
decorative foil as a term, and what he considered was in- 
cluded in the term “decorative foil,’ or whether he was 
referring simply to the setup between Arrow Brands and 

Reynolds. 
1033 Hearing Examiner Hier: No, I wasn’t referring to 
either one. He used the term ‘‘decorative foils divi- 
sion.”’ 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: The word ‘‘division’’ implies to 
me that that is a separate merchandising if not also admin- 
istrative section of the Reynolds Metals Company. I won- 
dered whether or not ‘‘decorative foils’’ included anything 
more than gift wrap and florist wrap in your administrative 
setup. 

The Witness: No, not today. I think eventually it will. 

Hearing Examiner Hier: The two of them are separate? 

The Witness: Yes. 


By Mr. Spriggs: 


Q. Novelties, what would you include there? Colored 
and embossed foil used in novelty items and so forth? A. 
If we ever had a big program on that. Today we just sell 
foil to people who make novelties. Someday maybe Harry 
Roth will come in with some bright ideas for novelties and 
we will decide to get into the manufacture of it. But as of 
today we don’t envision that, and we have no plans for it. 

Q. Under what name is gift wrap produced, both at 
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Reynolds plant and at the plant at Torrance to be mer- 
chandised? A. Asa Reynolds product. 
Hearing Examiner Hier: How does the consumer 
1034 price, Mr. Murphy, vary comparatively between cel- 
lophane, paper, and foil for gift wrapping? I don’t 
care for exact figures. Which is the highest? Which is the 
most expensive? 

The Witness: Square inch for square inch and pattern 
for pattern, foil would be the most expensive. Paper would 
be the least expensive. 

Hearing Examiner Hier: Then cellophane is in the mid- 
dle? 

The Witness: Cellophane in the middle. 


By Mr. Spriggs: 


Q. I don’t know whether your answer is clear that you 
intend to merchandise gift wrap under the Reynolds name. 
A. Yes, sir. 

Q. Allgiftwrap? A. Yes, sir. 

1035  Q. By the way, what is the condition of the foil 

industry with relation to its capacity; that is, what 
is its production running in relation to its capacity? A. 
‘Well, the industry today, according to the figures which are 
published by the Aluminum Association are, I would say, 
in July and August, the industry was running somewhere 
at 45 to 47 percent of capacity. Today it is probably run- 
ning between 50 and 55 percent of capacity. 

Hearing Examiner Hier: Wait a minute. Capacity is 
confusing to me. Does that include aluminum ingots and 
sheet-—— 

The Witness: No. This is for rolling of aluminum foil. 
The industry is operating at about 50 percent of its equip- 
ment, roughly. In other words, we have an awful lot of 
productive capacity available for expansion. 


By Mr. Spriggs: 


Q. To make it clear, the foil production is about 50 per- 
cent of the domestic foil capacity? A. Yes, sir. 
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Q. That is, domestic production of foil? A. Yes, sir. 

Q. Do you receive reports as to the importations of foil 
in the United States? A. Yes, sir. 

Q. What can you say as to the increase or decrease of 

importations in 1958 over 1957 insofar as you have 
1036 gone? A. Well, in 1957, there were, I think, 31%4 

million pounds of foil that came in from foreign 
sources. The figures lagged by about six or eight months, 
so that any statement I make about the imports this year 
are based on my opinion from what I know has happened 
with specific accounts. We are not only highly concerned 
about it, but the whole industry is concerned. I think in 
June I stated that we weren’t excited about it because it 
was only 300,000 pounds a month, but if it ever got to the 
proportion of a million pounds a month we might be excited. 
I think the level of imported foil has reached very close to 
that million-pound a month figure. The Aluminum Asso- 
ciation apparently is taking quite some steps with, I think, 
the State Department, or the Department of Commerce, on 
the subject. 

Hearing Examiner Hier: I was going to ask you, what 
is that answer based upon. You said the State Department 
or Commerce Department figures or estimates? 

The Witness: The figures are probably lagging six 
months. These are based upon accounts that I personally 
know about. 

For instance, Consolidated Bag, we have talked about. 
Consolidated Bag, up until 18 months ago purchased all 
their foil domestically. We, to our best knowledge, got 
about a third of the business, Kyser got a third and Alcoa 

a third, and we did five or six hundred thousand 
1037 pounds a year with them, so we knew they used some- 
where in the vicinity of 2,000,000 pounds a year. 
They haven’t bought one pound of domestic foil this year, 

Hearing Examiner Hier: That is a projected figure, then? 

The Witness: So there are a couple of million pounds in 
that one account. 


780 


Other accounts, a good example is Beachnut Packing and 
Chewing Gum. I don’t believe they have ever bought a 
pound of aluminum foil from foreign sources. In August, 
when there was a price increase in ingots of seven-tenths of 
a cent, they made a decision to purchase 60 percent of 
their requirements from Europe. There is an account that 
used 100,000 pounds a month. There is 60,000 pounds right 
there that you can put your finger on that you know exists. 
I think at a million pounds a month I am probably within 
that 10 percent plus or minus tolerance area. It has grown 
tremendously this year. And literally since I was up here 
in June. 


By Mr. Spriggs: 


Q. Have you found that the importations of foil, or the 
importers of foreign foil select any special targets for their 
salest A. Well, their first targets were, I would say, in 

two areas. One was florist foil which was probably 
1038 the first target, and I would say the second was con- 

denser foil which is an industrial application. Ap- 
parently, what they were looking for were areas where the 
gauge and the widths were pretty standard. So that they 
couldn’t compete in areas where six- or eight-day delivery 
was needed, which is the case of the Flexible Packaging 
Converters. If we don’t give six- or eight-day service on 
the requirements of flexible packaging converters we don’t 
get the business. But that is because they don’t know until 
they get an order what gauge or width they are going to 
need. 

But in florist foil we have standard widths, standard 
gauge, condensers are pretty standard. Beachnut, which 
uses one width, one gauge all year-round, are very excel- 
lent targets for them. 

Hearing Examiner Hier: Why wouldn’t they invade the 
supermarket target, or household foil market? The gauge 
there is relatively stable. Florist wrap is one of the 
smaller ones. 
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The Witness: I don’t know. I would say, primarily be- 
cause to do it would require a tremendous selling organiza- 
tion, a tremendous amount of consumer advertising. It is 
not easy. 


By Mr. Spriggs: 


Q. There is some artistic endeavor inherent in col- 
1039 ored and embossed foils? A. Yes, sir. Very 
definitely. 

Q. Do you find any special competence in Europe in its 
artistic endeavors in designs and in color? A. I think, like 
the Japanese, they are excellent copyists. 

Mr. Spriggs: May we have about two minutes? 

Hearing Examiner Hier: All right. Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 

Mr. Spriggs: I believe that is all, Mr. Examiner. 

Hearing Examiner Hier: Cross-examination? 

Mr. Walker: Your Honor, may we have fifteen minutes? 

Hearing Examiner Hier: Why fifteen minutes? 

Mr. Walker: I will say that I didn’t know when they 
would conclude their direct examination. I think we would 
save time. I am sure I am capable of standing here and 
cross-examining all afternoon. But I would like to organize 
the notes Ihave. A lot of material was presented. I want 
to talk to other counsel at the table. And I think we could 
save considerable time were we to take fifteen minutes, at 
this time. 

I will try to shorten the cross-examination of this man. 

Hearing Examiner Hier: I will give you five minutes for 

your smoking habits and five minutes to talk to 
1040 counsel. Ten minutes. 


(A short recess was taken.) 
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Hearing Examiner Hier: On the record. Go ahead. 


Cross-Examination 
By Mr. Walker: 


Q. Mr. Murphy, to refresh your recollection, I am going 
to hand you the Reynolds Aluminum Foil Products catalog 
which was introduced as Commission’s Exhibit 107, and 
refer to page 19-3-4, and ask you to describe the product 
shown on that page. 

Hearing Examiner Hier: Wait a minute. It is not 107. 
It is 117. 

A. The products described are what we call Reynolds 
Aluma Pot and Aluma Paks. 


By Mr. Walker: 


Q. When was that first made by the Reynolds Metals 
Company? A. Three years ago, I would say. 

Q. You brought that up? A. Yes, sir. 

Q. What kind of foil was used in that particular product? 


A. In this product, we used plain aluminum foil in gauges 
.0025 to .004, which were put through a punch press and 
formed into what we call a container. 
Q. Were they laminated? A. No. 
1041 Q. Were they creased in any way? Just plain 
aluminum foil? A. All that went in was plain alu- 
minum foil into the press. 

Q. Who were they intended to be sold to? A. They were 
intended to be sold to the nursery, the grower, and I might 
add that it has been a very disappointing program. 

Q. Was it intended to be sold to the florist? A. No. 

Q. What was their purpose? To replace the flower pot? 
A. To replace the clay pot, and the sale of that is to the 
grower. In other words, the florist generally purchases 
his plants from some guy who is in the growing business. 

Q. And that hasn’t sold very well? A. Well, the orig- 
inal concept was not as a container, let’s call it, that would 
end up in the floral shop, but rather in the grocery store. 
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If you go into a supermarket you will find plants today. 
The clay pot requires constant watering. And a grocery 
store is not equipped to water and they don’t have anybody 
to water and they are not going to fool around with water- 
ing. And the aluminum pot, say, with these small tropicals, 
we can keep a live plant and probably only water once a 
week. So a man can water on Saturday, close his shop, 
and wouldn’t have to water the whole following week. As 
I say, it has been a disappointment to us. I personally 
thought it would be a lot bigger than it is, 
Q. And you went into the direct manufacture or 
1042 processing of that yourself? A. Yes. It was very 
easy. We were in the foil container field. This isa 
pot pie-cup with a hole in the bottom. It wasn’t a difficult 
thing for us to get into. We were already making alumi- 
num foil containers. 

Q. Do you have any competitors in there? A. I don’t 
know of any because I don’t think the market we thought 
we were going to get ever developed to the point where 
anybody wanted to spend any money on the tools. 

Q. That would replace both the flower pot and the decora- 
tive aluminum foil, or decorative wrapper, whether it be 
aluminum foil or grass mats? A. I don ’t think so. I think 
we are talking about two entirely different markets. In 
other words, we weren’t shooting for the florist in any way 
through this program. We were shooting for the grocery 
store. And the groceryman isn’t going to put wrapped 
foil around a clay pot. And we are also in very little 
growing—these are small tropicals, what we are talking 
about. We didn’t make any sizes bigger than four inches 
around, which is about this big (indicating), the biggest 
we made. 

Q. That woud be a different market, a florist market? 
A. We envisioned it as a whole new market for aluminum 
foil. And I think some day it may come about. It isn’t 
there today. We haven’t gotten our tools or money out 
of it yet. 


784 


1043 Q. Since yon testified the last time in this matter, 

do you know whether or not the Reynolds Metals 
Company has advertised on the radio, florist foil? A. Not 
on the radio. On television. 

Q. And that was on a national network? <A. Yes. 

Q. When was that? How many times, do you know? 
A. Once, I would say, within the last month or six weeks. 

Q. And that was on a national network? A. Yes. 

Q. Do you know which one? A. That was on the Disney 
Show, Disney Presents, on Friday night. 

Q. Do you know which one of the networks it was on? 
A. ABC. 

Q. Do you know how many stations it appeared on? A. 
I would guess 130 or 140. 

Q. And it went from Coast to Coast, so to speak- <A. Yes. 

Q. Covered the United States? A. Yes. 

Q. And they had one or two spots devoted to florist foil? 
A. We had one spot of a minute, which was devoted ‘‘A 
Salute to the Florist Industry’’ and decsribed the only 

product that the aluminum industry has for florists. 
1044 And do you know how much that cost? A. No. 
It is not inexpensive. 

Q. Could you give me an estimate? <A. Well, you get in 
an hour—in a half-hour—in an hour we get three commer- 
cial minutes. I would suppose it would cost, if you took 
that part of the show—of course you realize we are selling 
aluminum on this show and we use various applications— 
I would guess it would cost $20,000, perhaps, time, pro- 
duction. 

Q. That would be the total cost? I mean, assuming now 
—of your advertising? Or are you just talking about the 
time? A. No, I am talking about the cost of putting that 
minute on the show. That is time and the production. 

Q. Do you know what your total show costs? A. No, I 
don’t know what it is now. We have several shows, and 
we have a package. But it is in the millions of dollars area. 

Q. Could you furnish us with that information? 
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Mr. Spriggs: Of course, that is beyond the scope of the 
direct examination. 

Hearing Examiner Hier: It is. 

The Witness: I think our Company considers that con- 
fidential. 

Hearing Examiner Hier: He didn’t go into that 
1045 on direct. If that is an objection, it is sustained. 

Mr. Walker: Can I ask any more questions about 
the radio show? He has already testified it cost $20,000, 
in his opinion. I want to show it doesn’t cost $20,000 but 
costs a good bit more than that. 

Hearing Examiner Hier: He did not go into that on 
direct examination. 

Mr. Walker: I understand that. 

Hearing Examiner Hier: So the whole thing of ques- 
tioning is improper, about this radio or other forms of 
advertising. 

Mr. Walker: If it please your Honor, I want to state 
for the record that this is, in my opinion, an administra- 
tive hearing. It is further my opinion and contention that 
this Commission at the close of our case, at the close of 
the respondent’s case, ean order the case back for further 
testimony if I ask about something which came up, since it 
happened since the close of the Government’s case because 
of the fact that this is an administrative hearing, because 
of the fact that this is evidence and could not have been 
introduced in the original hearing, we feel that in this type 
of case it is proper to ask this witness this question at 
this time. 

Hearing Examiner Hier: This evidence could have been 

introduced —— 
1046 Mr. Walker: It didn’t happen until after the close 
of the hearing. That is the question. 

Hearing Examiner Hier: Very well. If that is the case 
you can do it on what you might call rebuttal, when they 
get through with him. You may call him as an adverse wit- 
ness. He is an executive official and a respondent. There 
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is no reason why you can’t call him as an adverse witness 
and go into it then. You know we follow the American 
Rule of Limitation of cross-examination in these hearings, 
largely at the insistence of the Bureau of Litigation, of 
which you area member. And the practice, if not the legal 
reason, for doing so is that the average counsel in support 
of the complaint does not want and does everything in his 
power to keep respondents from cross-examining Govern- 
ment witnesses to either develop their defense or water 
down the direct examination to the point where it doesn’t 
amount to anything. 

The insistence of the American Rule comes from the 
Commission side in these cases. I have never known the 
Commission to even veer toward-—I keep saying the ‘‘Brit- 
ish Rule’’—I have never known the Commission to veer 
toward the American Rule in this type of hearing. 

The objection is sustained. You will have to go to 

something else which was covered on direct. 


1047 By Mr. Walker: 


Q. This morning you testified relative to Respond- 
ent’s Exhibit 16, I believe. A. Yes, sir. 

Q. You deseribed this as aluminum foil that was pro- 
duced by the United States Foil Company, the predecessor 
of the Reynolds Metals Company; is that correct? A. Yes, 
sir. 

Q. Do you know all the uses of this particular foil? A. 
No. I wouldn’t know it all by my own experience. The 
book, itself, says it is for candy purposes. 

Q. Do you know whether or not the United States Foil 
Company ever tried or attempted to sell this to the florist 
trade at that time? A. I don’t know. 

Hearing Examiner Hier: He didn’t come with them 
until 1933? 

The Witness: 1935. 

Hearing Examiner Hier: That was prior to 1928. 

The Witness: That was prior to 1928. 
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By Mr. Walker: 


Q. Do you know, or have you heard or know the history 

of whether or not they tried to sell it for any purpose other 

than candy? <A. I could only assume that it was sold 

1048 for other purposes besides candy. But I have no 
way of knowing. 

Q. Could this foil have been used at that time for decora- 
tive aluminum foil for the florist trade? A. It could have, 
yes. 

Q. Do you know the price of that foil? A. No, sir. 

Q. You don’t? Can you furnish us with this information? 
A. The price of that foil? 

Q. Yes, sir. A. I haven’t any idea. 

Q. I say, could you get it from your company? <A. I 
have no idea whether it is available. 

Q. Would you try to obtain the price of this particular 
foil? A. If the Court so wishes. That was a long time ago. 

Hearing Examiner Hier: Thirty years ago, Mr. Walker. 

The Witness: I don’t think I have a prayer of finding it, 
but I will do my best for you. 

By Mr. Walker: 

Q. Will you make an attempt to? A. Yes, sir. 

Q. Did you testify this morning as to the minimum 
amounts of this particular foil that could be ordered? A. 
I read from one of these. It was not this one. It must 

have been the other one. There is nothing about 
1049 minimum here. 

Q. Could you find out the minimum quantities on 
that particular foil that could be ordered? Or would you 
try to find out if it is available? A. I will try. 

Q. But you don’t know and have no knowledge of this 
ever having been—this particular type of foil ever having 
been attempted to be sold to the florist trade? A. I would 
have no way of knowing. 

Q. In fact, you testified in a previous hearing in this case 
that the Reynolds Metals Company had never attempted to 
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gell directly to the florist trade; isn’t that correct? A. Yes, 
that is correct. The Reynolds Metals Company. 

Q. Would that include its predecessor? A. I have no 
information about its predecessor. 

Hearing Examiner Hier: I don’t know why you are going 
into this in the absence of proof that they actually did. 
There is nothing for you to meet. He said it could have 
been. Was it sold to the florist trade. He doesn’t know. 
Nobody else said anything about it. Therefore, you have 
nothing to negate. 

Mr. Walker: I think one of the strongest features of the 
Commission’s case will be developed by this line of ques- 
tioning, and it will take a little time. I am going to have 

to go into it detail by detail, price by price, term by 
1050 term, of each one of the foils that was mentioned here 

this morning, because under the decision in the 
Brillo case, the Cellophane case—that is, the original Du- 
Pont case—at least we have to go in and question the rele- 
vant market and show the specifics of the particular prod- 
ucts involved or claimed to be involved in this matter. 

Hearing Examiner Hier: You may build your record as 
you wish. But as far as I am concerned, at my level, the 
only testimony on the point is that something could have 
been sold 30 years ago for a specific purpose, and nothing 
further than that. There is no negation, detail, specificity, 
or anything else required to offset that, because there is 
nothing to offset. There is no substantial evidence to offset. 

Tf the statement is made by the witness that this was 
and is sold for florist foil, that is a different matter. 

However, you may build your record for whatever appel- 
late purposes you wish. 

Mr. Walker: Pardon me for just one or two minutes 
while I make up my mind on this. 

Hearing Examiner Hier: All right. 


By Mr. Walker: 


Q. We will waive the request that we previously made 
for you to obtain these prices. A. Thank you. I don’t 
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think I could get them. It would be a lot of trouble. 
1051 Q. Or the terms of sale on Respondent’s Exhibit 
16. 

You don’t know the price of the foil in Respondent’s 
Exhibit 17, which you testified is similar, in 1928? A. No. 

Q. You don’t know the terms of sale? A. No. 

Q. The same thing would be true of 18 and 19, I assume. 
One of them was in 1928 and the other was 1920 to 30. A 
I would not know. 

Q. You testified one of them had some terms. A. This 
one (indicating) had a minimum order. 

Q. Which one was that? A. This is RX-20, 

Q. And that is put out by the Reynolds Metals Company? 
A. Yes. 

Q. What were the terms that they would sell at? A. It 
said, ‘‘This can be manufactured to order in minimum lots 
of 100 pounds of a design. A limited supply of each stock 
is carried enabling us to make prompt shipment of orders 
for less than 50 pounds of a design.” 

Q. That was evidently after the Reynolds Metals Com- 
pany had succeeded the United States Foil Company? A. 
Yes, sir. 

Q. You testified previously in this case as to the mini- 

mum orders of colored aluminum foil similar to 
1052 that contained in that particular catalog in which 
they were much higher at the present time? A. Yes. 

Q. When was that particular policy changed, if you know, 
as to the minimum requirements for an order? A. I would 
say my best estimate would be after World War II. In 
other words, I think we came into World War II with a 
lot of these things that after World War II we decided not 
to put back on the market. They were off the market for 
four years. 

Q. And was that one of them, the colored foil sold? A. 
This Deko-Art line, which was chopping it up, packaging 
in little bundles. We decided that was business for some- 
body besides us. 
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Q. Somebody else? And you sold it to converters and 
processors right immediately following World War II? 
Mr. Spriggs: What do you mean? 


By Mr. Walker: 


Q. You sold aluminum foil—— A. (interposing) We 
sold foil which they converted into items such as this, or 
in some cases we sold as we did to Arrow Brand, we sold 
colors and embossed foils which they cut up into pieces 
or put into small rolls. 

Q. Generally speaking, after World War II, the Reyn- 

olds Metals Company did not sell aluminum foil, 
1053 either plain, colored, or embossed in small packages 
for any particular trade? A. That’s correct. 

Q. But prior to that time you did? A. Prior to World 
War II we did. 

Q. Since the acquisition of Arrow Brands, is that the 
first attempt, either directly or indirectly that the Reynolds 
Metals Company has made to re-enter this market? A. 
What market are you talking about? 

Q. The market for packaged aluminum foil, we will say. 
A. No. We have packaged aluminum foil for gift-wrap all 
during that period, which was put up into a small roll. We 
started in 1948, packaging aluminum foil as household roll. 
We did not package foil for sale to the florist or cut up into 
little hunks to put around little pieces of candy. 

Q. But you did remain in the decorative aluminum foil 
for gift wrapping at all times? A. Yes, sir. 

Q. Who were your competitors in that? A. In gift 

wrapping? 
1054  Q. Say from World War IT on, 1946 and 1947. A. 
We are talking about aluminum foil gift wrapping 
and not paper? 

In aluminum foil gift wrapping we had companies such 
as Standard Rollings Mills, who are now Revere, in gift 
wrapping; Benmont Paper Company, who are still a very 
large factor. They were bought out by Dobeckmun and 
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Dobeckmun was bought out by Dow Chemical. They are 
an important factor in gift wrap and have a foil line. 

People such as Norcross today are large in gift wrap. 
They have foil in the line. The major part of their sale is 
paper. Chicago Printed String Company. There are a 
lot. 

Q. Can youname any more? A. N 0, not offhand. 

Q. If gift wrap ever sold as just plain and unlaminated 
aluminum foil? Or is it usually paper-backed? <A. It is 
usually paper-backed, since it has to go around boxes with 
sharp corners. With plain foil you would get puncturing 
and tearing. So that even though you might put it around 
some boxes with round corners, you have to be ready to 
put it around boxes with sharp corners so you put it out 
paper-backed. 

Q. Actually, the end use for gift wrap decorative alumi- 

num foil requires a little different physical product 
1055 than does the market for aluminum foil to be sold to 

florists? A. Yes. You have to get around that cor- 
ner. That is your problem. 

Q. So there is some physical difference between the two? 
A. Yes. 

Q. And that amounts to approximately laminating the 
paper to the aluminum foil and probabily using a different 
weight aluminum foil? A. You use a lighter gauge alumi- 
num foil to paper, and in the case of the wrap for flower 
pots you want a dead folding characteristic to cling to the 
pot which you can do better with plain aluminum, unmount- 
ed aluminum, than you can with the paper-backed. You also 
have a moisture problem in connection with flower pots. 

Q. That you don’t have with—— A, Wrapping of a box 
of neckties. 

Q. For instance, on aluminum foil which is to be used 
with the flower pots, if you used laminated paper the lamina- 
tion might come separated from the aluminum foil, might 
itnot? A. Yes, it could, if it got wet. 

Q. It isn’t as satisfactory as the plain unlaminated? 
A. No. 
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Q. You testified further concerning Alcoa in 1930 that 
they were producing aluminum foil, colored and embossed. 
Do you know their prices during those years. A. 

1056 No, sir. 

Q. Do you know Reynolds Metals Company’s 
prices? A. No, sir. 

Q. Respondent’s Exhibits 1, 2, 3, and 4 were the alumi- 
num foil produced during this period for which you don’t 
know the prices? Will you check that and see if that is 
correct (handing to the witness)? A. Yes, that is correct. 

There is a price list in this one, I find. Christmas prints, 
which is gift wrap. Here is a price list on the back cover. 

Q. Is that laminated? A. That is laminated foil. 

Q. And that is not the same product that is generally 
sold for the florist trade, isit? A. No. 

Q. In that itis laminated? A. Not for pot wrapping. 

Q. And it has a different price, generally speaking, does 
itnot? A. Yes. An entirely different product. 

Q. You said this morning that you picked up, on the 
way down here, some Reynolds Wrap. Could you tell us 

what you paid for that? A. I paid thirty cents for 
1057 it. I threw the slip away at noontime. 

Q. And how much aluminum is in that, the weight 
of the aluminum in that particular box? A. There is sup- 
posed to be a quarter of a pound. 

Mr. Spriggs: I don’t know that we went into any prices 
in regard to this, on direct examination. 

Mr. Walker: You didn’t. 

Mr. Spriggs: We were talking about physical character- 
istics entirely. 

Hearing Examiner Hier: No, but—— 

Mr. Walker: There was a contention here, your Honor, 
that this was in the same market and similar to the foil that 
was sold to the florists. 

Under the Brillo case this Commission has made the 
statement that prices is one of the distinguishing features 
and characteristics. Once they contend that and introduce 
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it in the case for that purpose we contend that on cross- 
examination of this witness we have a right to go into the 
prices. 

Hearing Examiner Hier: Stated in my own language, Mr. 
Spriggs, it is this: The rule for cross-examination is that 
the cross-examiner has the right of course to go into the 
features of anything brought out on direct, or to the rea- 
sonable implications thereof. 

You were, on direct examination, going into product 

competition, functional interchangeability, and so on. 
1058 It does seem to me that he has the right to go into 

price competition which you brought into product 
competition, because not only the Commission but the court 
in the Cellophane case regarded price competition as one of 
the phases of competition generally, which of course it is. 
Product competition, price competition, service competi- 
tion, in some industries, may be in some peculiar industries 
there are other types of competition. But they are all 
facets of the same thing. 

I will overrule the objection. You may answer. He said 
he paid thirty cents. 

What was your question? 

Mr. Walker: I asked him what he paid for it. 

Hearing Examiner Hier: I thought he said he paid thirty 
cents for it. 

Mr. Walker: Pardon me. I asked him what it weighed. 

Hearing Examiner Hier: He said it was supposed to be 
a quarter pound. He can’t tell how much it weighs. That 
is what it is supposed to weigh. 

You had some other question. 


By Mr. Walker: 


Q. How wide is this particular product? A. Twelve 
inches wide, 25 feet long. 
Q. In your position with the Reynolds Metals Company, 
have you ever heard of or do you know of florist foil 
1059 ever being sold to florists in this width? A. Offhand 
I don’t know. 
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Q. There might have been a few specific cases, but gen- 
erally speaking it is not sold in this width, is it? A. No. 

Q. I hand you, for purposes of identification, Federal 
Trade Commission’s Exhibit 170 to refresh your memory. 
Can you tell me how wide that is, approximately? A. I 
would estimate it at eighteen or twenty inch wide roll. 

Q. Generally isn’t that the width in which aluminum foil 
is cut, packaged, rolled, and packaged, and sold to the florist 
trade? A. Twenty inches, I think, is the standard width. 

Q. And it is generally sold in a twenty-inch width? A. 
Yes. 

Q. Isn’t there a reason for that, why they don’t use a 
narrower width? <A. I believe the reason is that it won’t 
go around all the pots. 

Q. That is right. They want something cut specifically 
for the florist trade; isn’t that right? A. It is cut to a 
width that will accommodate the pots the florist uses. 

Q. And Reynolds Wrap would not satisfy the particular 

demands of the florist market, would it? A. For 
1060 little pots it would. 

Q. But I mean generally speaking it wouldn’t 
satisfy the demand? A. I would say generally speaking 
if there was a demand for a twelve-inch roll it would be out 
tomorrow. 

Q. And therefore Reynolds Wrap, as it is now sold on the 
market, would not satisfy the demands of the florist market 
as it now exists, for a twmty-inch roll? A. We have an 18- 
inch roll of Reynolds Wrap. 

Q. Have you ever attempted to sell that in the florist 
market? A. No, we don’t sell anything to the florist market 
direct. 

Q. Has Reynolds Wrap ever been colored or embossed? 
A. Let me put it this way: We have colored a lot of it and 
have—when I say a lot, you had better strike that. We 
have colored a number of different samples. We feel there 
is a market for colored Reynolds Wrap. And I think one 
of these days we will be out with it. It is just something 
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we haven’t come out with. Our home economists tell us 
there is a big market for what we would call a decorator roll. 
The boys just haven’t gotten around to finding the answer 
to it. 
1061 Q. Do you know the price at which you sell Reyn- 
olds Wrap to the wholesaler or to the retailer in 
some instances, the chain store? A. I should know, but 
I don’t. There were some price changes about a month or 
two ago, and I didn’t know the current price. We can find 
out easily. 

Q. Can you give us the price structure over the past five 
years? Would that be very difficult? 

Mr. Spriggs: Of what? 

Mr. Walker: Of Reynolds Wrap as sold to the whole- 
saler or to the large retail accounts in the chain stores. 

The Witness: I can secure it for you. 

Mr. Spriggs: I object. That isn’t within the scope of the 
direct examination, and it is irrelevant and immaterial. 

Hearing Examiner Hier: Let me find out this: Are you 
claiming that there is competition between this Reynolds 
Wrap, which is here as Respondent’s Exhibit 28, and this 
decorative florist foil? 

Mr. Spriggs: I thought I made it plain that we were 
showing that there was no physical difference insofar as 
gauge is concerned, between Reynolds Wrap, which is .0007 
foil, and .00065 for the florists. There was no physical dif- 
ference in gauge. That is all it was introduced for. 

Hearing Examiner Hier: Do you concede, then, 
1062 that there is no price competition between Reynolds 
Wrap, Respondent’s Exhibit 28, and the florist foil 
which Mr. Roth’s company turns out now and has in the 
past? I think he has the right to go into it because you 
went into on direct one phase of competition. I think he has 
the right to go into other phases of it to show there is no 
price competition, unless that is conceded. 

Mr. Spriggs: I don’t see that there is price competition. 

What we are talking about is physical characteristics. 
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Hearing Examiner Hier: I know what you are talking 
about, but unfortunately for you the courts and the Com- 
mission regard competition as having many facets. 

Mr. Spriggs: That may be true, but because we use only 
one phase of it, to prove one phase, doesn’t mean that we 
are going into all of the other phases, or that they are con- 
sidered relevant as far as we are concerned. 

Hearing Examiner Hier: No, not as far as you are con- 
cerned, but I don’t agree with you there. If I understand 
the Cellophane doctrine of functional interchangeability, it 
means that it is interchangeable for the same use and that 
there is direct and open competition between various prod- 
ucts for the same end use. That competition means quality 
competition or utility competition, service competition, 

price competition. Those phases have all been gone 
1063 into. If you will recall the appendix in the Cello- 

phane case, the physical characteristics were out- 
lined in a table. And I may be wrong about this, bnt *+ 
seems to me that price is in there, also. At any rate, the 
price was adverted to in the opinion, and it certainly formed 
a considerable number of findings which Judge Leahy went 
into. So, I think he has the right to go into that. That is 
a far different matter than this radio advertising question 
which wasn’t touched on even generally or in one phase. 

Mr. Spriggs: When you break down physical character- 
istics and uses, just because you do break it down and offer 
certain evidence related to one component of it doesn’t 
necessarily put in evidence all of the other differentiations. 
This is only one phase that we are seeking to show, to wit, 
that this so-called florist wrap is .00065 gauge. We show 
that .00065 gauge in and of itself is not a peculiar charac- 
teristic to florist foil or florist wrap; that Reynolds Wrap, 
for example, with the plus or minus tolerance, physically, 
so far as gauge is concerned, would be precisely the same as 
this foil. 

Hearing Examiner Hier: But that doesn’t establish your 
defense. 
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Mr. Spriggs: Of course not. Not solely. It is one phase 
of it. But we take color next. We took color, and we took 
embossing, and we showed that both color and em- 

1064 bossing of foil were not peculiar to florist wrap. 
Therefore, neither of those two characteristics could 

be said to be peculiar physical characteristics relative to 
florist wrap. That is all we put these things in evidence for. 

Price is simply another criterion. Because we did not 
go into price as a criterion, I see no occasion for any cross- 
examination with respect to the price because we put them 
in only, as I said—there is no use repeating—purely for 
the physical characteristics and uses aspect. 

Hearing Examiner Hier: All right. You are waiving at 
me. What do you have? 

Mr. Walker: One of the issues in this case as contained 
in the pleadings is the relevant market. 

Respondent comes along and starts to put in a defense, 
and on its first witness tries or attempts to show by that 
witness the Reynolds Wrap is similar to the line of com- 
merce that the Government is contending in this case and 
which we claim there may be a lessening of competition. 

Hearing Examiner Hier: In gauge only, he said. He is 
bound by that. 

Mr. Walker: I understand that. But you can’t limit 
relevant market. He can’t tell us how we are going to use 
the relevant market. The Commision in the Brillo case 
turned that case back to the Hearing Examiner to find out 

prices, and things like that. The details of the rele- 
1065 vant market. We think that we have a right to cross- 
examine this witness under the Brillo case specifi- 
cally on not only the physical characteristics but the other 
characteristics that Mr. Secrest mentions in the Brillo case. 

Hearing Examiner Hier: I will admit that the Brillo case 
is subject to many and varied interpretations. But I don’t 
go along with yours. I don’t read the case that way. The 
Commission held in the Brillo case that the quantitative 
substantially alone was not sufficient to sustain the burden 
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of proving a prima facie case; that there were other factors 
to be considered; to wit, price, market behavior, degree of 
concentration in the industry, the ease of entry into the 
market. They may not have mentioned that specifically, 
but that is included in there. And that such evidence was 
in the record and that the Hearing Examiner should have 
considered it. 

Mr. Walker: If it please your Honor, I would read in 
just a few minutes from the Brillo case in which it discusses 
how you develop a relevant market. And it is very plain 
and unambiguous. That is one phase of the case. 

Mr. Spriggs: May I remind your Honor that after all the 
Commission has closed its case and this is, to my mind, part 
of its own case, its price structure. 

Hearing Examiner Hier: The whole question here is the 

scope of the cross-examination of this witness. 
1066 Mr. Walker, I want you to keep in mind two things 

which I think you are confusing. Mr. Spriggs is not 
contending, and I wouldn’t go along with him if he were, 
that the question of price competition between Reynolds 
Wrap and florist wrap is not relevant or competent in this 
ease as a whole. All he is saying is that you can’t cross- 
examine his witness on that point because he didn’t go 
into it on direct. That is all he is claiming. There are 
two different things there. One is what is relevant in the 
ease as a whole and what is proper on the cross-examina- 
tion of this witness. 

Read the Brillo case again. I think you will find it on 
the top of the second page. 

Mr. Walker: The part I am referring to is on the bottom. 
To be specific: ‘‘The respondent’s appeal excepts to the 
standards applied by the Hearing Examiner when deter- 
mining industrial steel wool to be a line of commerce.’’ 
They are not talking about anything other than a line of 
commerce, not quantitative substantially. “We think the 
Hearing Examiner, in concluding as a matter of law that 
industrial steel wool was a relevant market erred in basing 
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his determination solely on the fact that these were wares 
being produced by the acquired and acquiring companies. 
The test instead’’—talking about the line of commerce— 
“tis whether these products are shown by the facts to have 
such peculiar characteristics and uses as to consti- 
1067 tute them sufficiently distinct from others to make 
them a line of commerce within the meaning of the 
Act.’”? And then it cites the DuPont case. ‘‘That the 
acquired and acquiring corporations both made industrial 
steel wool was only one circumstance to be considered. Ad- 
ditional factors which could have been taken into account’? 
—and again we are talking about line of commerce—‘in- 
clude data relating to the manner in which the products 
are marketed, their physical characteristics, price, and pos- 
sibly other things bearing on the question of whether or 
not they may be distinguished competitively from other 
wares.”’ 
1068 § Hearing Examiner Hier: All right. I don’t think 
anybody in the room disagrees with what you have 
read, that is, providing they understand it. You used the 
expression quoted out of that opinion, “the test indeed’’. 
What test? Test for determining whether it has made out 
a prima facie case. That is not the test that is being raised 
here. The test here is whether or not your cross-examina- 
tion by price behavior is beyond the scope of the direct 
examination which was limited, as I recollect it, to bringing 
out one same characteristic, to wit, the gauge between two 
aluminum foils. 

As I tried to tell you before, you are not barred in this 
case as a case from going into all these factors which the 
Commission has laid out there, and many more. But that 
is entirely a different question from whether or not you 
are barred from going into it with this witness on cross- 
examination. 

And in view of counsel’s statement, which of course is 
binding on me, that his direct examination of this witness 
was limited entirely to showing that there are other foils 
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adapted for other end uses which have the same gauge, 
which is just one characteristic, as the foil made for the 
florist trade, I think you are going beyond the reasonable 
scope of the examination. 

I thought that he was contending in his direct exam- 

ination, or attempting to prove in his direct exam- 
1069 ination that there was extensive inter-product com- 

petition between the various types of aluminum foil. 
He said he was not. He was merely trying to show—— 

Mr. Walker: He didn’t say any such thing. 

Hearing Examiner Hier: He said his direct examination 
was directed solely to the point of bringing out that the 
gauges of Reynolds Wrap, florist wrap, and these other 
wraps were the same, or could be the same. 

If that is the case, if the direct examination is confined 
that narrowly, then I think his objection is well taken. 

Mr. Walker: Can I be heard on that? 

Hearing Examiner Hier: Go on. If you have more to 
say, say it. 

Mr. Walker: In the first place, your Honor, up to now 
I was attempting to clarify what the Brillo case held in 
relation to relevant market, and that is as far as I got. I 
didn’t quite have the opportunity of discussing with you 
or pointing out to you the Government’s position concern- 
ing how far we can go on cross-examination. 

Hearing Examiner Hier: All right. I cut you off. I 
apologize. Go ahead. ; 

Mr. Walker: Starting out on the assumption that, gen- 
erally speaking, the relevant market includes many factors 

under the Brillo case, which is the most recent pro- 
1070 nouncement of the Commission in a Section 7 case, 

it is our contention when the respondent introduces 
certain evidence to expand the relevant market—and that 
is the purpose for which the Reynolds Wrap was introduced 
into this case, to show that it had the same physical char- 
acteristics, on the issue of the relevant market 

Hearing Examiner Hier: One physical characteristic. 
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Mr. Walker: That’s right, only one. But the relevant 
market is not made up as separate and distinct, And the 
point is that we are trying to carry this rule to ridiculous 
length in which we say the problem here—when they 
opened up relevant market, they opened up the right of 
counsel to cross-examine on anything concerning the rele- 
vant market, and the American Rule has never been car- 
ried down to that particular limitation. 

If the Court will give me just a few minutes I think that 
I can probably cite some cases in connection therewith. 

Hearing Examiner Hier: All right. The latest experi- 
ence that I have with it was with your Bureau in the Union 
Carbide case in which counsel supporting the complaint 
objected to practically everything that was asked on cross- 
examination. 

Mr. Walker: I want it made as a matter of record that 

I am not responsible for what other attorneys do in 
1071 the trial of other cases in the same bureau I am in. 
Hearing Examiner Hier: You don’t have to put 

that on the record. 

Mr. Walker: That is the second time. 

Hearing Examiner Hier: I have thrown that in your 
face. All right. 


(A short recess was taken.) 


Hearing Examiner Hier: On the record. You may pro- 
ceed. 

Mr. Walker: Generally speaking, your Honor, under any 
rule, either the American Rule or the English rule, the 
American Rule allowing more latitude on cross-examination 
than the English Rule, even under the English Rule you are 
permitted to cross-examine on anything brought up on 
direct examination. 

Hearing Examiner Hier: That’s right. 

Mr. Walker: Here is a copy of this morning’s record. 
And in it this morning Mr. Spriggs, in inquiring of this 
witness, not about this particular foil but others in the 
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same category, asked the question repeatedly: ‘‘Could they 
have gone into this market?”’ 

Now we intend to show in this case—and, incidentally, 
they have contended all throughout this case, that Reynolds 
didn’t have to buy out this particular Arrow Brands, that 

they could have gone into business themselves—we 
1072 want to show the price structure of the foil sold by 

Reynolds Metals Company, and these other com- 
panies that have been mentioned in the testimony this 
morning, in view of the fact that this man has testified that 
they could have gone into the business. We are going to 
show, and to contradict his testimony we want the right 
to show, that because of the price structure in this industry 
that it was utterly impossible for them to go into this 
particular line of commerce, or into the sale of various 
foils, and obtain the price structure that was universal in 
this industry. 

Hearing Examiner Hier: In the first place, I don’t say 
you can’t show that. The question is, can you show it 
through this witness. You used the word ‘‘them’’. Are 
you referring to the Reynolds Metals Company or the many 
companies about which he asked this witness? If I recall 
correctly, what he asked this witness is whether or not they 
had the productive facilities to manufacture. 

Mr. Walker: No, he asked him, could they? 

Hearing Examiner Hier: That is quite different from 
our going into the market price-wise. 

Mr. Walker: He asked, could they have sold in the 
market. It is in the record. 

Hearing Examiner Hier: Read it. I have it here. 

I don’t think he mentioned the word ‘‘price’’. 

Mr. Walker: He said, could they have sold. 
1073 Hearing Examiner Hier: Furthermore, Mr. Walk- 
er—I haven’t got it here, it covers three or four 
pages—even in Federal Courts the appeal at courts have 
held time and time again that the scope of cross-examina- 
tion is largely within the discretion of the trial court or 


803 


the presiding officer, hearing examiner, or what have you. 

Mr. Walker: On page 1003, talking about the Venesta 
Foils Company, which is an English company, and which 
we will go into later, he said, “Is it able to produce and 
sell foil if it wanted, as a florist wrap?’ And the answer 
was, ‘‘Yes’’. 

We want to show that word ‘sell?’ there, at the prices 
they were selling foil we expect to show they couldn’t have 
sold it. We think that is a proper road to inquire on cross- 
examination and has opened this thing up. 

Hearing Examiner Hier: Are you telling me that you 
expect to show the Venesta Company couldn’t have sold 
foil? People can sell foil at a loss, if they wish. 

Mr. Walker: I understand. 

Hearing Examiner Hier: I don’t follow that. 

Mr. Walker: We would like that opportunity. I am 
making that assertion. I am asserting that Venesta, which 
is now owned by the Reynolds Metals Company—and we 
expect to show it is an English concern, that it was recently 

acquired by Reynolds, that it has a price for alumi- 
1074 num foil, and that using that price that it could 

not be sold into this market, colored and embossed 
aluminum foil, packaged, rolled, and cut into the appro- 
priate lengths. And I think we have the right to go into 
price. The claim they opened it up has nothing to do with 
the law I wish to discuss. 

I think even regardless of that, had they not opened up 
that particular phase of it, I think under the strictest 
interpretation, under the very strictest interpretation we 
will could go into it because when they opened up the rele- 
vant market they can’t limit it to just price; but they limit 
it to the relevant market. They introduced that subject 
into this case, relevant market. And they wanted to show 
that the relevant market was wider than contended by the 
Government, and they tried to do that by showing the sim- 
ilarity between the two products. 

Now, when they opened that up they opened up the 
whole relevant market and here it is: ‘The standard of 
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relevancy as applied on cross-examination: “One, to shed 
light on the credibility of the direct testimony. Two, to 
bring out additional facts related to those elicited on direct. 
And Three, in states following the wide-open rule’’—which 
is not applicable here according to your ruling, which we 
contend and maintain under an administrative hearing 
should be the rule—‘you can bring out additional facts 
which tend to elucidate any issue in the case.”” 
1075 In Ray versus State, 154 Alabama 36—— 
Hearing Examiner: That is a criminal case. 
1076 Mr. Walker: I understand that. And also in 
Sweeney’s estate, 22nd Northwest 2d, at page 657, 
decided in 1946, ‘‘The Federal rules restrict cross-exami- 
nation to the subject matter developed on direct. That is 
the federal rule. 

‘‘Such inquiry may be confined to matters that would 
contradict or cause the withdrawal of estimates made on 
direct examination and, for example, facts which would 
indicate that the witness did not personally perceive the 
matter to which he testified or the existence of the fact 
which made that matter impossible, or the definition may 
be widened so as to permit questioning as to a fact which 
may be directly and obviously inferred from the manner 
stated on direct. And, generally speaking, if the witness 
on direct details a part of a single transaction’’—which we 
have here—“occurrence or conversation, the cross-exam- 
iner may ask for the remainder.’’ 

Hearing Examiner: Of the details of the conversation. 

Mr. Walker: It does not say. The quotation says, ‘¢ And, 
generally speaking, if the witness on direct details a single 
transaction, occurrence or conversation”. And we say the 
analogy is similar here, that the reasonable inference that 
the respondent intends to make of the testimony of the 
present witness is that this market should be expanded. 
‘We contend that under the rule, even the strictest rule, that 

we have the proper right to go into any question and 
1077 question him on the relevant market. 
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Hearing Examiner Hier: I don’t agree with you. 
At any rate, you did use the word “‘sold’’. Sold inevi- 
tably involves price. 

He said that he can prove from this witness on cross- 
examination that Venesta couldn’t have sold in this market. 
Certainly, if your witness says on direct that they could 
have manufactured and sold, he should have the right on 
cross-examination to prove that they could not sell, whether 
because of war time restrictions, priorities, or vessel space 
or something of that sort. Of course, price is one of those 
things. I don’t see how he can possibly prove it. But I 
think he has the right to have the opportunity. 

If you want to examine this witness to show Reynolds 
Metals, through its ownership of an English subsidiary, 
couldn’t possibly have sold in this market in view of the 
statement of the question ‘‘produce and sell’’, you may do 
so. But I am telling you now that the direct examination 
tending to show that there is one characteristic of two 
products which is similar, does not by any means fullfil 
the latest requirement of the Supreme Court, “sufficiently 
different or sufficiently peculiar characteristics and uses’’, 
both in the plural. It doesn’t sustain that burden. It 
merely goes to sustain that burden and does not open up 
the cross-examination in my opinion to all other 

characteristics and uses which the witness hasn’t 
1078 gone into. 

But so far as this sold business, you may attempt 
to get from this witness the facts that you say you can 
prove, to wit, that they couldn’t have sold. 

To that extent the objection is overruled. 

Mr. Walker: Also, I want to state for the record—and 
it is rather difficult—we were fortunate enough to have 
the record made this morning. But with all of the thou- 
sands of details gone into on direct, it is going to be a 
rather laborious task to sift from the record because coun- 
sel is unable from his own memory to draw independently 
on his recollection as to every small detail that was men- 
tioned. 
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Hearing Examiner Hier: You are under the same burden 
that I am under. I have to rely on my recollection of what 
was testified to here this morning. 

Mr. Walker: I still say, your Honor, that counsel is 
under an additional burden because counsel is under the 
requirement to ask questions, to initiate questions, and I 
strenuously object under any administrative hearing to 
that real strict interpretation. However, the Court has 
ruled—the Hearing Examiner has ruled, and I will obey 
to the best of my ability. It may take just a little bit longer 
because I am going to have to go over the record on each 
one of these companies. 

Hearing Examiner Hier: Mr. Walker, I have been 

1079 enforcing the American Rule, the strict rule, on 

cross-examination for some 12 years now. There 

have been a good many appeals to the Commission. The 

Commission has never yet reversed me, nor has any circuit 

court of appeals, on that point. So, I am not inclined to 
change at this late date. 

Mr. Walker: I might say, your Honor, that I think I 
have read some cases in the past. I couldn’t lay my finger 
on them. I think in the morning, not only because of this— 
oh, incidentally, I don’t think counsel on rebuttal will have 
any difficulty in bringing this witness back and asking the 
specific questions that are asked here. It is just going to 
complicate and extend this hearing. 

Hearing Examiner Hier: That is exactly the proper way 
in which you should proceed, if you want to bring out these 
additional facts, these facts that haven’t been testified to 
on direct. That is your opportunity. I don’t think it is 
proper on cross-examination, generally speaking. In this 
specific instance, since Mr. Spriggs skidded on the ice and 
said ‘‘sold’’, I am going to let you go into the question of 
whether they could sell here or not. 

Mr. Walker: That is the Venesta Company. We have 
to catalog the rest of them. 

Hearing Examiner Hier: When I said ‘‘skidded on the 
ice’’, Mr. Spriggs, I said skidded on the ice in the dark 
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because you didn’t know which way this cat up here 
1080 was going to hop. 
Go on. 

Mr. Walker: I will have to refresh my memory on what 
was testified to this morning in connection with the Reyn- 
olds Company. 

Hearing Examiner Hier: I am not going to sit here 
while you read that whole record through. 

Mr. Walker: I am not. I just want to refresh myself, 
so that I won’t ask questions that are outside the scope in 
connection with Reynolds Wrap. I want to confine my 
testimony to just Reynolds Wrap. 

I can’t remember everything that was testified to, but 
one of the things testified to, at the bottom of page 980 by 
the witness is ‘‘It is a balance between practical applica- 
tion and economics then. I would say that .00065 is the 
lightest gauge that won’t tear readily that you dare use 
and still get your best economics. .007’—which is Reyn- 
olds Wrap—“would be a better wrap but would cost a 
little more.’’ 

He didn’t put in the cost. 

Hearing Examiner Hier: What is your question. 

Mr, Walker: I asked him originally would he furnish 
me the price of Reynolds Wrap as sold either to the whole- 
saler or to the big retailer. By that, I mean chain stores. 

Hearing Examiner: For what years? 

Mr. Walker: For the past five years. 
1081 Hearing Examiner Hier: His answer was he would 
if he could. Is that right? 

Mr. Spriggs: And he waived that. 

Mr. Walker: I didn’t waive that. 

Mr. Spriggs: Both of those questions. 

I thought we objected to that and you sustained it. This 
argument has moved on to a different field, from one to the 
other, and finally finished up with the English concern, and 
your Honor granted the right to a certain kind of examina- 
tion. Frankly, I don’t know where we are at the present 
time in relation to that particular question. 
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Hearing Examiner Hier: He may examine into prices, 
prices at which this foil was sold in connection with any 
concern of which you inquired could they could they manu- 
facture and sell foil. He may go into that. I told him be- 
fore that I didn’t agree with his broad interpretation that 
because you asked about one peculiar characteristic that 
that opened up the whole question of relevant market. And 
I still don’t agree. But he may have this witness for the 
purpose of proving, which he said he ean, that ‘‘X’’ con- 
cern or ‘‘Y’’ concern couldn’t possibly have sold price-wise 
in this country as he testified on direct they could. He cer- 
tainly may contradict that if he wants to. 

Mr. Spriggs: I understand that. But he was asking 

going back to the prices of Reynolds Wrap again. 
1082 Mr. Walker: On the basis that they mentioned the 
price as I read to the Court. 

Hearing Examiner Hier: What you read to me was 
Venesta. 

Mr. Walker: No. I read you about Reynolds Wrap just 
now, specifically, on page 980, 981, in which they talk about 
the price of Reynolds Wrap in comparison to the price of 
florist foil. 

Hearing Examiner Hier: As I recall the remark of the 
witness, it was that .0007 cost a little more. 

Mr. Walker: Yes. 

Hearing Examiner Hier: That is cost, that is not price. 

Mr. Walker: “.0008 would be even better but again would 
cost more. So, I think it is standardized out. I went 
through this before on household foil. Household foil went 
all the way down to .00035. But we found that if you get 
much below standard .0007 you begin to give a product to 
the housewife that is not completely acceptable. 

Hearing Examiner Hier: I haven’t heard the word 
*‘price’’? mentioned yet. 

Mr. Walker: Cost is certainly price. And I think that it 
was referred to here and has a relation to price, and I think 
+ho reasonable inference made from it would be the price 
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that it sold at, the word ‘‘cost.’? And I think for that 
1083 reason we have the right to examine this witness 
about the cost of it, that was brought up, or the price. 

Hearing Examiner Hier: The cost, yes, but the price is 
something else, unless the witness was using the term 
“cost’’ in the sense of the cost to the consumer, or cost to 
the purchaser, put it that way. If he was using that, of 
course that is synonymous with price. Sale price and cost 
to the purchaser are the same thing, of course. 

I don’t know how he was using it. 

The Witness: I wasn’t referring to price in any way. 
We were talking about the reason for different gauges, and 
obviously .0007 of an inch of metal cost more than .0006 of 

an inch. 
1084 Hearing Examiner Hier: Cost to whom? 
The Witness: Cost to the person who makes it, 
which is us. 

Hearing Examiner Hier: That is cost of production. 

That is not price. 


By Mr. Walker: 


Q. And when you used, as I have shown you, the word 
‘*cost’’ in connection with Reynolds Wrap, you weren’t in 
any way referring to the cost to the consumer? A. No, I 
was not. As I told you, I literally can’t tell you today what 
the price of Reynolds Wrap is. I don’t have anything to 
do with it. It is not in my division and I would have had 
no way to refer to the price. 

Hearing Examiner Hier: What line and page number is 
that? 

Mr. Walker: That appears on Page 981, lines 3 and 4. 

Hearing Examiner Hier: What is your next question? 

Mr. Walker: There is one other thing I found on Page 
982, line 10, in which the witness, in answer to the Hear- 
ing Examiner’s question, said, “We still outsell our com- 
petitors.”’ 

Hearing Examiner Hier: Over what? 

Mr. Walker: He is talking about Reynolds Wrap. 
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Hearing Examiner Hier: What is the context? 

Mr. Walker: You said: ‘‘It is the most widely sold 
1085 wrap there is, isn’t it, in spite of the quilted busi- 
ness going on now?’’ 

And the witness said ‘We still outsell our competitors.”’ 

Hearing Examiner Hier: At least I was talking, and I as- 
sume the witness was, about volume, and not price. 

Mr. Walker: I understand that. He used the word ‘‘com- 
petitors.’? Under the word ‘‘competitors’’ we claim that we 
ean show who those competitors are with Reynolds Wrap 
on cross-examination, and that in showing that we can go 
into the price between it and the other and show there is no 
competition ; therefore, they are not competitors. 

Hearing Examiner Hier: I agree with the first proposi- 
tion and disagree with you on the second. 

Mr. Walker : What is the first proposition? 

Hearing Examiner Hier: That you can show who the 
competitors were, of course. 

There is nothing in that examination that you read to 
me just now, and nothing I recall about price competition 
at all. 

Mr. Spriggs: More than that, I don’t think because the 
Examiner asks a question to determine volume that that 
opens up the scope of cross-examination. 

Hearing Examiner Hier: Furthermore, if you think that 

that opens the door here to a lot of cross-examina- 
1086 tion, since I asked the question, if that is your con- 

tention, I will strike my question and answer from 
this record entirely. I don’t propose to prejudice the re- 
spondent—or you—by asking questions which open up a 
door which they didn’t go into themselves. 

Now, you make up your mind. Do you want that done? 
I will do it. If you are going to insist on that, if you are 
going to insist on that, I will strike it. 

Mr. Walker: You may do as you please. I contend that 
I still have the right to go into the competition. 

Hearing Examiner Hier: All right. Give me the page 
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and the line numbers from the beginning of my question to 
the end of his answer. 

Mr. Walker: Page 982. 

Hearing Examiner Hier: Lines 7 to 10, inclusive, on Page 
982, are stricken. 

By Mr. Walker: 

Q. It is the policy of the Reynolds Metals Company to 
reflect in their prices of aluminum foil to the consumer the 
actual cost of production? 

Mr. Spriggs: I object to that. 


By Mr. Walker: 


Q. Or is it dependent upon the peculiarities and charac- 
teristics of the market in which they are selling? 
Mr. Spriggs: I object to that. It is beyond the 
1087 scope of the direct examination. 
Hearing Examiner Hier: Here we are slicing the 
ham paper thin again. You did, or somebody did here say 


something about cost. Was that in the stricken matter or 
not? 

Mr. Walker: No. That was asked by counsel for the re- 
spondent. 

Mr. Spriggs: I still insist that all we went into was the 
physical characteristics of these foils, both as to gauge and 
color, and embossing. And that is all, except to the limited 
extent that your Honor spoke in relation to these other 
companies than respondent. 

Hearing Examiner Hier: Where is this expression about 
cost? I just struck the one. 

Read the question? 


(The reporter read the question.) 


Hearing Examiner Hier: The witness mentioned costs. 
In 981 which he subsequently defined to mean cost of pro- 
duction rather than selling price. Then you put another 
question, ‘‘Mr. Spriggs: .00065 is the cheapest foil that 
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could be practically and safely used as florist wrap.’’ So 
cost was adverted to. 
Read that question again. 


(The reporter read the question.) 


Hearing Examiner Hier: What that question 

1068 means to me is are they selling above or below cost. 

You give him an alternative. Reflect the cost of pro- 

duction in the price, or set the price by the market condi- 

tions. All that means to me is are they selling above or 
below cost. What are you driving at there? 

You are trying to get price in the back door. I am well 
aware of that. But go ahead and tell me what you are ac- 
tually driving at with that question. 

Mr. Walker: I am not trying to get price in the back door. 
The witness has testified concerning costs, the difference in 
the cost between .0007 and .00065. 

Hearing Examiner Hier: All he said was that .0007 and 
.0008 cost more than .00065. You can examine him on that 
point, thatistrue. But I don’t—— 

Mr. Walker: That isn’t all he said. 

Hearing Examiner Hier: That is all I just read, that 
one was cheaper than the other. 

Mr. Walker: And he said .00065 is the cheapest that can 
be sold on the market. I want to know what the price of 
that is as compared to .00065, because I contend that in this 
instance that this is just about the same as what they have 
been selling .00065 for. 

Hearing Examiner Hier: He did not say that it was the 
cheapest foil that could be sold on the market. 

Mr. Walker: .00065? 
1089 Hearing Examiner Hier: No, sir. The question is 
this, and this is by Mr. Spriggs: ‘‘Then, as I take it, 
.00065 is the cheapest foil that can be practicably and safely 
used as 2 florist wrap?’’ 
And the answer is, “Yes. I think it found its own level.’’ 
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I don’t see anything there about selling price. I didn’t 
expect to run into all this meat slicing, and we are getting 
it thin enough so that we can see light through it. 

Mr. Walker: Here it is, Mr. Hier. He said: ‘‘.00065 is 
the cheapest foil that can be practicably and safely used 
as a florist wrap.’’ 

I want to show—and I don’t know—here is this gentle- 
man who went and bought it this morning, thirty cents for 
a quarter pound. I know, and you say, as mentioned from 
the Bench, that you can buy it for 28 cents. That is $1.12 
a pound. I know that the A&P and the supermarkets and 
the drug stores make money on it. I would like to know 
what they sell a pound of that aluminum foil for, and then 
we can get these other prices. He said .00065 is the cheap- 
est that it can be sold in this florist market. 

Hearing Examiner Hier: I wish you would quit quoting 
this record. It does not say ‘‘sold.’’? It says ‘‘used.’? And 
“‘practicably cheapest refers to cost. The witness just got 

through saying so. 
1090 He refers to cost, not price. He refers to the cost 
to the Reynolds Metals Company, and not the cost 
to the purchaser. I can’t follow you on that. 

The objection is sustained. 

There is a simple way to do this, and that is to call this 
witness back on rebuttal and get all this information out 
of him. I have told you before that the breadth to which 
Mr. Spriggs’ objects on cross-examination is an entirely 
different question than the breadth of this case. 

I have no wish to and don’t inhibit you on any charac- 
teristics, any use, any price, or anything else in either 
defining ‘‘relevant market’’ or showing the effect thereon 
in the case as a whole, but in the cross-examination here I 
feel that I must, because I don’t think it has been gone 
into on direct, especially in view of counsel’s concession 
and statement on the record. 
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1092 PROCEEDINGS 
Hearing Examiner Hier: You may proceed. 


Whereupon, 
Paul Murphy 


was recalled as a witness for the Respondent and, having 
been previously duly sworn, testified further as follows: 


Cross-Examination (resumed) 


By Mr. Walker: 


Q. Mr. Murphy, you testified yesterday concerning sev- 
eral companies who manufactured and sold aluminum foil, 


and as to which you said it would be an easy matter for 
them to set up production facilities and undertake to com- 
pete in the florist foil field. As I understand it, you said 
there were several companies that could possibly do that. 
Is that correct? A. That is correct. 

Q. In your position with Reynolds Metals Company you 
are familiar, of course, with the prices of aluminum foil 
in the florist field, are you not? A. Yes, sir. 

Q. And you have testified previously in this case con- 
cerning those prices? A. I don’t believe I testified on 
florist foil prices, but I am familiar with them. 

Q. In your testimony, certain reference was made 
1093 to those prices? A. Possibly. 

Q. And are you also familiar with the prices of 
aluminum foil generally? A. Generally. 

Q. Both embossed, lacquered and plain aluminum foil? 
A. Yes, I think we went through our price book here in 
June. 

Q. And also when you went through the price book you 
testified formerly, to refresh your memory, that your prices 
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were practically competitive with a lot of the other larger 
processors of aluminum foil? A. They must be competi- 
tive. 

Q. And you testified previously in this case that your 
price was a great deal higher, was it not, than the colored 
and embossed foil sold in the florist trade? A. I think we 
developed that the price level that we would sell would 
not gain us business in the florist trade. 

Q. It was higher? A. It was at a higher level, yes. 

Q. And therefore all these other competitors of yours 
who could possibly sell in this field had been selling at 
higher price, hadn’t they? They had sold foil, colored, 
embossed and lacquered foil at a price that was higher 
than was normally charged in the florist trade; isn’t that 
true? 

Mr. Spriggs: If your Honor please, there are sev- 

eral classes of competitors here that he has lumped 
1094 together which should not be lumped together. For 

example, Reynolds competitors, and then there are 
competitors, processors, for example, or converters who 
could get in the market that Mr. Murphy mentioned. 

Hearing Examiner Hier: That is the class he is talking 
about, Mr. Spriggs. As I understand it, Reynolds, Kaiser, 
and Alcoa charged—their selling price was higher to the 
florist trade for that particular type of foil than these vari- 
ous converters like Arrow, Catty, Highland, and so on. 
Is that what you mean? 

The Witness: Sir, not to the floral trade because, again, 
we do not have a product that we sell to the floral trade. 
He is referring to our list which covers colored, embossed 
foil, but it is not prepared on a roll or in a short roll that 
could be sold to florists. So, literally, we have nothing on 
our list that the florist is interested in buying in the form 
we have. 

Hearing Examiner Hier: That settles it, if he doesn’t 
sell to the florist trade. 
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By Mr. Walker: 


Q. You testified yesterday it would be easy for a lot 
of these people to convert and go into the florist business? 
A. It would be just as easy as it was for Mr. Jacobson, 
Mr. Roth, Mr. Raisin, or any of them. 

Q. The point I am making is that, as of now, 
1095 their prices are substantially higher than the prices 
sold to the florist trade. 

Hearing Examiner: Whose prices? 

Mr. Walker: The prices of these various people he testi- 
fied to, who could convert. 

The Witness: No, I don’t think so. I don’t think any 
of those people today are producing that type of product. 


By Mr. Walker: 


Q. It is a different product, then? A. Oh, yes. 
Q. Then the florist trade, what goes into it, is a different 
product; is that right, Mr. Murphy? A. Than these people 


I referred to? Yes. They are currently producing—they 
are not producing a product that the florist could use to 
wrap around pots. The equipment they are using could 
turn out what we call ‘‘florist wrap’? or foil as readily 
tomorrow as they are turning out the product they are 
selling. 

Q. And florist foil is a distinct product from all the other 
aluminum foil that you previously testified and talked 
about here? 

Mr. Spriggs: Just a minute. That is a distortion of his 
testimony. These converters that he spoke about are put- 
ting out different products from florist wrap. But he said 

that they could put out florist wrap. And that is all 
1096 he said. You can’t twist that, because they are put- 

ting out different products, twist that into an ad- 
mission by him that florist wrap is a different line of 
commerce from some other foil. 

Hearing Examiner Hier: You may answer the question. 
You say this is distorted, but this witness is not going to 
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be trapped by trick questions, I am quite certain of that. 
He can handle himself. 

Read it back. 

(The reporter read the question as follows: 


(‘*Question: And florist foil is a distinct product from 
all the other aluminum foil that you previously testified 
and talked about here?’’) 

Hearing Examiner Hier: Is it, or isn’t it? 

The Witness: That is a very general question. If you 
are referring to the products that are currently produced 
by the converters that I mentioned on that list, I would say 
that florist foil is a different product than what they are 
producing today. The majority of them are producing 
seals, or labels, or gift-wrap, or paper-backed foil. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Do you have any redirect? 

Mr. Spriggs: I think that is all. 

Hearing Examiner Hier: Mr. Murphy, you are again 
excused. 

(Witness excused.) 
1097 Hearing Examiner Hier: Who is next? 
Mr. Spriggs: Mr. Hichner. 

Hearing Examiner Hier: Let the record show that this 
witness has been previously sworn, and is being recalled 
by the Respondent. You are reminded, Mr. Hichner, of 
the obligations of that oath that you formerly took. 


Whereupon, 
Frank Lawrence Eichner 


was called as a witness for the Respondent and, having 
been previously duly sworn, testified as follows: 
Direct Examination 
By Mr. Spriggs: 
Q. Mr. Hichner, are commercial aluminum foils produced 
with any tolerances? A. Yes, sir. Plus or minus ten 
percent. 
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Q. You have been in the courtroom during the testimony 
of Mr. Murphy, and you were also here in June and are 
familiar with these various samples of so-called florist foil 
or florist wrap which have been introduced in evidence? 
A. Yes, sir. 

Q. Are they commercial foils? A. As known to the in- 
dustry, yes. 

Q. The foil which is used in converting to the foil sold 
to florists is a commercial foil, isn’t it? A. This is a com- 

mercial gauge, yes, sir. 
1098 Q. Reynolds Wrap is what gauge? A. .0007. 
Q. Is it a commercial foil? A. Yes, sir. 

Q. Then Reynolds Wrap with the tolerance would range 
from what to what? A. .00063 to .00077. 

Q. And assuming that florist foil, so-called, is .00065, 
what would be the tolerances of that foil as to gauge? <A. 
Approximately .00058 to .00073. 

Q. I hand you RX-23, a sample book of Johnston Foil 
Manufacturing Company, and ask you to feel the foil 
samples there and state your opinion as to what those 
gauges may be, approximately. A. I would say these are 
approximately .00065. But in the absence of a micrometer 
that is just an opinion. 

Q. Would you say, from your experience, that if a com- 
pany is producing the foils which you are examining it 
could produce in all those colors .00065 gauge foil? A. 
Yes, sir. 

Hearing Examiner Hier: Isn’t this the fact, gentelmen, 
on this comparison of gauge between foils sold to the florist 
trade and foils sold to grocery stores—Reynolds Wrap— 
that the base or desired goal is different, but because 

of the tolerances there is overlapping? Isn’t that 
1099 about the situation? 
The Witness: Yes, sir. 

Mr. Spriggs: Yes, sir. There is a common denominator 

in gauge. 
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Hearing Examiner Hier: Then the next question arises: 
Mr. Hichner, in your opinion, most of the foil which is sold 
to the florist trade, the majority of it is .00065. Or is this 
ten percent tolerance as common as hitting the bull’s-eye? 

The Witness: I would say it would average slightly on 
the heavy side. 

Hearing Examiner Hier: Slightly on the heavy side? 

The Witness: Yes, sir, it would be slightly on the order 
of .00068. 


By Mr. Spriggs: 


Q. Referring to RX-20, can you give us the gauges? A. 
I know that specifically. That is .0005. 

Q. Throughout? A. Throughout. Deko-Art Foil was 
always .0005 gauge. 

Q. Referring to RX-19, what are the gauges shown there? 
A. This is .00065 gauge, which we started to produce in 
about 1933. 

Q. 1933? A. Yes. I think it was during the summer of 

1933. 
1100 Q. Do you know what it was sold for? A. It was 
originally intended to be hold for reflectors for 
Christmas tree ornaments, but we wound up supplying 
most of it to M. H. Levine Company for florist foil. 

Hearing Examiner Hier: What gauge did you say that 
was? 

The Witness: .00065, your Honor. Super-shiny, bright 
both sides. 

By Mr. Spriggs: 

Q. I don’t believe you identified the date of RX-20. Can 
you give us the date? A. This was prior to 1934, because 
it has a 25th Street address on it. In early 1934 they moved 
to 19 Rector Street. 

Q. Was it still in existence as late as 1935? A. Yes. 
Those carried over for several years. 

Q. Referring to RX-22, could you give an estimate of 
the date of issuance of the foil samples shown? A. Not 
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of the issuance, but I can date it by the lamination. Prior 
to 1928 the only method of laminating in the foil industry 
was either by the use of asphalt or wax. In 1928 lamina- 
tion started with casein, latex and starch adhesives, so this 
would be sometime prior to 1928. 

Q. Referring to RX-21, can you fix a date for the foil 
samples shown in that book? A. This book was issued 
prior to 1930. 

Q. Do you know what kind of machines would do 

1101 embossing of foilf A. There are several different 

types of machines for embossing. One uses a die- 

engraved steel roll and a matching paper roll. There is 

another machine that uses matched steel rolls for em- 
bossing. 

Q. What machines would be used in printing? A. Let- 
terpress, offset, lithography, gravure, and flexographic. 

Q. Can a machine which does printing also do emboss- 
ing? A. Yes. 

Q. Can it do coloring, too? A. Yes. 


Mr. Spriggs: I think that is about all of this witness. 


Cross Examination 


By Mr. Kelly: 


Q. What do you mean by commercial foil? What does 
that term mean to you as you use it? A. It is a standard 
product insofar as it is on a price list and is recognized by 
the industry as a product. 

Q. In other words, it is in inventory? Is that what it is? 
A. No. 

Q. It is not in inventory? A. No. But if you will look 
at our foil-products catalog, you will find a list of gauges 

which are standard, so to speak. 
1102 Q. Standard in there—— A. Let me put it this 
way, Mr. Kelley. It is standard in that you buy a 
number 632 thread or 436 or 256 thread. Those are stand- 
ard. 
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Q. When you felt Exhibit 23 you said in the absence of a 
micrometer your guess was, you couldn’t be sure, it was 
00065. A. No. 

Q. How big a range can you tell without a micrometer? 
A. May I have that box of Reynolds Wrap? 


(RX-28 was handed to the witness.) 
A. And may I have that Johnston sample book? 
(RX-23 was handed to the witness.) 


A. Not more than half a thousandth. In other words, 
the difference between .00065 and .0006. 

Q. And when you sold foil to M. H. Levine for resale to 
the florists, was it colored? ‘You said you sold the type of 
foil in RX-19. A. We sold it in that range of color, and 
also silver. 

Q. Would you sell that in a jumbo roll? A. Yes, that 
would be sold in 20-inches wide by 275 yards. 

Q. Do you know what Mr. Levine would do with it? A. 
No. 

Q. Probably sell it to the florists, just roll it down? <A. 
I would assume that that would be the case, yes. 

Q. And is Mr. Levine still in business? A. I sup- 
1103 pose so. I don’t know. 
Hearing Examiner Hier: He was in June. 


By Mr. Kelley: 


Q. You don’t know that he is out of business? A. No. 
Mr. Kelley: That is all. 


(Witness excused.) 


1104 Mr. Spriggs: We are somewhat embarrassed. We 

thought Mr. Walker would take much longer, as he 
said last night, and we have a witness who is in the Wil- 
lard Hotel. Mr. Houghton is trying to get him down here. 
The room doesn’t answer. We started to call him just as 
soon as Mr. Walker indicated he was going to be through 
with Mr. Murphy much sooner. 
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Hearing Examiner Hier: When did you tell him to ap- 
pear here? 

Mr. Spriggs: We told him to stay in the room and be 
prepared to come down here because he could easily come 
down. 

We have another witness coming in on the plane at 10:10. 

Mr. Walker: If the planes are running. 

Mr. Spriggs: That doesn’t make any difference. This 
witness I expect to be here almost any minute because I 
am sure he is around in the hotel. 

Mr. Walker: I might say that I told them yesterday I 
anticipated using Mr. Murphy much longer than I did. 

Hearing Examiner Hier: I know you did. 

Mr. Spriggs: One of the troubles is this: These witnesses 
are really not under our control. They are difficult to get. 
We have been on the ’phone constantly with them. We 

have to revise our schedule now because some of 
1105 them are coming down from New York, and they are 

very busy. There is nothing we can really do about 
the thing at the moment. 

Hearing Examiner Hier: Try to get your man in the 
Willard, and let me know when you get him. I will be in 
my office. 

Mr. Spriggs: I think we can move along without any fur- 
ther interruptions. 


(A short recess was taken.) 


Hearing Examiner Hier: On the record. 
We will recess until 1:00 o’clock. 


(Whereupon, at 11:00 a.m., a recess was taken until 
1:00 p.m., this day.) 


823 


1106 AFTERNOON SESSION 
(12:55 p.m.) 


Hearing Examiner Hier: You may proceed. 
Mr. Spriggs: This is Mr. Donald H. Pozner. 


Whereupon, 
Donald H. Pozner 


was called as a witness for the Respondent and, having 
been first duly sworn, testified as follows: 


Direct Examination 


Hearing Examiner Hier: Give your name to the reporter. 
The Witness: Donald H. Pozner. 


By Mr. Spriggs: 


Q. Where do you live, Mr. Pozner? A. 2685 University 
Avenue, New York City. 

Q. What is your business? A. I am a manufacturers’ 
representative. 

Q. For what companies are you a manufacturers’ 
representative? A. Well, a few of them, mainly the Hub 
Floral Company, of Boston, Massachusetts. 

Q. In what business is that company? A. We sell to 
the wholesale florist supply trade. 

Q. How long have you been a representative or sales- 
man for Hub Floral Company, of Boston? A. Approx- 

imately ten years. 
1107 Q. What other companies have you sold for? 
A. I represent the Keiding Paper Products Com- 
pany, of Milwaukee, Wisconsin, manufacturers of papier- 
mache pots. 

Q. About how long have you represented that company? 
A. Six years, approximately. 

Q. What other companies do you represent? A. Most 
recently, with the Arrow Brands Company. 

Q. About how long have you sold for Arrow Brands? 
A. About one year. 
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Q. You are not an employee of Arrow Brands? A. Iam 
not. 

Q. What is your commission from Arrow Brands? What 
is the rate? A. Three percent. 

Q. Could you afford to devote your full time to the sale 
of Arrow Brands’ products for that commission? A. No, 
I could not. My commission with the other firms are at 
least double that. 

Q. Who are your competitors, insofar as your sales of 
Arrow Brands foil is concerned? Who do you compete 
within your sales of Arrow Brands foils? A. Domestically 
we compete with the Jacobson Company, Highland Supply 
Company, Lion Ribbon Company, and of course the im- 
ported foil coming in from Austria. 

Q. What about Consolidated Bag and Foil? Are 
1108 they competition? A. In a very small way. 

Q. What about H. D. Catty Corporation? A. Also 
the same. A small factor. 

Q. What is your territory? What territory do you 
cover in your sales for Arrow Brands foil? A. I cover the 
New York State, New Jersey, metropolitan area, as far 
west as Pittsburgh, Pennsylvania, as far south as Wash- 
ington, D. C. 

Q. You sell only to the wholesale supply houses? A. 
One hundred percent, yes. 

Q. About how many wholesale supply houses do you 
call on in your entire territory? A. Approximately 150 
to 200. 

Q. What is your method of sales? That is, how do you 
conduct them? A. I sell from a sample book, showing the 
different colors, different embossings of foil, and a price 
schedule. 

Q. Do you personally call on these wholesalers yourself? 
A. Yes, I do. 

Q. What are the methods used in selling by the com- 
petitors that you have named? A. The same way. They 
sell from sample books and they send sample books through 
the mail. They have salesmen calling them personally. 
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Q. For example, who does the selling as far as 

1109 you know for Jacobson and Company, of Worcester, 

Massachusetts? A. Well, Mr. Jacobson himself 
comes down to New York City. 

Q. Is there more than one Mr. Jacobson, to your 
knowledge? A. Yes, there are two Mr. Jacobsons. 

Q. What is their relation? A. Well, they operate this 
business—Mr. Ben and Mr. Hy Jacobson. 

Q. What is their blood relationship? Are they brothers? 
A. They are brothers. 

Q. In your selling, what is about your average order, 
would you say? A. That depends on the season involved. 
The two biggest seasons for foil are Easter of course, and 
the Christmas season. At that time, at the holiday seasons, 
an order can run as high as 3,000 or 4,000 rolls of foil. At 
other times, it is a question of filling in—an order of 200 
or 300 rolls of foil. 

Q. For the Christmas season, when do you go on the 
road to make your sales for the Christmas season? That 
is, in what period, what months? A. Around the month 
of August—July-August. 

Q. And for the Easter trade, when do you go on the 
road? A. After Christmas. January-February. 

Q. And about when do you make deliveries, as far as 

you know, for say the Christmas trade? Do you go 
1110 on the road in July and August, and the wholesale 

supply houses get in their supplies about what 
months for the Christmas trade? A. After October 15th 
—November 1st, November 15th. Depending on how 
crowded they are in their place of business, and when they 
are able to handle the foil. 

Q. And the size of their inventory, too? A. Yes, that is 
a factor. 

Q. Now, for the Easter trade, about when do the whole- 
sale supply houses get in their supplies? A. Of course, 
depending on when Esater comes during the year. Some- 
times it comes early, sometimes late. They like to have 
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their stuff in about four to six weeks before the Easter 
holiday. 

Q. Have you encountered foreign foil competition? A. 
A great deal of it. 

Q. Where does this foil come from? A. Austria. Some 
from Italy. 

Q. Are you familiar with the Bruder-Teich foils? A. 
Yes, I am. 

Q. When you say the foil comes from Austria, what foil 
do you mean? Bruder-Teich foil? A. That is correct. 
The Bruder-Teich Company. 

Q. I ask you to look at RX-7-A, B, and C. Read the letter 
to yourself, and the price list on the following pages. Then 

I will ask you a question about it. 
1111 Assuming, as RX-7-A says, that the prices on 

December 13, 1957, were the same for the Bruder- 
Teich foils as they were on April 1, 1957, I ask you to 
compare the prices set forth in the righthand column of 
approximate delivery prices, plain silver, 54% cents, with 
the price of Arrow Brands foil at that time for that foil. 
A. This is considerably cheaper than our price. 

Q. What about the next price? 

Hearing Examiner Hier: Wait a minute. I am not 
satisfied with that answer. 

What do you mean by ‘‘considerably cheaper’’? 

The Witness: Well, I would say it is— 

Hearing Examiner Hier: What does that exhibit show? 

Mr. Spriggs: 54.5 cents. 

Hearing Examiner Hier: And his price? 

The Witness: I believe it was ten cents higher. That 
is a considerable price— 

Mr. Spriggs: Of course we have the record in of those 
prices. 


By Mr. Spriggs: 


Q. Take the next figure, 65 cents for plain colors. How 
does that figure—how did that figure— A. The same ratio. 
Ours was ten cents higher. 
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Q. All the way through? A. All the way down 
1112 the line, embossed silver and embossed color. 

Q. That is ten cents a roll higher? A. That is 
correct, 

Q. Have you had occasion to see the Austrian foils, the 
Bruder-Teich foils? A. I have. 

Q. What can you say as to their beauty or attractive- 
ness? Do you consider them to be good and attractive 
foils? A. I would say at the present day they are on a 
par with any domestic roll of foil. 

Hearing Examiner Hier: That isn’t what you tell the 
customer, is it? 

The Witness: Certainly not. 


1113 By Mr. Spriggs: 


Q. In the last year, in your opinion, has the Austrian 
foil improved in quality? That is, in color or attractive- 
ness. A. A great deal in many respects. 

Q. Can you detail the respects in which you feel that 


they have been improved? A. Well, when the foil originally 
came in, they were using a very, very small core which did 
not make a good looking roll of foil. As of today they 
are packing on a larger core. They are completely 
cellophane wrapped. When they first started to come in, 
they were wrapped, I believe, in brown paper, which was 
not attractive. 

As recently as a week ago, I saw a roll that had just 
come into a supplier’s place. They are now using a pull- 
tab which is even an innovation that we are not using. 
We don’t use that. 

Q. What does a pull-tab do? A. To open up the roll of 
foil without going through the bother of tearing all the 
cellophane off. 

Their colors are beautiful. They have made a great 
improvement in colors. And I firmly feel that their roll 
of foil is equally as good as ours, or anyone else’s made 
here domestically. 
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Q. Is that foil only coming in here in jumbo foil, 
1114 Austrian foil? A. No. I am speaking of the 
finished roll of foil, 20 inches by 50 foot. 

Q. And you have seen that kind of foil coming in? A. 
Absolutely. 

Q. From Austria? A. Absolutely. 

Q. What about this possibility: Could a wholesale 
supply house get foil from Austria to your knowledge and 
have its own name or label put on that foil? A. Absolutely. 
That is a new innovation. They are putting on the whole- 
saler’s name on the label, on the roll of foil. 

That is a copy of something that the domestic manu- 
facturers do here. 

Q. Have you had occasion to learn of the latest price 
for the Bruder-Teich foils? A. I have. 

Q. Are those prices lower than the prices that you have 
just seen— A. They are. 

Q. (continuing)—in RX-7? A. Yes, sir. 

Q. What are the present prices as you have encountered 
them, or seen them? <A. In the two categories the 

embossed foils are 64 cents. When I say 64 cents, 
1115 that is 64 cents landed in the wholesaler’s place, in- 

eluding all duties, trucking charges and everything 
else. 

The plain colored foil is 59 cents a roll. That is con- 
siderably lower than our prices today. 

Q. Do you know about what that foil will be sold at, 
at the retail level? About the price the retailer will get? 
A. Well, one jobber who I spoke to who placed a very, 
very large order for an Easter delivery is going to make 
a special price of 85 cents a roll to be sold to the retail 
level, at 85 cents per roll, which frankly is our domestic 
price. 

Q. That is the price of Arrow Brand’s to the wholesaler? 
A. To the wholesaler. This wholesaler intends to sell the 
game roll of foil, 20 inches by 50 foot, to the retail level at 
the same price, 85 cents per roll. 
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Q. In your opinion, what is the strongest selling point 
or factor in the sale of foil? A. In my opinion, I think 
it is one hundred percent price, and nothing else. In view 
of the fact that the imported foil, as I said before, looks 
as well and is made as well as ours, we can’t sell on quality 
any more. It is strictly a price proposition. 

Q. To your knowledge, are you able to buy Austrian foil 
in as small orders as 2,500 rolls? A. Yes. I believe the 

minimum order is 2,500 rolls, on an imported order. 
1116 Q. What could you say as to the number of whole- 

salers that would be able to buy a minimum order 
of 2,500? A. There are not a large number of them. Your 
question again? 

Q. What I was getting at is what is about the average 
order of a wholesaler for foil. I am trying to compare 
what the average order of a wholesaler is with the minimum 
order of the Bruder-Teich foil? A. In some cases there 
are a number, a small number of wholesalers that will 
certainly order 2,500 or more rolls, and there are a greater 
number who would order less. 

Q. What about the size of the business of the larger 
wholesalers who would buy Austrian foil; do they have a 
substantial business? A. Oh, yes. The larger wholesaler 
is today buying the imported foil because he could save 
a lot of money. The big buyers are buying the imported 
foil. They cannot afford, and they cannot be competitive 
if they buy a domestic piece of foil. 

They are forced to go to the imported foil. 

Q. Is the substance of your testimony, then, that you 
are leasing the sales of the larger wholesale supply houses 
to the foreign foil? A. Without a doubt. Absolutely. 

Q. And that you are forced to sell to those that 
1117 are below the minimum orders of 2,500? A. That 
is correct. We are being left with the small order. 

Q. Could you give us some of the names of the larger 
wholesale supply houses that are in your territory? A. 
Yes, I can. 
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Q. Particularly those that you have lost some business 
to. A. The William Dierdorf Company, of Little Falls; 
Chingos and Sons, New York City; Muller Brothers, 
Newark, New Jersey; Kervan Company, New York City. 
Those are some of the big ones I can think of offhand. 

Q. Have you lost any sales of Arrow Brands’ foil to 
wholesalers who have purchased Austrian foil instead of 
the Arrow Brands? A. Certainly. 

Q. What is your—what can you say as to the extent of 
the territory that would be covered by a large wholesaler 
florist? Do they spread out? Are they confined? A. 
Some of the firms have salesmen out on the road and cover 
an area of sometimes up to a hundred miles. Does that 
answer your question? 

Q. Yes. 

So, that they are not necessarily confined to sales in one 
city? A. No. They reach into other territories. 

Q. Have you encoutered any competitive equiv- 

1118 alents or substitutes for the use of foil in wrapping 

pots? In other words, do florists use anything else 
besides foil? A. Yes, in some cases they do. 

Q. What are these different products? A. Well, they 
use an item—they use Chipmats, a product that is made 
in Japan, made out of straw, that is used as a wrap for 
plants. Most recently I saw an item being made in Ger- 
many out of material similar to Styrofoam, which can be 
made in any number of different colors. It is a very 
beautiful looking item. That is a competitive item to foil. 

Q. What about crepe paper? A. There is papyrus 
paper, water-proof crepe paper, that is used quite a good 
deal for plant wraps. Those are your many competitive 
items that I can think of offhand. 

Q. What about painted pots? Have you ever seen those? 
A. In a small way, yes. 

Q. What about burlap? A. Very little. 

Q. What about papier-mache pots? A. There again 
papier-mache pots are wrapped with foil after the pot is 
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used. The papier-mache pot is more of a utility than a 
matter of good looks. 

Q. Is this product of foil sold to florists of such a nature 
that it can be stocked in sizeable quantities and in in- 

ventory? <A. Yes. 
1119 Q. So a wholesaler who bought floral foil, so- 
called, could safely stock his inventories if he bought 
it from foreign sources? A. Yes. 

Hearing Examiner Hier: Do they? 

The Witness: Do they? 

Hearing Examiner Hier: Yes. 

The Witness: Yes. 

Hearing Examiner Hier: You said you can. I want to 
know if they do. 

The Witness: Do they stock it? 

Hearing Examiner Hier: Yes. 

The Witness: Yes, they do. 

Hearing Examiner Hier: In more than the minimal 
orders? 

The Witness: Yes, they do. Foil does not deteriorate. 
They are taking much of a risk. 

Hearing Examiner Hier: I wasn’t thinking so much 
about deterioration as the capital investment, tying up 
that much money in inventory. They do, you say? 

The Witness: Oh, yes, they do. 


By Mr. Spriggs: 


Q. As a matter of fact, some of these wholesalers have 
thousands and thousands of dollars of inventory in 
1120 foreign stock, do they not? A. Oh, yes, absolutely. 
Q. As to advertising, how do your competitors 
advertise? A. Well, one of our competitors, the Highland 
Supply Company, is continually sending out sample books 
in large quantities to the wholesale trade. Other firms, 
I know the Jacobson Company sends out sample books. 
Q. How does the extent of their sending out those 
sample books, and advertising in that regard, compare 
with Arrow Brands? A. Well, we do the same thing. We 
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send out material, we send out sample books upon request, 
too. 

Q. Do you recall a TV program of Reynolds Metals Com- 
pany in which foil was mentioned? A. Yes. I saw the 
program. 

Q. In your opinion, have you obtained any sales because 
of TV advertising? A. No. As a matter of fact, I can’t 
recall anybody who ever brought it up to me. No. 

Q. In your opinion, what can you say as to the effective- 
ness of advertising as compared with personal solicitation? 
A. I would say that most sales come from personal 
solicitation rather than through advertising. 

Q. Does friendship play any part? A. A great deal. 
1121 Q. That is, friendship of the salesman— A. (inter- 
posing) To the wholesaler. 

Q. (continuing)—with the wholesaler? A. Yes, sir. 

Hearing Examiner Hier: How do you line that up with 
the fact that you have testified foreign foil is in the market? 
There is no solicitation there, or is there? Do the Austrians 
come here? 

The Witness: No, sir, they have a representative in New 
York City who goes around and contacts the wholesale 
trade, the same as I do. 

Hearing Examiner Hier: All right. 


1122 By Mr. Spriggs: 


Q. I don’t recall whether you mentioned as a competitive 
equivalent or substitute colored ceramics. Have you ever 
seen those used? A. Yes, I have seen colored pots used 
to some extent. 

Q. Suppose today you were a processor of foil and you 
had, say, a million rolls of so-called florist foil on your 
hands. How could you move it? What would be the way 
you would have to move it, today? A. I guess we would 
have to cut the price, most important of all, in order to 
be competitive, to get down somewhere near the cost of the 
imported foil. 
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Q. Do you know whether the Bruder-Teich concern gives 
out any special sample books in connection with its sales? 
A. Yes. I was in a wholesale florist supply approximately 
a week ago, and I was shown something I had never seen 
before in connection with Austrian foil, which was a 
beautiful sample card much nicer than anything that was 
ever offered by us or any other of the local, domestic 
competitors. It was a sample card of all the different 
sheets of foil, colors of foil, and the different patterns, 
each one covered with a sheet of acetate film. This whole- 
saler told me that he received six of these with every 
order that he placed involving 2,500 or more rolls, and 
was highly enthused about it. 

Q. Have you ever found in your territory in the 

1123 East any advantage between Arrow Brands and 
Jacobson on account of his delivery being faster? 

A. Oh, yes. I have run across a number of situations 
where a man wanted to place an order with me for a fill-in 
order, so to speak, of 200, 300, or 500 rolls, but it was a 
question of his being out of stock at that time and needed 
them right away. Our foil takes from 10 to 15 days to 
arrive from the West Coast, whereas from Jacobson they 
get it over night, so they prefer to buy it from Jacobson. 

Q. Have you ever encountered any spot discounts while 
you have been a salesman? A. Yes, I have. 

Q. Has that been rather often or rare or how directly 
would you say that has occurred in the past year? A. It 
has oceurred in not a great number of cases but it has 
occurred a dozen times, I would say. 

Q. Do you find that the wholesale supply houses to which 
you sell are price conscious? A. They certainly are. 

Q. Are they alert to the prices in the industry? Among 
all the sellers? A. Yes. 

Q. And are they aware, to your knowledge, of the 

Austrian foil competition? A. Yes. 
1124  Q. In your opinion, has that affected the domestic 
prices? It certainly has. 
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Q. Does the name ‘‘Reynolds’? mean anything to you 
insofar as aiding your sales of florist foil, so-called? A. 
*“Reynolds’’? 

Q. Yes. A. No. Not in my travels. When they speak 
of ‘foil’? they speak of Arrow Brands, and not of Reynolds. 
I venture to say there are some wholesalers who don’t 
know that Reynolds is affiliated with the Arrow Brands 
Company, or vice versa. 

Q. Are you familiar with a concern known as S&. S. 
Pennock Company, in Philadelphia? A. Very well. 

Q. About how many stores does it have? A. They have 
15 stores. 

Q. Are they wholesale supply-house stores? A. Yes, 
they are. 

Q. Do you know about what territory they cover? A. 
Yes, I happen to know most all of the stores. They run 
down as far south as Florida. They have two stores in 
Florida, and the others are up in the Philadelphia and 
New York metropolitan areas. 

Q. Do you know whether they have a store in Baltimore? 
A. They have one in Baltimore, one in Washington, 

Norfolk, Pittsburgh. 
1125 Q. Do you know whether it has been putting out 
any crepe paper, waterproofed? A. Yes, they do. 
They buy a waterproofed crepe paper, I believe they buy 
from Tuttle Press, and they color it themselves and sell it 
to the rest of the wholesale—to the trade. 

Q. Does that serve the same function as wrapping a 
pot with foil? A. It makes a nice wrap. 

Q. What is your opinion as to the future possibilities 
of this Styrofoam pot that you mentioned earlier? A. I 
believe it has a very, very good possibility. At the present 
time, I believe the price is a trifle high to be competitive 
with, let’s say, foil. But I feel certain that if the prices 
were reduced that it would become quite a competitive 
item. 

Hearing Examiner Hier: Is that a plastic name for a 
resin compound? 
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The Witness: No, sir; it is not a plastic. It is a spongy 
material. As I said, it is comparable to our Styrofoam, 
which is a product made by Dow Chemical Company, made 
out of—the original product is a bubble that has expanded. 
Expanded polystyrene is a comparable product. This 
product, if it can be brought in a little cheaper, eventually 
will become quite a factor. 


1126 By Mr. Spriggs: 


Q. Is it attractive? A. Beautifully attractive. 

Q. Do they have it in colors? A. That is the most im- 
portant thing. It can be made in colors, is being made in 
colors. Take our papier-mache, that is only made in 
white, and we have not been able to get color into our 
papier-mache, consequently, it is more a utility item rather 
than a decorative piece such as this imported pot is. 

Q. This Styrofoam pot would not have to be wrapped in 
foil at all? It is already decorated? A. That is correct. 
It would take the place of foil, in my estimation. 

Q. Don’t they make papier-mache pots in green, too? 
A. Yes, we make a very, very small amount in green, but it 
is a dull green, has no attractiveness to it. 

Q. Have you heard of, or encountered any pots coming 
in from Sweden? A. Yes. I saw a pot at some of the 
wholesalers. There, too, at the present time it is com- 
paratively expensive, made out of plastic material, woven, 
and it, too, is a nice decorative plant wrap or pot cover. 

Q. Is it colored? A. It is made in colors, also; yes. 

Plain white and colors. 
1127 Q. And of course you wouldn’t have to wrap any 
foil around that? A. No. That is the object, I 
guess, in all these—somebody is trying to develop some- 
thing inexpensive to, I guess, eventually take the place of 
foil. 

Q. Coming back to the recent sale of Austrian foil, do 
you know about how many rolls are being ordered in this 
particular one that you encountered? A. Yes. Approx- 
imately two weeks ago I received a call from one of my 
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wholesalers in New Jersey who told me that he was going 
to order 11,000 rolls of foil for Easter, and he at that time 
told me that if I could get near the price, or meet that 
price, the order was mine. But I told him I couldn’t 
possibly get anywhere near that price, and thanked him 
for calling. He has since placed his order for 11,000 rolls 
of foil to be delivered in February from the Bruder-Teich 
Company. 

That is one order I hated to pass up. 

Q. As a result of your information, the information you 
possess at the present time, what is your opinion as to 
whether the competition from Austria is going to increase 
or decrease? A. Well, unless we do something about 
meeting or lowering our prices, or meeting this competi- 

tion, I believe it is going to get greater, because, as 
1128 I said before, their product has certainly improved 

a great deal. Dealing with the wholesale florist 
trade it is strictly a question of price. And if the quality 
is there, such as it is today, we are going to be out in left 
field, so to speak, with our foil. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: Before you cross-examine, I 
have a question. 

You testified that price is 100 percent of the battle, and 
yet you have mentioned, in connection with foreign foil, 
that they now have pull-tabs, they wrap it in cellophane 
instead of brown paper and various other competitive 
weapons. Those two statements appear to me to be incon- 
sistent. Can you rationalize it? 

The Witness: The point I was trying to bring out, I 
believe Mr. Spriggs asked me what was done, or has any- 
thing been done to improve the German foil, the Austrian 
foil, and I said yes. 

Hearing Examiner Hier: Do you regard those things 
which they have done as competitive weapons in the sale 
of foil or not? 

The Witness: Yes, I do. 
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Hearing Examiner Hier: These polystyrene pots, or as 
you call them Styrofoam pots, are they to put the plant 
in or to to put around the pot that the plant is already in? 

The Witness: Yes, they are to be put in— 

1129 assuming the flowers come in a clay pot, the clay 

pot is to be inserted into this Styrofoam cover, 

which would not necessitate using any foil because it is 
a decorative piece. 

Hearing Examiner Hier: Do you know what the moisture 
transmission rate is on this Styrofoam? 

The Witness: I have no idea, sir. 

I do know, I can safely say that our papier-mache pots 
are 100 percent waterproof. This, of course, is 100 per- 
cent waterproof, I have been told. 

Hearing Examiner Hier: Cross-examination? 


1130 Cross Examination 
By Mr. Walker: 


Q. How long have you been selling aluminum foil to 
the florist trade? A. Approximately one year. 

Q. How long? <A. One year. 

Q. That is all the experience that you have had in this? 
A. Selling foil to the trade? 

Q. Yes. A. Yes. 

Q. One year. 

And who are you now employed by? A. I am employed 
by no one. I am a manufacturer’s representative. 

Q. Yourself? A. Yes. 

Q. And you took on this account over a year ago? A. 
Yes. 

Q. Did you make any inquiry before you took on the 
account as to the prices of competing foils and what you 
could sell your foil for? A. I certainly did. 

Q. And notwithstanding that you now consider price as 

the most important aspect of selling foil, you still 
1131 took this account on, notwithstanding that? A. 
That’s right. 
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Q. And at that time you knew that foreign foil was being 
imported into this country and sold at a ten percent 
differential, or five percent differential? A. That’s right. 

Q. And when you took on the account, you expected to 
sell the foil? A. As a matter of fact, sir, when I took the 
account on, I had known that there was in the works 
another type of foil which has since been produced on the 
market, and that I eventually could make a decent—a good 
commission. And that is what I had in mind, I believe, 
when I took the account on. 

Q. You didn’t take the account on for the florist foil, 
particularly? A. No, sir. 

Q. What did you take it on for? A. What I just stated. 

Q. What was it? A. That I had information that Arrow 
Brands was to make a new product. 

Q. What was the product? A. Well, it is an item called 
Snap Wraps. It is a new innovation. 

Q. And that is used in the florist foil business? 
1132 A. That’s right. 


Hearing Examiner Hier: Is it a foil? 
The Witness: Oh, yes. 
Hearing Examiner Hier: Now on the market? 
The Witness: Yes. 


By Mr. Walker: 


Q. Has been on the market just recently? A. Yes. 

Hearing Examiner Hier: How does it compare pricewise 
with the Bruder-Teich foil? 

The Witness: It is a different item. It can’t very well 
be compared. It is a different thing entirely. 

Hearing Examiner Hier: You don’t have any of that 
in this record? 

Mr. Spriggs: We will have before the hearing is over. 


By Mr. Walker: 


Q. Who sold in the territory? A. Foil for Arrow Brand, 
are you speaking of? 
Q. Yes. Who did you succeed? A. Mr. Lakin. 
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Q. Who is Mr. Lakin? A. Mr. Lakin is in the audience 
right here. 

Q. Did you inquire of Mr. Lakin what his sales were? 

A. No. 
11338 =Q. You didn’t? A. No. 
Q. You didn’t know the total amount of his sales 
when you took it on? A. No. 

Q. Did you talk to anybody as to what had been sold in 
that territory in the Arrow Brands or the Reynolds Com- 
pany, about how much had been sold in that company? 
A. Having been around this thing for about ten years, 
I had an idea of what was sold in the territory. 

Q. You had your own idea? A. Yes. 

Q. And you say the Snap Wrap was the thing that 
induced you to go into this business? A. Yes. I would 
never have taken it just to sell foil alone because the 
commission didn’t warrant my taking it on. 

Q. Do you have a sample or replica of this Snap Wrap 
here? A. No, I don’t have any with me. No. I have no 
samples with me, as a matter of fact. 

Q. Do you know how you cold get ahold of one? A. I 
have samples in my home, yes. In my office. 

Q. You don’t know how you could get ahold of one now? 
A. Right now? 

Q. Yes. A. No, I couldn’t say. 
1134 Hearing Examnier Hier: What is the Snap 
proposition? What does that do? 

Mr. Walker: We will explain that when we get ahold 
of one. 

It snaps up. 

Hearing Examiner Hier: Does it have elastic in it? 

Mr. Walker: No. 


By Mr. Walker: 


Q. Do you know where you might obtain one now? A. 
At the present time? 

Q. Yes. A. I wouldn’t know where to begin. 

Q. You haven’t seen one here today? <A. No. 
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Q. You know what this market was pretty well before- 
hand. You knew about what was being sold in it ? A. I had 
a fairly good idea, yes. 

Q. How much would you say, in the area in which you 
cover, how much of a market has the foreign foil cap- 
tured? A. In my particular area? 

Q. Total, say. Less than 30 percent? 

Mr. Spriggs: Wait a minute. How is he going to answer 
that unless we know what the whole market is in that 
area? 

Hearing Examiner Hier: I don’t know. He knows. 
1135 He is working in it. 

Mr. Walker: I am cross-examining and I have the 
right. 

Hearing Examiner Hier: I will tell you, Mr. Witness, as 
I tell all witnesses: If you don’t know the answer, say so. 

The Witness: I certainly don’t. 

Hearing Examiner Hier: Wait a minute, let me finish. 
I don’t want guesses. But I will take approximations, and 
I will take recollections. But not guesses. If you don’t 
know, don’t be embarrassed about it, say you don’t know 
and be done with it. 

Mr. Spriggs: In the first place, I object on the ground 
this is going far beyond the scope of the direct examina- 
tion. 

Hearing Examiner Hier: Read it back. I don’t think 
it is. 


(The reporter read the record as requested.) 


Hearing Examiner Hier: That is not beyond the scope 
of the direct. He testified about the retail, and the foreign 
foil in the market. 

You may answer if you can. 

The Witness: I cannot say it on a personal basis. I will 
say this, that in any given area, such as mine, there are 

certain key accounts, the bigger wholesalers as we 
1136 call them, and they are buying almost one hundred 
percent of the imported foil. 
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By Mr. Walker: 


Q. Do you sell any big wholesale accounts? A. Do I 
sell any? 

Q. Yes. A. Oh, yes. Foil? 

Q. Yes. A. No. I sell them other items. 

Q. Do you sell any of them florist foil? A. No. 

Q. Do you know whether Mr. Jacobson sells any of them 
florist foil? A. Do I know? 

Q. Yes. A. Yes. They fill in with Jacobson, as I stated 
before, where they run out of a color or two, they cer- 
tainly cannot buy an import, and they cannot wait for it 
to come in from the West Coast. So, in many instances 
they buy it from Jacobson. 

Q. Do you know whether or not Mr. Jacobson sells over 
3,000 rolls to any one wholesaler in your area? A. In some 
instances I do. 

Q. He does. Not withstanding price differentials? A. 

In one case I know of, yes. 
1137 Hearing Examiner Hier: You said one year. 
Have you been through two Christmas selling 
seaasons in this position? 

The Witness: The last one and the one coming, yes. 

Hearing Examiner Hier: You mean the one coming this 
year? 

The Witness: Yes. 

Hearing Examiner Hier: You have been through two 
Easter selling seasons? 

The Witness: Not with the Arrow Brands, no. 

Hearing Examiner Hier: Then, you have no basis of 
comparison as to what you gained or lost. 


By Mr. Walker: 


Q. The fact of the matter is that you know you are selling 
more than your predecessor sold, Isn’t that a fact? A. I 
had no predecessor in my area. 

Q. You are selling more Arrow Brands, total Arrow 
Brands florist foil in your area than you sold last year? 
A. I am not. 
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Q. You are not? Are the sales down in volume? A. 
Considerably. 

Q. Are Arrow Brands sales down? A. I cannot answer 

for Arrow Brands. I don’t know how their sales are. 
1138 Q. Just in your area they are down? A. Yes. 
Q. To what it was a year ago? A. Yes. 

Q. How much is it down? A. I can’t answer that. I 
wouldn’t make a guess. 

Q. What were you total sales last year to the florist trade 
of florist foil? How much? 

Mr. Spriggs: Wait a minute. We have Mr. Jacobson 
in the room. 

Mr. Walker: He can step out. Mr. Jacobson told us, 
didn’t he? No, I guess you are right. He can step out 
and that will be in camera. 

Hearing Examiner Hier: That is up to you, Mr. Jacob- 
son. You may remain, if you wish. This can be put down 
on paper. He can write it down. 

Mr. Walker: If he knows, he can write it on paper. 


The Witness: I do not have a figure. 


By Mr. Walker: 


Q. Will you furnish that to this Commission? 

Mr. Spriggs: I don’t know that we are obliged to do 
that. 

Hearing Examiner Hier: He said his sales are down. 
He has the right to inquire first of all whether they are 
down, and if so, how much. 

Mr. Spriggs: I have been objecting that this goes 
1139 beyond the scope of direct examination. 

Hearing Examiner Hier: You brought out that he 
is suffering sales-wise from foreign brand competition. 
Certainly the cross-examiner has the right to find out, 
(a) whether that is true or not, (b) if so, how much. 

Mr. Spriggs: I differ from you as to what I brought out. 
I did say and got an opinion from him that the Austrian 
foil was going to increase in competition, because it had 
a good foil and was lower in price. 


843 


Hearing Examiner Hier: Yes, and he said more. 

Mr. Spriggs: And that the future is different from the 
past. 

Hearing Examiner Hier: He said more than that. He 
said that he is encountering heavy foreign competition, that 
they are selling at a price which he couldn’t possibly meet, 
and he gave the spread there, and he also said that price 
was one hundred percent of the battle. The clear inference 
from that, which this gentleman has the right to combat, 
is that he is losing money, losing sales. It is an in- 
escapable inference. And that is the reason you asked 
the questions, because that inference is there. He has the 
right to combat that inference. 

You say you do not. Can you give us the approximate 
sales figures, sales volume? It doesn’t have to be down 

to the hundreds. 
1140 The Witness: No, I haven’t taken a check of that 
actually. I wouldn’t have any idea. 

Hearing Examiner Hier: Do you want him to supply 
that? 


By Mr. Walker: 


Q. Supply that information, total sales to the florist trade 
of florist foil. A. That would have to come from the firm. 
I wouldn’t have— 

Q. (interposing) You would have no record of it? A. I 

can possibly get the records together, I guess. 
1141 Hearing Examiner Hier: Somebody certainly 
must have a record of your sales, because you are 
paid a commission on it. Do you have it? 

Mr. Spriggs: We will have to get it. It will take some 
time. 

The Witness: I can get it. 

Hearing Examiner Hier: We can handle this by putting 
it on a piece of paper and putting it in the record as an 
exhibit and sealing it. 

You want his sales volume for what period of time? 

Mr. Walker: Since he started in business. 
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By Mr. Walker: 


Q. When did you start in business? A. Approximately 
a year ago. 

Hearing Examiner Hier: Sales volume since you started 
in business, total florist sales, nothing else. We are not 
interested in the rest of your business. 

The Witness: What would that prove, sir, may I ask? 

Hearing Examiner Hier: It will include the sale of 
Arrow Brands foil of any brand or description to the 
florist trade. 

Js that what you want? 

Mr. Walker: That is right. 

The Witness: You see, in my area it is a conflicting 

area. I sell the same accounts that another 
1142 gentleman, who is sitting right here. We both are 

in the same area. He having been with the firm 
longer than I has certain accounts and I have certain 
accounts. 


Hearing Examiner Hier: I understand. He just wants 
the sales that you have made of Arrow Brands foils of 
whatever kind and description, to the florist trade. He will 
get the others from that gentleman, I assume, if we get 
into that hassle. The two put together will show the Arrow 
Brands business in that area. 

Mr. Walker: On a month-to-month basis. 


By Mr. Walker: 


Q. You knew, as a matter of fact, that notwithstanding 
the price competition from foreign foil, which has been 
substantially lower, we will say, for a period of three or 
four years, notwithstanding that, during this three or four 
year period that Arrow Brands had increased their sales 
nationally? You knew that? 

Mr. Spriggs: I object to that question, the form of the 
question. It assumes premises that are not in the record. 

Hearing Examiner Hier: No, he phrased his question 
‘do you know.”’? The answer to that is Yes or No. 
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The Witness: I didn’t get it. 
Hearing Examiner Hier: You can answer that Yes or 
No. 
1148 The Witness: I didn’t get the question. I would 
like it repeated. 
Hearing Examiner Hier: Read it back. 


(The reporter read the question.) 


Hearing Examiner Hier: The question is ‘‘do you 
know.’’? You may answer that Yes or No. 

The Witness: I don’t know. 

Hearing Examiner Hier: That settles that. 


By Mr. Walker: 


Q. Did anybody ever talk to you about it? A. No. 

Q. You never discussed Arrow Brands position, whether 
or not they were increasing or decreasing sales with any 
official of Arrow Brands or Reynolds Metals Company? 
A. No. 


Q. Did you ever get any information to that effect from 
the company in writing? A. About sales? 

Q. Yes. A. No, sir. 

Hearing Examiner Hier: Were you selling florist foil 
for any other company before you took on Arrow Brands? 

The Witness: I did not. 

Hearing Examiner Hier: This is a new venture? 

The Witness: That is right. 
1144 Hearing Examiner Hier: Something must have 
attracted you to it. I assume from what you say 

that it is this snap wrap that they were coming out with? 

The Witness: Yes. 

Hearing Examiner Hier: You saw a considerable sales 
potential there, or did you not? 

The Witness: Yes, I did. 


By Mr. Walker: 


Q. That is something nobody else in the trade has? A. 
Nobody what? 
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Q. In the trade has. A. Nobody else in the trade has? 

Q. Yes. They don’t have the snap wrap? A. Nobody 
has. It hasn’t been in the market but a very, very short 
time. 

Q. Does anybody else have the equipment to make it? 
A. I couldn’t say that. 

Q. Would you know? A. I couldn’t answer that. 

Q. Do you know what equipment is required to manu- 
facture it? A. I haven’t the slightest idea. 

Q. You testified as to the price, recent price eut, if I re- 
call correctly, of imported foil? A. That is correct. 

Q. Is that a general price cut? A. I would as- 
1145 sume so. 

Q. Where did you get that information? A. 
Where did I get the information? 

Q. Yes. A. From one of my wholesalers. 

Q. One? A. Yes. 

Q. Just one. Do you know whether that is a spot reduc- 
tion or general throughout the trade? A. No. From what 
I know, it is general throughout the trade, having spoken 
to other wholesalers. 

Q. How many have you heard this from? <A. I would 
say ten in the metropolitan area. 

Q. Would you give me their names? A. I can give you 
some names, yes. 

Mr. Walker: If you want to put it in camera, yes, 

Hearing Examiner Hier: One of you gentlemen can give 
the witness a sheet of paper and he can write down the 
names. 

Write down ten names, or as many as you can. 

The Witness: Names would be sufficient? Or addresses? 

Hearing Examiner Hier: You had better give the city. 
I don’t know whether he wants the addresses or not. If 

you give the city, he can certainly find it in the tele- 
1146 phone book. 
Off the record. 


(Diseussion off the record.) 
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Hearing Examiner Hier: On the record. 

This is a list of names which the witness put down and 
will be denominated in this record as Commission’s Ex- 
hibit 191. 


(The paper referred to was marked Commission’s Ex- 
hibit 191 for identification.) 


Hearing Examiner Hier: I assume you offer it in evi- 
dence? 

Mr. Walker: Certainly. 

Hearing Examiner Hier: Do you have objection, Mr. 
Spriggs? 

Mr. Spriggs: I don’t see how I could object to it. 

Hearing Examiner Hier: All right. Commission’s ex- 
hibit is admitted in the record in camera, or sealed, which- 
ever you prefer in the way of designation. 


(Whereupon, the paper referred to, heretofore marked 
Commission’s Exhibit 191 for identification, was received 


in evidence and ordered SEALED.) 


Mr. Spriggs: May we approach your Honor? 
Hearing Examiner Hier: All right. 


(Diseussion off the record.) 
Hearing Examiner Hier: On the record. 
1147 By Mr. Walker: 


Q. What are your terms of sale? A. Cash terms you 
are talking about? 

Q. What are the terms of the sales you make? A. There 
are no terms. Everything is net. 

Q. Do you give time to pay the accounts? A. The reg- 
ular trade discount. 

Q. What is that? A. I believe it is net, thirty days. 

Q. Do you ever give more than thirty days? A. I have 
not, no, sir. 

Q. Never? A. No, sir. I don’t discuss terms even with 
the customer. I never discuss terms with them. 
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Q. Do you discuss prices? A. They have been buying 
Arrow Brands long before I came with the firm. 

Q. Do you discuss prices? A. Yes. 

Q. Since you have been with them, Arrow Brands has 
raised the prices? A. They have raised the price? Yes. 
Recently. 

Q. How much did they raise it? A. A nickle a roll. 

Q. And that was not withstanding the fact that at 

1148 the same time you claim the foreign prices were 

going down, is that right? A. Exactly. When we 
raised them they lowered them. 

Q. But they still, prior to your raising them, still had a 
much lower price than you had? A. Yes. 

Q. What was the difference prior to your raising the 
price, or Arrow Brands raising the price; what was that 
price differential between imported foil and Arrow Brands? 
A. At what time was that? 

Q. Just prior to Arrow Brands raising the price. 

Hearing Examiner Hier: Did you have a ten cent or 
more differential? 

The Witness: No. There was about a ten cent differ- 
ential. 

Hearing Examiner Hier: Arrow Brands went up five 
and Bruder-Teich went down. Now, how much did Bruder- 
Teich go down at that time? 

The Witness: I can not tell you how much they went 
down. But I can tell you the approximate differential be- 
tween our price today and Bruder-Teich’s price. 

Hearing Examiner Hier: Tell me that. 

The Witness: As a matter of fact, I have brought in 
information here which I have copied off an invoice as 

recently as a week ago, of a shipment involving about 
1149 3,500 rolls of foil, and I have the prices copied right 

off this invoice. I would not care to bring in the 
wholesaler’s name, but I will testify that this information 
is correct. 
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Hearing Examiner Hier: I am still asking the question, 
what is the present differential? 

The Witness: The differential today is approximately 
21 cents per roll between ours and Bruder-Teich’s. 

Hearing Examiner Hier: They must have gone down 
six cents since you went up five. 

The Witness: That is correct. 

Hearing Examiner Hier: Can you tell me how I can 
possibly assess what is the cause for this falling off of busi- 
ness that you testified to? The inference from your testi- 
mony is that Bruder-Teich’s price is low, yet now it comes 
out that your foil went up. Usually when you go up in 
price, especially with competition in the market and the 
spread is increased, you lose business from that end. I 
don’t see, gentlemen, how percentage-wise I can assess the 
cause of any falling off in business. 

Mr. Spriggs: I think you have to wait until the evidence 
is in. You can’t make the inference at this stage. 

Hearing Examiner Hier: Iknow. But I can see trouble 
down the road. Goon. Develop something. 


By Mr. Walker: 


Q. How many wholesalers are there in your terri- 
1150 tory? A. 150 to 200 or 175. 
Q. Less than ten percent of them are what you call 
big wholesalers? A. That is correct. 
Q. And so approximately 150 to 200, the greater majority 
of them, are small people who have to place small orders? 
Mr. Spriggs: Are you talking about the majority in 
volume or numbers? 
Mr. Walker: Numbers. 
A. I would say the greater majority are those who would 
buy less than 2,500 rolls of foil. 


By Mr. Walker: 


Q. That would be about ninety percent of them? A. I 
guess that is a reasonable figure. 
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Q. And they don’t— A. However, in that area, those 
ten percent probably take up ninety percent of the business 
in that area. 

Q. You would say they have ninety percent of the busi- 
ness? A. As I said, the big ones have salesmen traveling 
on the road and they reach into other areas. 

Q. And you think fifteen or ten large ones have ninety 
percent of the wholesale florist business? A. I won’t say 
ninety percent, but it is a good, high figure. 

Q. Now, you are testifying here— 

What is your best opinion as to that? 
1151 Mr. Spriggs: I think this is all going beyond the 
direct examination. Far beyond it. 

Hearing Examiner Hier: You brought out that you were 
selling to 150 wholesalers, and you also brought out that 
he was losing the larger accounts to Bruder-Teich. He has 
the right to find out how many are larger, how many are 
smaller and what the volume is and so on. 

You may answer the question. Objection overruled. 


The Witness: Your question is what again? 
(The reporter read the question.) 
The Witness: I would say more than half. 


By Mr. Walker: 


Q. More than half? <A. Yes. 

Q. You mean more than fifty percent? A. Yes. 

Q. Would you estimate it to be sixty percent? 

Mr. Spriggs: I think we are just running around bandy- 
ing figures. 

Mr. Walker: I think I have the right to cross-examine 
this witness. I think— 

Hearing Examiner Hier: I told the witness before this, 
if he can’t estimate he should say so. You may ask the 
question, but if the witness can’t estimate any closer to 

fifty percent, all he has to do is say so and that shuts 
1152 that door. 
Mr. Walker: That is right. 
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Hearing Examiner Hier: How many times do I have 
to say this? 

Mr. Spriggs: Isn’t it rather obvious that it is impossi- 
ble for a witness to know the volume of 200 wholesalers 
in an area? 

Hearing Examiner Hier: Mr. Spriggs, I don’t know 
whether it is impossible or not. I don’t know anything 
about this foil business. I have seen wholesalers and sales- 
men on the witness stand in other industries, particularly 
in the cosmetics industry, who could pick out of the air 
various high-level accounts around the country and say 
when they put a demonstrator in there, how much he was 
paid, and when the competition came in, without a note. 
So I don’t know. I leave it to him. 

I tell you again: if you can’t estimate any closer than 
fifty percent, tell the gentleman so and let’s get on to some- 
thing else. 

Mr. Walker: I want to say one thing. Here is a man 
who has come on the stand— 

Hearing Examiner Hier: Don’t argue with me about 
whether he should know or doesn’t know. If he says he 
doesn’t know, that is the end of it. I can’t look into his 

head and say whether he does know or doesn’t know, 
1153 and neither can you. You know that. He is under 

oath. If he says he doesn’t know, that settles it. I 
have to accept his word for it. 

Mr. Walker: Is counsel foreclosed from stating his po- 
sition? 

Hearing Exaimner Hier: Oh, no. You can state all the 
positions you want. I thought you were trying to get me 
to change my mind, which you will not sueceed in doing. 

Mr. Walker: I still want to state my position for the 
record. 

Hearing Examiner Hier: Go ahead and state it. 

Mr. Walker: That is that this witness has been brought 
here, he has testified as an expert witness, he has been 
asked his opinion. 
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Hearing Examiner Hier: No, he has not been qualified 
as an expert. 

Mr. Walker: He has been asked his opinion concerning 
several things, and he readily has given an answer to those. 
Now, I have a right, once he has expressed his opinion con- 
cerning the future competitive effects on this market of 
foreign foil, I think that I have a right in almost any court 
in this country, or in front of any hearing examiner, to 
inquire into his knowledge of the markets, the particular 
markets involved, and the details of that, because here he 
has expressed an opinion. And I am asking him, and I 

think when he says No that I can inquire around 
1154 that. That is one of the fundamental rights in cross- 

examination. I don’t think I am abusing this wit- 
ness; I don’t intend to. 

Hearing Examiner Hier: Mr. Walker, I haven’t sus- 
tained any objection to you asking him. You may ask him 
anything you please, providing it is within the scope of 
the direct examination. But all I am saying is that when 
the man says he doesn’t know, that settles it, as far as I 
am concerned. I don’t see how you can go any further 
than that. And I am not going to permit you to argue with 
this witness or any other witness about why he should now 
something. You will get nowhere that way. 

Mr. Walker: I want to state for the record that I don’t 
think to this date I have argued with the witness, 

Hearing Examiner Hier: I don’t think you have, either; 
but it looks like it is going in that direction. Go on, ask 
your question. We will see what we get. 

Mr. Walker: Read the last question back. 

Hearing Examiner Hier: Read it. 

The Witness: I didn’t answer the last question. 

Hearing Examiner Hier: Read both of them back so we 
can get back on the track, the answer and the question. 


(The reporter read the record as requested.) 
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Hearing Examiner Hier: Answer that last question. 
The Witness: I can not answer it. I would let it go at 
fifty percent; half. 


1155 By Mr. Walker: 


Q. You also testified, if I remember correctly, that 
the imported foils have captured this market practically a 
hundred percent? A. I don’t recall testifying to that. 

Mr. Spriggs: He hasn’t testified to any such thing. 

The Witness: I don’t recall saying that. 


By Mr. Walker: 


Q. What did you say about that? A. I said, I am losing 
business because of the imported foil situation. 

Mr. Spriggs: Just a minute. I object to it, That is an 
improper question to ask him what he said. 

Hearing Examiner Hier: I don’t think so. We haven’t 
got a record to read to him as to what he said. It is better 
for the witness to say what he said than to rely on our 
recollection. 

The Witness: I certainly didn’t say that the foreign 
foils captured the market 100 percent. 


By Mr. Walker: 


Q. I mean among these large wholesalers. 
Hearing Examiner Hier: That is different. 
The Witness: I did not say that, either. 
Hearing Examiner Hier: Did you say that? 
The Witness: I don’t recall saying that. 


1156 By Mr. Walker: 


Q. How much have they captured of the large whole- 
salers? 

Mr. Spriggs: What market are we talking about? 

Mr. Walker: These 15 large wholesalers in his district. 

Mr. Spriggs: Who said there were only 15? 

The Witness: I don’t recall the figure ‘15. 
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By Mr. Walker: 


Q. How many are there, of people who can take above 
the minimum order? A. I don’t recall giving any figure. 
I said there are a certain number in each area. I don’t re- 
call giving any number. 

Q. You said there are between 150 and 200. A. I will 
testify that most every wholesaler, in answer to your ques- 
tion, who is able to buy a large amount of foil, is buying the 
imported foil because of the price. 

Q. That is what you testified to? A. Yes, sir. 

Hearing Examiner Hier: Just a minute. Is he buying 
it exclusively, or is he buying in part? 

The Witness: I say the major portion is imported foil. 
As I said before, when a man has to fill in certain colors 
or buy a smaller quantity, he can not buy it from an im- 
porter. He buys it through one of the domestic manu- 

facturers. 
1157 Hearing Examiner Hier: That is where the 100 
percent came from. 


By Mr. Walker: 


Q. Stay on this point a minute. In your territory there 
are how many of the wholesalers would you consider that 
were financially able to purchase florist foil in the minimum 
requirements of those that import foil into this country? 
A. You said, ‘‘financially able’’? 

Mr. Spriggs: How can you answer a question as that, 
the financial status of wholesalers in his district? 

Hearing Examiner Hier: I think somebody around here 
used the expression ‘‘were able to’’. I believe you did, Mr. 
Spriggs, and I don’t know what kind of ability you were 
talking about. 

Mr. Spriggs: I didn’t say ‘‘were able to’’. 

Hearing Examiner Hier: Rather than have him go back 
through his notes here, what did you say on that question? 
You have it written down somewhere. 
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Mr. Spriggs: I was asking as to wholesalers who bought 
over 2500 rolls, and the number of them. That is what I 
understood I asked. 


By Mr. Walker: 


Q. Isn’t that in substance what I asked you? <A. No. 

You asked how they were financially able to. 
Q. All right. 
1158 Hearing Examiner Hier: How many wholesalers 
are in your sales territory who customarilly buy in 

orders of 2500 rolls or more, to your knowledge? 

The Witness: As I said, I believe approximately 10 
to 15. 

Hearing Examiner Hier: Now you have a figure. Start 
working on that. 


By Mr. Walker: 


Q. Those 10 to 15 are what we call the bigger whole- 
salers? A. Yes, 

Q. And if I understand correctly, they have about 50 
percent of the market in your territory; they sell about 50 
percent of the florist foil in your territory? A. In my hum- 
ble opinion, yes. 

Q. That is based on your best judgment. 

Now, how much—and I further understood you to say 
that the importers of foreign foil are selling to these 10 or 
15 and that nobory else can make sales to them. 

Mr. Spriggs: He didn’t say that. 

Mr. Walker: If he didn’t, he ean testify to it. 


By Mr. Walker: 


Q. As I understand it, you said Jacobson was selling one, 
and you weren’t selling any of them. Is that correct? A. 
Jacobson was selling one? 

Q. Yes, sir; and you were not selling any of them. 
1159 Of these 10 or 15. I think you know what I am talk- 
ing about. A. I said—no, I believe that question was 
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brought up because of the time differential between getting 
foil from the West Coast and getting it from Jacobson. 

Q. How much of these 10 or 15 do you sell? A. How 
many do I sell? 

Q. Yes. A. I may have sold them a small quantity here 
or there. I don’t recall offhand. I haven’t got any figures. 

Q. But you don’t make any big orders to them; is that 
right? A. Certainly not. 

Q. Then do you know of any other domestic man who is 
selling to them? A. Well, I mean, I don’t know who every 
wholesaler is buying from, but they are either buying from 
Jacobson or Highland Supply, one or the other. 

Q. You don’t know? A. No, I can’t go to a man and 
ask him where he is buying all his foil from. 

Q. Then you don’t know whether these people are buy- 
ing from Jacobson or Highland or from the importers; is 
that correct? A. Ido know. I mean I can go to the shelf 
and see—I have been around this thing long enough to 
know, even prior to being with Arrow Brands, to know 

where the thing comes from, whether it comes from 
1160 Jacobson. In fact, the name is right on there. 

Q. Based on that information, what would you 
estimate as to how much of the market for florist foil among 
these 10 to 15 wholesalers has the foreign foil captured? 
Based on your best judgment, it is actually less than 30 
percent; isn’t it, of their total sales? A. No, I couldn’t 
answer that question. I couldn’t answer that question. To 
me, it would seem to be a higher figure than that. 

Q. What would you estimate it at? Your best judgment. 

Mr. Spriggs: I am going to protest here, In the first 
place, the Federal Trade Commission is pretty good sized 
and it has perfect facilities to ask and get the record of 
Debrise and Company and should put it on as a part of its 
own case. 

Hearing Examiner Hier: Maybe it has, but this was 
gone into on direct. I think he has the right to inquire, if 
the witness knows, again. A. As I said, I can’t give a 
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definite figure. I would say it is more than 30 percent in 
my area, 


By Mr. Walker: 


Q. But you don’t know. A. I can not say for sure. 
Hearing Examiner Hier: Do you have much more 
1161 cross-examination? 
Mr. Walker: Yes. About a half-hour or so. 

Hearing Examiner Hier: Am I to take that with the 
same grain of salt I should have taken last night’s estimate 
with? Or is this a relatively firm commitment? 

Mr, Walker: I am just standing here doing the best I 
can in my humble judgment. I am going to continue to 
do the best I can. I have given you an estimate as to how 
long I will continue. Something may happen like happened 
before and I may decide I want to quit. Something may 
happen and I will decide to go along. I can’t anticipate. 
It is difficult. 

Hearing Examiner Hier: In other words, it will be 30 
or 40 minutes unless a witness skids on an answer, is 
that it? 

Mr. Walker: I don’t know that this witness would do 
that. 

Hearing Examiner Hier: We will quit for five or ten 
minutes. 


(A short recess was taken.) 
1162 Hearing Examiner Hier: Go ahead. 
By Mr. Walker: 


Q. Based on your year’s experience in traveling through- 
out the trade, can you estimate the amount of sales, or 
the percentage of sales that aluminum foil has captured 
in your territory as compared to competing articles such 
as you have described in your testimony, such as paper 
wraps, etc? 
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Hearing Examiner Heir: Competitive articles, he 
means. Competitive wraps. 
The Witness: What are you trying to ascertain? 


By Mr. Walker: 


Q. How much of the market has been captured by alumi- 
num foil as compared to all of the other types of competi- 
tive wraps that are available. A. Aluminum foil has been 
in the market much longer than these competitive products 
have been. 

Q. You are sure of that? Has it been on longer than 
paper? A. What paper? 

Q. Paper wraps. You testified there were certain types 
of paper that they were using to wrap potted plants, as 
I understand it. Is that correct? A. As far as my ten 
years in this business, foil has been in the market longer 
than these other things. 

Q. Longer than grass mats? A. Grass mats aren’t used. 

You are speaking of chip mats? 
1163 Chip mats. A. Yes, I would say so. 

Q. They have been on longer, but how much of the 
market has aluminum foil captured? A. I couldn’t give 
you any figure. I would say it is a good deal of it. 

Q. Would you say 95 percent of the total sales made to 
florists for decorations to be used on potted plants, etc.? 
Hasn’t aluminum captured about 95 perecnt of that mar- 
ket? A. If you say 95 percent, it is a fair figure, I would 
assume. 

Q. And the others, all these other types of competitive 
articles, such as you have described, captured about five 
percent of it? A. It is a small figure, let’s say. 

Q. There has been some type of competitive article on 
the market for the past ten years, hasn’t there? A. Yes. 

Q. Besides aluminum? A. Yes. 

Q. During that ten years aluminum has changed its style? 
its colors, the way it is packaged? A. Yes. 

Q. So have the others. But during all of this time alumi- 
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num has captured a great majority, a substantial 
1164 share of the market? A. There has always been a 
good, a big market for it. 

Q. There are things other than price that enter into the 
determination of purchasers, or wholesalers in this in- 
stance, such as delivery date. That is important in some 
instances? A. Yes. 

Q. And speed of delivery? A. Right. 

Q. The foreign importers, after they take their order, 
how long before they can deliver? A. Approximately six 
to eight weeks. 

Q. There are many people of course that are concerned 
as to the size of their inventory and like to keep their inven- 
tory low, isn’t that correct? A. In some cases. There are 
other cases where they like to keep the inventory high and 
have the merchandise available when it should be available. 

Q. But in some cases there is a lot of them who want to 
keep their inventory low? 

Mr. Spriggs: Wait a minute. 

The Witness: Anybody wants to keep his inventory low. 

Mr. Spriggs: I object. In some cases there are a lot 
of them? 

Hearing Examiner Hier: Do you understand the 
1165 question? 
The Witness: Vaguely. 

Hearing Examiner Hier: If he understands it, he may 
answer it. If he doesn’t understand it, all he has to say in 
his answer is he doesn’t understand it. 

The Witness: I can answer vaguely. 

Mr. Spriggs: Maybe he can answer a question, but you 
have to consider the answer in the light of the question. 

Hearing Examiner Hier: He is building this record. If 
he puts a question that doesn’t make any sense to me when 
I go over this record, that question will just disappear into 
thin air and I won’t pay any attention to it. Obviously, 
I can’t if it doesn’t make any sense or if it is ambiguous. 
And the same with you, if you ask a question that is am- 


860 


biguous and the witness answers, I can’t follow it then, 
either. So, the burden is on you gentlemen to make the 
questions intelligent. 


By Mr. Walker: 


Q. There are situations where the wholesaler wants to 
keep his inventory low, aren’t there? A. I would say so, 
because of other factors. Space is a very important factor. 

Q. And money? Tying up in inventory? A. Money is 

a factor with any man. 
1166 QQ. Money is a factor in inventory? A. Yes. 

Q. It is one of the most important factors to 
wholesalers and retailers, isn’t it? A. I mentioned the 
larger companies, such as 8. S. Pennock, for one. Their 
primary purpose is to have the goods. They are not too 
concerned about money. They are in the business of selling 
merchandise. They want to make sure that their stocks 
are complete. 

Q. They like to turn that inventory over pretty fast, 
don’t they? You know that. <A. It is possible they like to 
turn it over. 

Hearing Examiner Hier: That is self-evident. Every- 
body likes to turn an inventory over. 


By Mr. Walker: 


Q. There are many people, wholesalers, who don’t like 
a large inventory? A. Nobody likes to keep a large inven- 
tory if it is excess inventory. They like to keep as much 
as they can sell. 

Mr. Walker: Would you read the question again? 


(Question read.) 

Mr. Spriggs: That is a statement, isn’t it? 

Hearing Examiner Hier: I assume it is a question. Are 
there many wholesalers who do not like to keep a large 
inventory. 
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The Witness: It is a very difficult question to 
1167 answer. 

Hearing Examiner Hier: If you can’t answer, 
say so. 

The Witness: I certainly can’t. I can’t answer it. 
There are a lot of determining factors that go into this 
thing. 

By Mr. Walker: 


Q. Do you know many of these wholesalers in your terri- 
tory who like to place small orders, and tell youso? A. Do 
they like to place small orders? 

Q. Yes. A. No. The average wholesaler likes to place 
an order that he feels will take care of his necessities. 

Q. Let’s say a small order, say four or five hundred rolls. 
A. There are those wholesalers who buy 400 or 500 rolls, 
yes. 

Q. And they don’t like to place them for more than that, 
do they? A. They don’t like to because there are other 
determining factors in these things, I guess. 

Q. That’s right. And they don’t want to. And they 
can’t very well buy the foreign or imported foil, isn’t that 
correct? A. I have already stated that in order to buy 
imported foil, you have to place an order for 2,500 rolls. 

Q. And they are not much in the market for that par- 

ticular product, or— A. (interposing) Maybe their 

1168 needs don’t warrant that many rolls. 
Q. You mentioned one particular wholesaler from 
a piece of newspaper. A. Yes, sir, right here (indicating). 

Q. Is this a so-called spot reduction or a regular price? 
A. As far as I know, a regular price. It is not a spot re- 
duction. 

This man has been buying this imported foil for quite 
a long time. 

Q. Have you ever sold him? A. Have I ever sold him 
foil? I have. 

Q. In the last year? A. I have. 
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Q. Are you going to call on him again? A. I certainly am. 

Q. Why, when he bought foreign foil before? A. Yes, 
he has. 

Q. With the price differential? A. Because of the price 
differential? 

Q. No, with the price differential he bought the foreign 
foil, and he also bought some from Arrow Brands. A. A 
very small quantity from Arrow Brands. A fill-in order. 

Q. You also testified to an order you lost? A. Did you 

note those prices on this thing? 
1169 Q. Yes. 
An order that you lost, of 11,000 rolls. A. That’s 


right. 

Q. Had you ever sold that particular man before? A. 
This is the same party. 

Q. Is this the 11,000 roll order? <A. Yes, sir. 

Q. Had you ever sold him 11,000 rolls? A. No, sir. 

Q. Had Arrow Brands, to your knowledge, ever sold him 


11,000 rolls? A. No, sir. 

Q. He never had been—I mean all that Arrow Brands 
had ever sold him was just spot orders here and there; is 
that correct? A. As a matter of fact, he was only sold by 
Arrow Brands once, and I sold him. 

Q. Prior to that time he was buying foreign foil? A. As 
far as I know, yes. 

Q. You will furnish us with the information we requested 
on your sales? A. As best I can, yes, I will. 

Mr. Walker: That is all, your Honor. 


1170 Redirect Examination 
By Mr. Spriggs: 
Q. Mr. Pozner, during the ten years that you were travel- 
ling for the Hub Floral Company of Boston, did you call 
on the same wholesalers for the sales of your products for 


the Hub Floral Company as Max Lakin did for Arrow 
Brands? A. Exactly. 
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Q. So that you became familiar with those wholesalers 
during those ten years of your activity? A. Exactly. 

Q. Counsel has asked you about inventories, and about 
dollars and amounts tied up in inventory. Isn’t profit the 
real factor in the wholesaler’s business? A. I would as- 
sume so. 

Q. He is in there to make a profit? A. Yes. 

Q. Whether it takes a small inventory or a large inven- 
tory, if he is able to make a profit— 

Mr. Walker (interposing): I object to this line of ques- 
tioning. He is leading his own witness. 

Hearing Examiner Hier: The question is leading, but 
the matter is self-evident. Everybody is in business to 
make a profit and he exercises his best business judgment 
to obtain that profit. 

Mr. Spriggs: Yes, whether he has a large or small 
1171 inventory. 

Hearing Examiner Hier: I don’t see any point 
in proving the obvious. 

Technically, the objection is sustained. That was a lead- 
ing question. 

Mr. Spriggs: In your findings are you going to assume 
the obvious, that profit is the motivating factor, regardless 
of whether the inventory is large or small? 

Hearing Examiner Hier: Of course. A profit is what 
everybody in business is after. And the better he exercises 
his business judgment, excluding elements of luck and 
timing, the more profit he makes. 


By Mr. Spriggs: 


Q. Now, then, counsel asked you on cross-examination 
about a sale which Jacobson made, larger I think than 3,000 
rolls. Do you know the price at which that foil was sold 
by Jacobson? <A. Yes, I do. 

Q. To whom was the sale made? A. S. S. Pennock Com- 


pany. 
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Q. Do you know what the price was? A. I believe it 
was 75 cents a roll. 
Q. Was that lower than the price of Arrow Brands at 
that time? <A. Yes, it was. 
Mr. Spriggs: I think that is all. 
1172 Hearing Examiner Hier: Do you have any more? 


Recross Examination 
By Mr. Walker: 


Q. Do you konw whether or not Arrow Brands had ever 
quoted a price of 75 cents to this particular customer that 
you just testified to? A. I do not know that. 

Q. Did youinany way? A. I don’t sell this firm the foil. 

Q. You don’t? A. But I am friendly with the buyer 
through my association with the other firm. 

Q. Do you know what price Arrow Brands quoted in that 
particular case? A. I have no idea, sir. 

Mr. Spriggs: Do you mean at the same time? 

Mr. Walker: Yes. 

The Witness: No, I have no idea. 


By Mr. Walker: 


Q. Then, you wouldn’t say that they didn’t quote a sim- 
ilar price of 75 cents? A. I cannot say. 

Q. Do you know at what price the foreign foil was selling 
at that time, for a similar product? A. Yes, I believe you 

have your foreign prices right here. 
1173 Q. What was that price? A. Sixty-four cents, I 
believe. 

Q. And Jacobson was able to obtain that contract at 75 
cents in the face of the 64 cents price of foreign foil, was 
he not? A. As far as I know, the S. S. Pennock Company 
has never gone into the imported foil. 

Q. I mean he was able to obtain that, notwithstanding— 
A. (interposing) I would say— 

Hearing Examiner Hier (interposing): Obviously, he 
was as he made the sale. 

The Witness: I would say he had the opportunity. 
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Further Redirect Examination 
By Mr. Spriggs: 


Q. You don’t know the period when Jacobson first quoted 
the price of 75 cents to Pennock? A. No. This price came 
up in the course of a casual conversation with Mr. Green- 
law. 

Mr. Walker: I ask that all the testimony concerning that 
price be stricken. 

Hearing Examiner Hier: Why? 

Mr. Walker: He said it was in casual conversation. 

Hearing Examiner Hier: Casual conversation with 
whom? Who did you have the conversation with? 

The Witness: With Mr. Greenlaw, of the S. 8S. 
1174 Pennock Company. 

Hearing Examiner Hier: Is he the purchasing 
agent for that company? 

The Witness: Yes. 

Hearing Examiner Hier: Were you there at that time 
trying to sell him? 

The Witness: Foil? 

Hearing Examiner Hier: Yes. 

The Witness: No, I have never sold him foil. 

Hearing Examiner Hier: I mean, you were just going 
to lunch with him or something? 

The Witness: Yes. I discuss many things when I speak 
with George. When I go through the place, we discuss 
many things, as is the eustom in the wholesale trade. 

Hearing Examiner Hier: I don’t think, then, Mr. 
Spriggs, that that is a conversation in the regular course of 
business, do you? 

Mr. Spriggs: Just a minute. 


By Mr. Spriggs: 


Q. Who is Mr. Greenlaw? A. Mr. Greenlaw is the pur- 
chasing agent of the S. S. Pennock Company. 

Hearing Examiner Hier: But he wasn’t there at that 
time attempting to sell foil. 
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Mr. Spriggs: Counsel brought out part of it on 
1175 his own cross-examination. 
The Witness: He is not my account, sir. 

Hearing Examiner Hier: Sir? 

The Witness: He is not my account. But I certainly 
discussed the question of foil with him, knowing him as well 
as I do. 

Hearing Examiner Hier: Casual conversation, I don’t 

believe, belongs in this record, Mr. Spriggs. 

A man goes there on business and attempts to sell a prod- 
uct, and the purchasing agent tells him what his competi- 
tors are doing, I will take it. It has been taken around 
here on a number of cases. 

The Witness: He did tell me what the competitor did, 
sir. 

Hearing Examiner Hier: I know that. But you weren’t 
there attempting to sell foil at that time. 

Mr. Spriggs: He characterized it as being casual. 

Hearing Examiner Hier: I don’t know who did. Was 
it you or the witness? 

Mr. Walker: Read the record. The witness said it was 
a casual conversation. Read the record and settle it. 

Hearing Examiner Hier: If the record shows it was a 
casual conversation, I think the whole business has to be 
stricken as to questions from both sides of the aisle as 

to the Pennock matter. 
1176 Mr. Spriggs: We will have to take the case on 

the road, I presume, if we are going to do that, and 
we will have to search these people out one by one and not 
allow this case to proceed in this fashion and allow the evi- 
dence and the state of the record to remain this way if that 
is to be the result of it. If we have to take these whole- 
salers one by one, as far as we are concerned, we will do it. 

Hearing Examiner Hier: All right. 

What is it? 

Mr. Walker: I haven’t anything else. 


867 


Hearing Examiner Hier: You stood up. You jumped 
up. I thought you were going to say something. 

I don’t think that conversation is competent. If it was 
made in the regular course of business— 

The Witness (interposing): What do you mean ‘‘in the 
regular course of business’’? 

Hearing Examiner Hier: That is more or less a term 
of art, I guess. When a man goes into a potential cus- 
tomer’s firm and talks to the purchasing agent, attempting 
to sell him his products, statements by the purchasing agent 
as to what his competition is doing, what he has been 
offered by competitors have been accepted and the courts 
have affirmed it, although the point wasn’t expressed, 
nevertheless, the point is in there. 

One case I could give you, Mr. Spriggs, is C. E. Nie- 

hoff and Company, Mr. Spriggs. Another is Edel- 
1177 mann and Company. 

The Niehoff case went to the Supreme Court on 
that point. It went to the circuit court on all points. On 
the other hand, if you have a casual conversation with 
somebody down the street, there is no guarantee that what 
was said was anything more than lying, puffing, kidding— 
it could be anything. Usually when you are dealing with 
a purchasing agent attempting to get an order out of him 
right at that time, there is some guarantee that what he 
tells you is factual, not always. 

The Witness: Certainly. 

Hearing Examiner Hier: I have some friends who are 
purchasing agents, and I wouldn’t believe them on a stack 
of bibles. Nevertheless, there is some guarantee, at least 
the law says so. You, yourself, designated this as a casual 
conversation. Pennock is not an account of yours. You 
were just passing the time of day with him. That is what 
a casual conversation means to me. 

The Witness: I certainly wouldn’t go to Mr. Greenlaw 
and say what did you pay for that foil, Mr. Greenlaw. How 
else would you get the admission that he paid 75 cents? 
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Hearing Examiner Hier: Under the circumstances, I 
’ think it has to be stricken. 
Mr. Monick, all testimony given by this witness with 
reference to conversation with a Mr. Greenlaw, of 
1178 the S. S. Pennock Company, relative to foil being 
purchased by Pennock, at what prices and from 
whom and under what circumstances, is stricken as being 
incompetent hearsay. 

Mr. Spriggs: Are you going to include in that all of the 
questions directed to that point on cross-examination? 

Mr. Walker: Sure. 

Hearing Examiner Hier: Certainly. Anything. I don’t 
care who asked the questions. It now shows up that this 
was a casual conversation and it has to go out in its en- 
tirety. Whether you asked the questions or whether Mr. 
Walker asked the questions or whether the witness volun- 
teered answers. It is the same thing. 

Mr. Spriggs: But there was a period in the cross-exam- 
ination when Mr. Walker asked this witness about his 
knowledge of whether Jacobson had sold in his area a cus- 
tomer of more than 3,000, and this is the customer that we 
are talking about. So, that portion will have to go out, too. 

Hearing Examiner Hier: That goes out, too. 

Mr. Spriggs: Very well. 

Hearing Examiner Hier: Everything in connection with 
the Pennock business coming from this witness’ testimony 
is out of this record. 

Do you have any more questions of this man, either one 
of you? 

Mr. Spriggs: No more. 
1179 Hearing Examiner Hier: Mr. Pomer, you are 
excused. 


(Witness excused.) 
Hearing Examiner Hier: Call your next witness. 
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1180 Mr. Spriggs: Mr. Lakin? 
Whereupon, 
Max Lakin 


was called as a witness on behalf of the Respondent and, 
having been first duly sworn, testified as follows: 


Direct Examination 


Hearing Examiner Hier: Give the reporter your name. 

The Witness: Max Lakin, 7 Briarwood Road, Hyannis, 
Massachusetts. 

Hearing Examiner Hier: All right, Mr. Spriggs. 


By Mr. Spriggs: 


Q. In what business are you engaged, Mr. Lakin? A. 
Manufacturer’s Representative, Mr. Spriggs. 

Q. How long have you been in that business? A. Thirty 
years. 

Q. What are the various companies that you have repre- 
sented during those 30 years? A. For 23 years I repre- 
sented Lion Ribbon Company, New York City. 

Q. In what business is Lion Ribbon? A. Ribbons and 
foils. 

Q. What are the other companies? A. Arrow Brands, 
at the present time, Los Angeles. 

Q. How long have you represented Arrow Brands? 
1181 A. Seven years. Just completed seven years. 

Hearing Examiner Hier: Do these two represen- 
tations overlap? 

The Witness: Yes, sir. 

Hearing Examiner Hier: How many years did they 
overlap? 

The Witness: Twenty-three with one concern, seven 
years now with the other. 

Hearing Examiner Hier: In other words, it was a seven- 
year overlap? 

The Witness: That’s right. 
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Mr. Spriggs: I don’t think that is it. 

Hearing Examiner Hier: You bring it out. I don’t like 
to ask these questions. I want to know if there is any 
overlap whatever because I understood from previous wit- 
nesses in this case that they are competitors to some extent. 

Mr. Spriggs: These salesmen do sell for Arrow Brands 
and during the past year a part of the territory served by 
Mr. Lakin is also served by the preceding witness. 

Hearing Examiner Hier: I understand that. 

Off the record. 


(Discussion off the record.) 
Hearing Examiner Hier: On the record. 
By Mr. Spriggs: 


Q. When did you cease to be a representative of 
1182 Lion Ribbon Company? A. January 1, 1952. 

Q. When did you begin representation of Arrow 
Brands? A. January 1, 1952. 

Q. During the 23 years you were with Lion Ribbon 
Company, did you also represent any other companies? 
A. No, sir. 

Q. During the last seven years have you represented 
any other companies besides Arrow Brands? A. Yes, sir. 
Ribbon Narrow Fabrics, New York City. 

Q. Do you have any other activity besides representing 
those two companies? A. No, sir. 

Q. What kind of business is the Ribbon Company en- 
gaged in ? A. Acetate and rayon ribbons. 

Q. To what class of customers do you sell those ribbons? 
A. Florist jobbers, wholesalers, 

Q. Do you call on the same wholesale supply houses, 
then, for both Arrow Brands and for the Ribbon Company? 
A. Yes, sir. 

Q. What is your territory? A. I travel from Boston as 
far as Des Moines, Iowa. 

Q. That is west. How far north? A. Milwaukee. As 
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far as Milwaukee. From Massachusetts, including New 
York State, Pennsylvania, Pittsburgh, that is. 

1183 Q. Do you cover all of New England? A. Well, 
there is nothing in the three upper states, like 

Maine, New Hampshire, and Vermont. It is mostly Massa- 

chusetts, Vermont, Connecticut. 

Q. And you cover New York State? A. Yes, sir. Upper 
New York State. 

Q. What about Pennsylvania? A. Pittsburgh, and 
Seranton. That is about all. And Philadelphia. 

Q. Philadelphia? A. Yes, sir. 

Q. How far south do you go? A. Louisville, Kentucky. 

Q. Do you cover Chicago or not? A. Yes, sir; I do. 

Q. What about Detroit? A. I do. 

Q. And Milwaukee, you said? A. Yes, sir. 

Q. What about Ohio? A. Cleveland, Toledo, Canton, 
Ohio. A good portion of the State. The larger cities. 

Q. You are not an employee of Arrow Brands? A. No, 
sir. I am a manufacturer’s representative. So-called, 

self-employed. 
1184  Q. What is your rate of commission? A. Well, 
we have been getting only three percent on the cut- 
rate prices we have had in the past several years, and when 
we sell better quality we get 5 percent. 

Q. What is your method of selling? How do you sell? 
A. Based primarily on personal contact and quality, I 
may say. 

Q. Are you calling in part on the same wholesalers dur- 
ing the last 7 years that you called on when you repre- 
sented Lion Ribbon Company? A. No, sir. 

Q. You are not calling on any of the— A. Yes, I do, only 
in the East, like New England and New York State. 

Q. You had a larger territory then with Lion Ribbon 
than with Arrow Brands? A. No, I have a smaller terri- 
tory. 

Q. Smaller territory? A. Yes, sir. 
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Q. What other means do you have in selling? Travel? 
A. Travelling. 

Q. How do you go? A. By machine as a rule. By auto- 
mobile. 

Q. When do you go out on your trips? A. January, 

April, and August on the long trips, and in between 
1185 I take short trips. 
Q. In your August trips, you are selling for what 
trade? A. Florist jobbers. 

Q. Yes, but for what season? A. August is Christmas. 

Q. And then for the Easter trade? A. January, as a 
rule. 

Q. About how long are you out on each? A. Four to 
five weeks on the long trips, and then the short trips after 
that. 

Q. How do your wholesalers know that you are coming? 
A. I usually send advance cards. 

Q. Do you have any sample lines with you? A. Not with 
me, no. 

Q. I mean, when you travel? A. Yes, I do. 

Q. What are the methods of your competitors in selling? 
A. You are referring to what line? 

Q. I am sorry. Strike that question. 

By what means of selling do those competitors of yours 
who are selling foil sell their products? A. I can qualify 
that answer, Mr. Spriggs, by saying that we have an estab- 
lished price list. 

Q. I am not talking about price. What are the means? 

A. cut prices as a rule. 
1186 Hearing Examiner Hier: He means, do they sell 
in the same way you do, walk in with a price list— 

The Witness: Yes, sir; they do. : 

By Mr. Spriggs: 
Q. Do they have samples? <A. Yes, sir. 
Q. Compared with the samples and the— 


Mr. Walker: Pardon me. I would like that answer on 
“‘ent prices’’ to go out as not being responsive. 


873 


Hearing Examiner Hier: All right. It may be stricken. 
You can bet your bottom dollar it will get in later some- 
how. Strike it out. 

Mr. Walker: I just want to make sure when it goes in 
that everybody understands it is going in. I think it might 
be important. 

Hearing Examiner Hier: The two answers the witness 
gave in response to Mr. Spriggs’ question as to how he 
sold his competitors may be stricken as not responsive. 

Go on. 


By Mr. Spriggs: 


Q. Do you know what advertising Highland Supply Cor- 
poration sends out to the competitors? A. Yes. By mail 
they forward a lot of sample cards, packages of sample 
cards, and usually letterheads that go with it, explaining 

in detail their product and the prices, and so 
1187 forth. 

Q. How does the number of their sample cards 
and letterheads, and so forth, compare with those of Arrow 
Brands that are sent out? A. I think they send out a good 
deal more than we do. 

Q. What is the method used by Jacobson in selling? Do 
you know? A. I don’t know too much about how they 
sell. I mean, about what they do in regard to sending out 
mail. I don’t know much about that. I have never seen 
too much from them. 

Q. Do you know who does the selling for Jacobson? A. 
T know his brother Benjamin, the brother of the owner, 
T understand, is the salesman for them. 

Q. Do you know whether the other brother, Mr. Jacob- 
son, who is here in the room at the council table? A. I 
have met the gentleman. 

Q. Do you know whether he sells? A. I don’t know. 
Not in my territory, that I know, unless he does it through 
the territory. 
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Q. Do you know whether he has any additional salesmen 
besides his brother? A. I believe he has one in the Middle 
West and down south. I believe I know his name. His 
name is Jack Levy. L-e-v-y. 

Q. Who are the competitors in the foil field that 

1188 youencounter? A. Highland Supply Company, Rice 

Bayarsdorfer, in Philadelphia, Jacobson, M. H. 

Levine—I don’t know whether they are in it or not; they 
were in it, and Lion Ribbon Company. 

Q. How about H. D. Catty Corporation? A. Yes. You 
don’t hear too much about them. 

Q. What about Consolidated Bag and Foil? A. Some- 
what, yes. 

Q. You are familiar with the reduction of price of Ar- 
row Brands in 1957, are you not? A. Yes, I am. 

Q. Do you recall about when that occurred? A. I be- 
lieve that was in October. 

Q. Do you know whether before the price-cut of Arrow 
Brands there were any price cuts of the competitors of 


Arrow Brands? A. Yes, sir; I do. 

Q. Do you know who they were? A. Yes, sir. 

Q. Who were they? A. H. Jacobson. 

Hearing Examiner Hier: Were they spot or general? 

The Witness: I can’t answer that. It happened right in 
this City, sir, in August of 1957, the last part of August, 
before Labor Day. 


1189 By Mr. Spriggs: 


Q. Do you know whether Highland Supply Corporation 
reduced its prices in 1957 before Arrow Brands reduced 
its prices? A. I don’t think so. Not before Arrow Brands. 
I think they reduced it about the same time. 

Q. I bring your attention to RX-5-A, which is in evi- 
dence, and ask whether you had seen that before? A. I 
saw that, but I didn’t see it that day. It was some time 
after that. I was away on the road and I didn’t see it 
on the road. 
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Q. In the course of your selling in the last several years, 
have you encountered competition of a spot-discount na- 
ture? <A. Yes, sir. 

Q. From whom have you encountered that? A. Jacob- 
son Company. 

Q. Can you relate instances of that? A. Yes, sir. 

Q. Will you proceed to go ahead and relate them? A. 
Well, this only happened recently. I was in one of my 
wholesalers in Boston, Highland Fisher Company, and 
this happened the latter part of July, at which time I 
usually get out the Christmas order. The purchasing 
agent asked me to come in at that time. When I came in 
he said, ‘‘You have to sharpen your pencil.”’ 

I said, ‘‘ How is that?’’ 
1190 He said, ‘‘I have a lower price.’’ 
I said, ‘‘Gosh, we are low enough now.”’ 

He said, ‘‘I can’t help it. I can buy it for a nickel less 
than you are quoting, and to prove it to you I am going to 
buy a couple of hundred rolls.’’ 

And he did. He showed me the copy of the— 

Q. What was your price at that time? A. Eighty cents 
on the embossed foil and seventy on the plain colored foil. 

Q. That was a single instance. Have there been other 
instances after that? A. He bought some more after that 
when he ran short before we could make delivery at the 
same price. 

Q. But prior to 1958, did you encounter any spot dis- 
counts below the prevailing or published prices of Jacob- 
son? A. May I qualify that answer, Mr. Spriggs. 

Q. Yes. A. About 1953, when I came up to this same 
Highland Fisher Company to get my Easter order, at that 
time we were getting $1.10 a roll. 

He said—and he is quite a large buyer—he said, ‘‘I 
can do better than $1.10.’’ 

I said, ‘‘What are you talking about? I haven’t heard 
of any lower prices.’’ 
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He said, ‘‘I can buy it for a dollar.’’ 
1191 I said, ‘‘Will you give me the courtesy of waiting 
a week or so, so that I can get in touch with my 
firm?’? 

He said, ‘‘I will do that.’’ 

I called Mr. Roth, the president of our firm, long dis- 
tance. I told him the story. He said we can’t meet that 
price. So consequently I lost that order. 

The following June Mr. Roth said, ‘‘If you have to meet 
that price, you had better meet it. I don’t want to see 
you lose your commission and we lose a sale.”’ 

So when I went up to get the dollar order, the foil at 
one dollar, I was told they can buy it at 95 cents. I called 
Mr. Roth again. He said— 

Q. From whom could they get it? A. From Jacobson 
Company, Worcester, Massachusetts. 

I called Mr. Roth and he said, ‘‘Well, go ahead and take 
that order.’ So I did. 

Then the following season they dropped it to ninety cents. 
And Mr. Roth was reluctant to take that order at that 
price. I said, ‘‘It is a question of whether you want that 
business or you want to let it go.’? He said to take it. So 
we always met competition. 

So that was the story about Jacobson Company, in Wor- 
cester, Massachusetts. 

Q. What can you say as to that practice from 1935 to 

date? Did it continue? A. Yes, sir. Yes, sir. As 
1192 recent as this past season, which is the last two or 
three months. 

I quoted eighty cents before we advanced our price to 85. 
And he proved to me again he could buy for 75 cents, and 
he bought a small quantity at 75. 

Q. Who is ‘‘he’’? A. Jacobson Company sold to Arnold 
Fisher Company, in Boston, Massachusetts. 

Q. I take it, through the years 1953 to 1957, you have 
encountered this practice? A. Yes, sir. 

Q. Was it often? A. Very often. 
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Q. Did you write on various occasions to Mr. Roth? A. 
I did. 

Q. Or communicate with him by phone? A. I either 
called him long distance or wrote him a letter about it. 

Q. And what did you do about it? Did you meet the 
prices? A. No, sir. We never met the 75 cent price. Mr. 
Roth said, ‘‘I don’t want any part of it. We are losing 
money as it is now. So forget that order.’’ 

Q. I show you a letter dated March 14, 1957, to Harry 
W. Roth, and ask you whether that is in your handwriting? 

A. Yes, sir. 
1193 = Q. Did you send that to Mr. Roth? A. I did, sir. 
Q. By refreshing your recollection from that 
letter— 

Mr. Spriggs: I think, rather than encumbering the ree- 
ord with all these letters, let him look at them and use 
them for cross-examination. 

Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


Q. By refreshing your recollection from this letter, will 
you relate the instance that occasioned your writing, stating 
the sale contemplated and the result of the sale, whether 
you got or lost the order? A. At that particular time we 
lost the order, Mr. Spriggs. 

Q. What particular time was that? A. That is the spring 
season. 

Q. March of 1957. A. I call on them on the way back 
from out West. It was about February. Then, when I 
completed my trip, I wrote to Mr. Roth about it. 

Q. Who was the customer? A. George B. Hart Com- 
pany, Syracuse, New York. 

Q. You called on him to try to sell him some foil? A. 
Yes, sir. 

Q. What was the result? A. At that particular time I 
didn’t get the order. 
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1194 QQ. What was your price at that time compared 
with the price at which—did Jacobson get the order? 
A. I believe it did, sir. 

Q. What were your respective—what was Jacobson’s 
quotation to him at that time time? A. They were eighty 
cents for embossed colored foil. 

Q. What was your comparable price? A. Eighty-five. 

Q. All right. Go ahead with the other foils. A. And 
our price was 75 on regular colored plain foil, and his was 
73, colored foil. 

Q. Is there any other foil mentioned in that? A. There 
is plain silver, at 65. 

Q. What did Jacobson quote on that? A. He quoted 
65 on that. 

Q. I show you another letter dated March 16, 1957, and 
ask you if, by refreshing your recollection, you can recall 
your encountering competition from Austrian foil? A. 
Yes, sir. 

Q. Will you relate the incidents which gave rise to that 
letter from you to Mr. Roth? A. Well, Mr. Hensien was 
the owner of the Toledo Florist Exchange, gave me these 
prices that he had been able to get from the Piggly-Wiggly 
Stores. He said, ‘‘I can’t meet the competition unless 

you lower your prices.””? I said, ‘“‘I can’t lower 
1195 them.’’ Consequently, I didn’t get the order from 
him. 

Q. Do you know what the prices were that he said he 
could get them for? A. He asked me to chop the price ten 
cents a roll. He would give me the preference if I could 
chop it ten cents a roll. I said I couldn’t. He said that he 
could buy it for that price. 

Q. Did you lose the order then? A. Oh, yes, I lost the 
order, 

Q. From what source do you understand he bought that 
foil? A. Highland. 

Q. Highland Supply? A. That is what I heard. I didn’t 
see any copy of it, but I was told by the purchasing agent 
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that they bought from Highland at that price. I didn’t 
see any letter or quotation or anything. I was just told 
about that. 

Q. At any rate, is it fair to say that as a result of that, 
if you had met the price reduction of ten cents a roll, that 
it would have gone to some other competitor, either foreign 
or domestic? A. Pardon? 

Q. If you had not reduced your price— 

Hearing Examiner Hier: He didn’t do it, 

Mr. Spriggs: I say if he didn’t reduce it, it 

would go. 
1196 The Witness: It did go. 
Hearing Examiner Hier: That is what happened. 
He didn’t reduce it and it did go. 


By Mr. Spriggs: 


Q. So that the record is clear, the reduction of ten cents 
a roll is a reduction over your current prevailing published 
prices at that time? A. That is right, sir. 


Q. In the letter of March 16th, which we have last dealt 
with, I ask you to refer to the first sentence at the top 
of the page and state whether that sentence correctly por- 
trays the conversation that was related to you at the 
time by Mr.—what is his name? A. Hensien. 

Q. And he was who? A. Owner of Toledo Florist Ex- 
change. 

Q. What was that conversation? A. If I wrote this, 
Mr. Spriggs, that is exactly what transpired. 

Q. What— A. He asked me to submit a better price 
or else he would be forced to go for Austrian imports. 

Q. And you understood that Jacobson met that price— 
Highland, rather? A. Highland, I understand, met that 

price. 
1197 Q. I show you now a letter, dated August 17, 1957, 
which purports to be from you to Mr. Roth, and 
ask you first whether you did write that letter. A. Yes, sir. 
Q. And on that date? A. Yes, sir. 
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Q. This was in the course of your regular sales trip, 
selling foil for Arrow Brands? A. Yes, sir. 

Q. By refreshing your recollection from that letter, are 
you able to state whether you encountered a competition 
in the sale of foil at the prices below the then current 
prevailing prices of Arrow Brands? <A. Yes, sir. 

Q. Will you relate the incident? A. Well, it says, ‘‘Last 
June Roger Kiekhoefer, of Rojahan and Malaney, Mil- 
waukee, placed an order with Highland at 75 cents on 
plain foil, and 85 cents on embossed.’’ 

Q. How much lower was that than your prices? A. Ten 
cents a roll, 

Q. Did you lose the order? A. Yes, sir. 

Q. Is there any other incident related in that letter? 

What were the lowest prices that you encountered at 

that time in your foil business regarding prices? 
1198 A. For the first time I came across Lion competition 

in this city, which is Chicago. Plain foil at 61 cents 
on silver, and 71 cents on colors, delivered. 

Q. Did yon, in fact, encounter such competition at those 
prices at that time? A. Yes, sir. 

Q. By Lion, you mean Ribbon Company? A. Lion Rib- 
bon Company, yes, sir. 

Q. I hand you a letter, dated April 16, 1957 from you to 
Mr. Roth, and ask whether that is in your handwriting 
and you wrote it to him. A. This is to Mr. Norm Anderson, 
at that time our sales manager. 

Q. You didn’t write that letter? A. Not to him. To Mr. 
Anderson. 

Q. The addressee is— A. (interposing) Arrow Brands, 
Los Angeles, California, attention, Norm Anderson. 

Q. It was your letter to Arrow Brands? <A. Yes, sir. 

Q. By refreshing your recollection from that letter, are 
you able to state whether you encountered competition in 
the sale of foil products of Arrow Brands at lower than 
the then prevailing published prices? A. Shall I read 
this letter? 
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1199 = Q. I mean after refreshing your recollection from 

that letter, can you answer the question as to whether 
you did encounter competition at lower— A. (interposing) 
Yes, sir. 

Q. Will you relate the incident? A. ‘‘Patter Glory,” 
which is our plain foil, at 70 cents, ‘‘Mr. Roth will be 
interested to know that Consolidated Paper Products, of 
Somerville, Massachusetts, sold Jansky, wholesale florists 
in Boston, embossed foils, 500 rolls, at 70 cents. I saw 
this invoice.”’ 

Q. How much lower was that than your price at the 
time? A. I would say about 15 or 20 cents. I don’t recall 
exactly the prices. At least 15 cents. 

Q. You didn’t get the order there? A. No, I did not. I 
haven’t had any orders from them since. 

Q. Is this another letter? A. Yes, sir, August 2. 

Q. This is a letter from you to Arrow Brands, dated 
August 2, 1957, made in the course of your trips as a sales- 
man, as a representative of Arrow Brands in the sale of its 
foils. Is that right? A. Yes, sir. 

Q. By refreshing your recollection from that letter— 
take your time in reading it—are you able to say whether 

you have encountered competition in the sale of 
1200 Arrow Brands foils at less than the then prevailing 
prices of Arrow Brands? 

Hearing Examiner Hier: Did you? 

The Witness: Yes, sir. 


By Mr. Spriggs: 


Q. Will you relate the incident? A. As near as I can 
recall, we were quoting at that time 85 cents, our lowest 
quotation, of course. Highland quoted 80 cents on em- 
bossed foil. Everybody I have called on at that time told 
me the same story, 80 cents. 

Q. How much lower was that than your price? <A. Five 
cents per roll. 
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Q. Mr. Lakin, I hand you a letter, dated August 9, 1957, 
from you to Mr. Roth, and ask whether you wrote that 
letter. A. Yes, sir. I wrote this letter. 

Q. By refreshing your recollection from that letter, are 
you able to say whether you encountered competition in 
the sale of Arrow Brands foils at less than its then pub- 
lished prevailing prices? A. May I have that again please? 

Q. Did you encounter competition in the sale of foil at 
less than Arrow Brands’ prices for foil? A. Yes, sir. 

Q. Will you relate the incident? A. Well, Highland 

was offering embossed foils at 85 cents in small 
1201 quantities, 80 cents in large quantities, and they 

were also offering to meet Austrian competition to 
the jobbers that were importing only. 

Q. Were those prices that Highland was offering less 
than your prices? A. Yes, sir. 

Q. How much? A. Five cents a roll. 

Q. Did you lose the order? A. Yes, sir, I did. 

Q. I show you a letter, dated April 9, 1957, from you 
to Arrow Brands and ask whether or not you wrote such 
letter? A. I wrote this letter. 

Q. By refreshing your recollection from that letter and 
the note attached thereto—is that in your handwriting? 
A. Yes, sir. 

Q. Are you able to say whether you encountered intended 
competition or potential competition in the sale of Arrow 
Brands foils from other competitors at prices that were 
below Arrow Brands’ prices? A. That were a good deal 
below Arrow Brands’ prices. 

Q. Can you state first the persons that you called upon, 
that is, the jobbers or wholesale supply houses? A. I 
called on John Dieckmann and Sons, in Wheeling, West 

Virginia; Pittsburgh Cut Flower Company, Pitts- 

1202 burgh; Carl ©. Beck, Albany, New York; Paul 

Slater, Rochester, New York; and, George B. Hart 
Company, Rochester, New York. 

Q. What did they tell you? A. Well, they asked me if 
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I could meet Austrian competition. I told them that I 
couldn’t. 

Q. What happened? A. Well, I sold some of these people 
at our price. John Dieckmann and Sons, Wheeling; Pitts- 
burgh Cut Flower Company, Pittsburgh; and Paul Slater, 
in Rochester. I lost Beck, in Albany, due to imported foil, 
George B. Hart, at a lower price from H. Jacobson, in 
Worcester, Massachusetts. 

Mr. Walker: Can you give us a date on that? 

Mr. Spriggs: I did give it. It is April 9, the date of 
the letter, 1957. 


By Mr. Spriggs: 


Q. I show you RX-6-B and 6-C and ask you to look at 
those prices, particularly on the right-hand side, for foils 
of deVries and Company, a representative of Bruder-Teich, 
and to state whether or not those prices set forth were 
lower than Arrow Brands? A. They are lower than Arrow 
Brands. 

Q. Are they substantially lower? A. At that time, 
yes, sir. 

Mr. Spriggs: Evidence which I am about to put in now 

deals with the activities of the Austrian foil in 
1203 Canada. We are only offering that for the purpose 
of showing the widespread activities of Austrian 
foil. Of course, it doesn’t relate to the United States. 
But I think it is pertinent to show that they are highly 
competitive and the territory over which they are extending. 

Hearing Examiner Hier: Arrow Brands doesn’t sell in 
Canada, does it? 

Mr. Spriggs: No, it doesn’t. 

Hearing Examiner Hier: Then, there is no point to it. 

Mr. Spriggs: That isn’t the purpose, whether it sells 
in Canada. It is for the purpose of showing the intensity 
of the competition. If a company is selling, for example, 
in three or four countries, the United States and Canada, 
there is some inference of the strength of the competition 
from that. 
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Hearing Examiner Hier: It doesn’t make a bit of differ- 
ence how intense the competition is in Mexico or Canada. 
It is how intense it is here, and you have been doing that 
for the past 25 minutes. I am not going to take any evi- 
dence on how they operate in Canada. 

Mr. Spriggs: I will proffer this. 

Hearing Examiner Hier: All right. 

Mr. Spriggs: I proffer testimony from this witness 

that on his Canadian trip he encountered competi- 
1204 tion—on his Canadian trip taken on or about Feb- 

ruary 22, 1957, he encountered competition on foils 
from Austria with the foils of Arrow Brands, and that the 
prices were substantially lower than Arrow Brands pre- 
vailing prices at that time. 

Hearing Examiner Hier: I thought Arrow Brands wasn’t 
sold in Canada? 

Mr. Lennon: They tried to sell and couldn’t. 

Hearing Examiner Hier: All right. That is an offer 
of proof. 


By Mr. Spriggs: 


Q. You would so testify, would you not? A. Yes, sir. 

Q. Now, I hand you a letter, undated, but which has a 
note attached to it, April 16, 1957, on your letterhead, and 
in your handwriting, is it not? A. Yes, sir. 

Q. Are you able to fix the year in which that note was 
written ? A. I can’t truthfully tell you exactly the date on 
that. 

Q. Isay the year. A. The year? It happened within the 
last couple of years, I believe. Within the last two years, 
or a year and a half ago. 

Mr. Spriggs: We can bring somebody to testify that it 

was received on or about such and such a date. 
1205 Mr. Walker: I will accept that. 
Mr. Spriggs: The date being April 16, 1957. 
Mr. Walker: I have no objection to that, your Honor. 
Hearing Examiner Hier: All right. 
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By Mr. Spriggs: 


Q. By refreshing your recollection from the memoran- 
dum which I have shown you, can you state whether or not 
you were encountering competition in the foils which Arrow 
Brands was selling at prices that would be below published 
prevailing prices? <A. Yes, sir. 

Q. By refreshing your recollection from the note, can 
you state the incidents related therein? A. I remember 
this man on top, Edward Jacobson, Boston, imported. 
Dieckmann did not. Pittsburgh did. Pittsburgh Cut 
Flower. 

Mr. Walker: I don’t understand what he is saying. 


By Mr. Spriggs: 


Q. Before you go on, will you state the quantity which 
you learned had been imported by these various persons 
that you are relating? A. Yes, sir. Edward Jacobson, 
Boston, a wholesale florist jobber, asked for about 10,000 


rolls. He was interested in about 10,000 rolls, at imported 
prices. 
John Dieckmann and Sons, Wheeling, West Vir- 
1206 ginia, also about 10,000 rolls. 
And Pittsburgh Cut Flower, about the same 
amount. 
C. C. Pollworth—Milwaukee, about the same amount, 
10,000. 
The Casting Company, Buffalo, New York, 8,000 to 
10,000. 
Carl C. Beck, Albany, 10,000 to 15,000. 
Paul Slater Company, Rochester, 8,000 to 10,000. 
Midwest Supply Company, Fort Wayne, Indiana, 10,000 
to 15,000. 
And George B. Hart Company, Rochester, 15,000 to 
20,000. 
Q. By refreshing your recollection from your letter, and 
the symbols you have there, can you repeat those whole- 
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sale supply houses that you then found were importing? 
A. Yes, sir. 

Q. Who were they? A. Edward Jacobson, Boston; 
Pittsburgh Cut Flower Company, Pittsburgh; C. C. Poll- 
worth Company, Milwaukee; William F. Casting Company, 
Buffalo; Carl ©. Beck, Albany, New York. That is all 

Q. Were there any on that list that you learned were 
contemplating buying from the importers for the fall 

season? <A, Yes, sir. 
1207 Q. Who were they? A. John Dieckmann and Sons; 
Paul Slater Company; Midwest Supply Company; 
and, George B. Hart Company. 

Q. Did you learn anything further about any sales to 
George B. Hart? A. Yes. They were buying from Wor- 
cester at the prices as follows: Seventy cents for silver, 
and eighty cents for colors, embossed foil. 

Q. When you say Worcester, you mean Mr. Jacobson? 
A. Jacobson. That is what I am referring to. 

Q. Were those prices lower or higher than Arrow Brands 
at that time? A. They were lower prices than Arrow 
Brands. 

Q. About how much? A. Minimum of five cents a roll. 

Q. Returning to the wholesalers that you mentioned, 
are they substantial, large, small wholesalers? A. They are 

good concerns. Pretty good sized concerns. 
1208 Q. Would you say that they are above the average 
size? A. Yes, sir. 

Q. Do you know or recall whether you sold at that time 
to any of those wholesale supply houses? <A. Yes, sir. I 
sold John Dieckmann and Sons, Wheeling, West Virginia; 
Pittsburgh Cut Flower Company, Pittsburgh; Paul Slater 
Company. 

Q. How much did you sell them, do you know? A. Well, 
I would say, a couple of thousand rolls each; approxi- 
mately that. 

Q. Do you recall, in connection with Edward Jacobson, 
of Boston, whether Mr. Roth came to Boston in connection 
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with the possible sale to Jacobson? A. Yes, sir; I do 
remember that. 

Q. Will you relate just what occurred? A. He came to 
Boston, he wanted to call on Jacobson because he knew 
he was a good-sized buyer, and he had taken an order 
for approximately 5,000 pieces. I was with him at the 
time. When he got back to California that order was 
cancelled. 

Q. Do you know why it was cancelled? A. Yes, sir. He 
imported at lower prices. 

Q. I hand you a letter dated August 29, 1957, from you 
to Arrow Brands, and ask you whether that is in your 
handwriting? <A. Yes, sir; it is. 

Q. Written in connection with your salesman trip 
1209 at or about that time, in selling Arrow Brands foils? 
A. Yes, sir. 

Q. By referring to that letter, and refresh your recol- 
lection with it, are you able to state whether you encoun- 
tered competition in the sale of Arrow Brands foils at 
prices less than its then prevailing published prices? A. 
Yes, sir; I did lose orders. 

Q. Will you relate the incident and state the order? <A. 
I lost the Ed Jacobson order to Austria ‘‘as your answer 
to my letter didn’t reach me until June 27.”’ 

Q. Is that the Jacobson incident you mentioned a moment 
ago? A. Yes, sir. 

Q. That is Jacobson, the wholesale supply, rather than 
Jacobson, the converter? A. Wholesale florist supply. 

Q. Is there any other incident related there concerning 
eompetition that you encountered? A. Well, I wrote Arrow 
Brands that I would ‘‘meet competition, Worcester com- 
petition, meaning the Jacobson Company, and the Highland 
Supply Company offered Arnold Fisher that they would 
meet any competition. I never cut prices, however I do 
want to be competitive.’’ 

Q. I hand you another letter dated June 17, 1957, from 
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you to Mr. Roth, and ask whether that is in your hand- 
writing? A. Yes, sir; it is. 
1210 = Q. And by refreshing your recollection from it, 
are you able to state the competition which you en- 
countered in the sale of Arrow Brands foils? A. Ed 
Jacobson, who is the wholesale florist from Boston, asked 
me if I heard from Mr. Roth regarding the sample that 
he mailed to me. He wants to know if he can possibly 
match it or very close to it; also, if he can meet the 
quotation of 60 cents for silver and 70 cents for colors. 
Q. Did you meet that competition? A. No, sir. 
Q. Looking at the rest of the letter, can you state whether 
there were additional competitors encountered that you 
mentioned in that letter? A. Yes, sir. 


‘‘Today I asked Al Lawson, of Arnold Fisher, for his 
Christmas order. He told me it was mine, providing I 
met the new quotations of Worcester and Highland, which 
are as follows: Glory silver, 65 cents; embossed silver, 
70 cents ; colors, glory, 73 cents; colors, embossed, 78 cents.”? 


Q. Were those prices lower than Arrow Brands then 
prevailing prices? A. Yes, sir. These are the same quota- 
tions that Worcester quoted George B. Hart Company, 
Rochester. 

Q. Who is Arnold Fisher? A. They are the largest 
1211 wholesale florist supply house in New England. 

Q. Did you get the order from it? A. I sold at 
a higher price. 

Q. You did? A. Yes, sir. 

Q. Do you know whether you sold all of its requirements? 
A. The large quantity he bought from me, and when he 
ran short of colors he called Worcester for small amounts. 

Q. Of course, by ‘‘Worcester’’ you mean Jacobson? A. 
Jacobson. 

Hearing Examiner Hier: How much more do you have 
of this witness, Mr. Spriggs? 

Mr. Spriggs: Quite a bit, as a matter of fact. 
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Hearing Examiner Hier: We will take a break for a 
few minutes. I am going to quit at 4:30. 


(A short recess was taken.) 


Hearing Examiner Hier: On the record. You may 
proceed, 


By Mr. Spriggs: 


Q. I hand you a letter dated August 15, 1956, from you 
to Harry Roth, and ask if you can, by refreshing your 
recollection, state whether you encountered competition 
below the prevailing prices of Arrow Brands for foil at 
that time? A. Well, it was Austrian competition. 

Q. Was it lower than— A. Lower than our prices, yes. 

But I did meet the competitive prices of domestic foil. 
1212 Q. You did? A. Yes, sir, 
Q. Was that lower than your published prices at 
that time? A. Yes, sir. 

Q. As a matter of fact, generally, have you found that 
the threat of the Austrian competition itself disturbed the 
price situation in the sale of foreign foil in the territory 
which you covered? A. That’s right, sir. 

Q. Whether you actually encountered it directly or 
whether it was known to the persons to whom you were 
attempting to sell? A. Most all wholesalers know about the 
importer situation. Those who can afford to put it in 
stock did, at that time. Those who couldn’t, just talked 
about it. 

Q. Do you find that the persons to whom you were 
selling, your customers, are pretty well informed about 
market conditions and prices? A. Yes, they are. Well 
informed. 

Q. Are they informed about the qualities of the various 
products of the various competitors? A. Yes, they are. 

Hearing Examiner Hier: Didn’t you have any rule or 
policy about this spot cutting that you did? I think there 
have been two instances here. 
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The Witness: The imported foil was a standard price. 
Hearing Examiner Hier: I understand that. 
1213 But you did some spot-cutting? 
The Witness: We met competition. 

Hearing Examiner Hier: Whichever way you want to 
put it. You did eut below your announced price in several 
instances? 

The Witness: In this particular case we dropped the 
price after particular order was taken. The price auto- 
matically dropped to meet competition. 

Hearing Exaimner Hier: Do you mean your published 
price dropped? 

The Witness: Yes, sir. 

Hearing Examiner Hier: I thought you said that you 
had cut to meet somebody else’s quoted price? 

The Witness: No. 

Hearing Examiner Hier: Did you do any spot-cutting 
at all? 

The Witness: No, sir. 


Hearing Examiner Hier: None at all? 

The Witness: No, sir. I wasn’t allowed to. 

Hearing Examiner Hier: Mr. Roth wouldn’t permit it? 
The Witness: Wouldn’t allow it. Wouldn’t permit it. 
Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


Q. In order to clear up your answer, and I was per- 
1214 haps unfair to you, I jumped back a year in my last 
letter, which was August 14, 1956, the lowering of 
prices by Arrow Brands generally came in October, 1957; 
didn’t it? A. Yes, sir. 
Hearing Examiner Hier: Then did he or didn’t he spot- 
cut in that instance that you have in your hand? 
The Witness: I did, but Mr. Roth didn’t allow it. 
Hearing Examiner Hier: You mean you tried to and 
you didn’t succeed? 
The Witness: That’s right. 
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Hearing Examiner Hier: You lost the order? 

The Witness: No, we got the order. 

Hearing Examiner Hier: You got the order without 
cutting? 

The Witness: That’s right. 


By Mr. Spriggs: 


Q. Were you authorized to make any final sale at any 
price or prices below Arrow Brands then published prices 
without getting specific authority from Mr. Roth? A. No, 
sir. I had no right to cut prices. 

Hearing Examiner Hier: How do you explain getting 
this last order? You had a domestic price 10 cents lower 
and you had a foreign price even lower than that. 

The Witness: There are some people who will not im- 

port. There are some people who will buy Ameri- 
1215 can-made goods only, regardless of price. 
Hearing Exaimner Hier: How frequent is that? 

The Witness: Quite a number of people, including this 
S. S. Pennock Company we are talking about. They will 
not buy imported foil. They say they won’t, if they can 
get a low price. We haven’t been able to give them a low 
price. They have been able to buy American-made goods 
at low prices that we haven’t been able to meet. 


By Mr. Spriggs: 


Q. Since you are speaking of Pennock, from whom does 
it buy? A. They buy from Jacobson Company, Worcester. 

Q. Do you know at what price? A. They told me, 75 
cents. 

Q. And what was your prevailing price? A. At that 
time it was 80 cents, and they would give me the preference 
if I could meet that 75 cents price, and I couldn’t and he 
wouldn’t give me the order. 

Hearing Examiner Hier: I want to see if I am getting 
the right impression here, Mr. Lakin. There is no fixed 
differential which will switch business generally, is there? 
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I mean, one customer will buy at five cents less price, an- 
other wants ten cents less, and another will pay the full 
price rather than take a lower price from somebody else. 
There doesn’t seem to be any fixed differential. 
1216 The Witness: I will qualify the answer, if I may. 
Hearing Examiner Hier: Surely. 

The Witness: The small man will pay a fair price. I 
mean an established price, I meant to say. The big man will 
look for a lower price. If we can meet it I will get the 
order because they love our colors. 

Hearing Examiner Hier: I always like to know in a 
case of this type what amount of differential or discount, 
or cut, or what have you, will switch business. It seems 
in this case that some people at five cents will switch busi- 
ness. At others, two cents, they will switch. And others 
not even 10 or 15 cents they will switch. 

The Witness: I wouldn’t go as far as 10 or 15. But I 
will go five cents. They will switch business for five cents 
or three cents, possibly, as you say. 

Hearing Examiner Hier: They didn’t in this last in- 
stance? 

The Witness: No. 

Hearing Examiner Hier: You got the order despite the 
five cents. 

The Witness: I think friendship meant a lot, there. I 
think friendship of Mr. Roth and myself gave us the order. 
And our quality is better. Our colors, I should say, are a 
good deal better. 

Hearing Examiner Hier: You say quality and 
1217 colors are better than who? 
The Witness: Particularly colors. 

Hearing Examiner Hier: Than whose? 

The Witness: Than anybody’s. 

Hearing Examiner Hier: Than anybody’s? 

The Witness: Yes, sir. 
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By Mr. Spriggs: 


Q. Do you know how large an order Pennock’s sale was, 
or the sale— A. No, I don’t. 

Q. Do you know how large Pennock is, as a wholesaler? 
A. They are quite large. They have 15 stores, and I be- 
lieve they carry supplies, which includes foils in about 14 
of them. 

Q. Do you know any wholesale supplier that is any 
larger? Yes, I do. 

Q. Does it rank among the top of the larger ones? A. I 
can mention one, the largest in the United States. 

Q. Who is that? A. Century. 

Q. Other than Century, where does Pennock rank in size, 
as far as you can judge? A. I couldn’t possibly quote that, 
without being positive. I don’t know where they stand, 
They are one of the large ones. 

Hearing Examiner Hier: Where is this Century 

outfit? 
1218 The Witness: Detroit 
Hearing Examiner Heir: Isn’t Pennock in the re- 
tail business, too? 

The Witness: Not that I know of. Not this Company. 

Hearing Examiner Hier: It seems I was in their store 
on Market Street. 

The Witness: Chestnut Street. That is a relative of 
Pennock’s. I don’t believe it is the Pennock Company. 


By Mr. Spriggs: 


Q. While we are on price: In your opinion, what is 
one of the strong or outstanding considerations in whole- 
sale supply houses in buying foil? A. I believe price is 
the most important thing. 

Q. Everything else being equal, they will take the lower 
price? A. Yes. In the majority of cases. 

Q. Even if they are not equal, price is still the big cri- 
terion? A. That’s right, sir. 
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Q. You were sitting in the room when Mr. Pozner tes- 
tified? A. Yes, sir. 

Q. You will recall that he testified to a conversation with 
a purchasing agent of S. S. Pennock Company concern- 

ing the price at which he was told Jacobson sold to 
1219 Pennock? A. Yes, sir. 

Q. Is the incident you related on the stand the 
same one that he spoke of? A. Exactly, because he is 
my customer. I mean I call on him. 

Hearing Examiner Hier: What was told to you, was it 
told to you at the time you were soliciting his business? 

The Witness: Yes, sir. This has been going on a couple 
of years now. 

Hearing Examiner Hier: Mr. Spriggs, I don’t know 
what you are going to do with this oral cross-reference to 
stricken testimony. If your aim is to bring Pozner’s testi- 
mony in to supplement what this gentleman says, it is 
futile. 

Mr. Spriggs: I am not aiming to do that at all. I 
just simply wanter to identify the matter. 

Hearing Examiner Hier: All right. 

Mr. Spriggs: It doesn’t add anything to Pozner’s or 
detract anything from it, since you have already stricken 
it. 

Hearing Examiner Hier: Off the record. 

(Discussion off the record.) 


1220 Hearing Examiner Hier: On the record. 


By Mr. Spriggs: 


Q. I show you a letter dated August 24, 1957, which 
purports to be from you to Arrow Brands, and ask whether 
that is in your handwriting? A. Yes, sir, it is. 

Q. Did you write that letter in the course of one of your 
trips? A. Yes, sir, I did. 

Q. As a salesman? A. Yes, sir. 

Q. Can you, by refreshing your recollection from that 
letter, state whether you encountered competition in the 


895 


sale of Arrow Brands foils at less than the prevailing 
published prices of Arrow Brands at that time? <A. Yes, 
sir. They were quoted a lower price. 
Q. Who was quoted a lower price? A. The Bee Gee 
Florist Supply Company. 
Q. Where are they located? A. Washington, D. C. 
Q. Who quoted a lower price than you? A. Jacobson 
Company. 
Q. What was the price quoted? A. 75 cents for em- 
bossed foil. 
Q. What was your price at that time? A. Highty 
1221 cents. 
Q. It was a nickel lower per roll? A. That is 


right. 

Hearing Examnier Hier: Who got the order? 

The Witness: I got the order. 

Hearing Examiner Hier: You got the order in spite of 
it? 

The Witness: Yes, sir. 


Hearing Examiner Hier: What do you attribute that to? 
Friendship? 

The Witness: No, sir. I think our color range, much 
smarter colors and nicer design. 


By Mr. Spriggs: 


Q. Besides these letters, which we have gone into, do 
you recall encountering competition in the field in which 
you were selling Arrow Brands foils on a spot discount 
basis at lower prices than Arrow Brands’ prevailing prices 
at that time? A. It wouldn’t be allowed, Mr. Spriggs. 

Q. I don’t believe you heard my question. My question 
was: We have detailed here some letters and so forth in 
which you showed the competition you were encountering 
and the prices which you were encountering— A. Yes, 
sir. 

Q. —lower than Arrow Brands’ prevailing prices. 
1222 Did you encounter other instances— A. Yes, I did. 
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Q. —of spot discounts or quoted prices to whole- 
sale competitors of yours at lower than your prevailing 
prices? A. Yes, sir. Quite a number of them. 

Q. Considering that situation from a standpoint of time. 
over how long a period has that situation lasted? A 
The last four years, at least. 

Q. The last four years? A. Yes, sir. 

Q. Do you know how long the Austrian foil competition 
has been in existence? A. I would say about three years. 
I am not sure. I think about three years. 

Q. It could be longer? A. It could be longer, yes, sir. 
I am not certain about the length of time. 

Q. Do you feel that the Austrian prices and Austrian 
competition has affected the price structure of the foils 
that you were selling in your territory? A. Yes, sir, it 
has. 

Q. How has it affected it? A. Price-wise. 
Q. You think it has been a cause of reduction of prices? 
A. Yes, sir. 
1223 = Q.. And is that true likewise with respect to your 
domestic competitors? That is, it has affected them, 
too? A. I believe it has effect on them, too, that is right. 

Q. Do you know whether there have been any impor- 
tations of foil from Italian sources? <A. Yes, sir. 

Q. Italian foil? A. Yes, sir. I don’t know the quotation, 
but I know there is some coming in from Italy. 

Q. Do you know the companies that are handling Italian 
foil? A. Yes, sir. C. C. Polworth Company, in Milwaukee, 
is one. 

Q. What kind of business is Polworth in? A. Floral 
supplies and cut flowers, wholesale. 

Q. Do you know whether he processes this Italian foil in 
any way? A. I don’t think so. I think he buys it as is. 

Q. A finished product? A. Finished. 

Q. Either embossed or collored? A. Yes, sir. 

Q. Do you know whether it is in the standard rolls, 
twenty inches by fifty feet? A. With a small core. 
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Q. With a small core? A. That is right. 
1224 Q. Who else is handling Italian foil? A. I believe 
Beck Company, Albany, New York. 

Q. Is it a wholesale supply also? A. Yes, sir. 

Q. Do you know whether it processes in any way? A. 
No. It handles the finished product. 

Q. What about Lion Ribbon Company? A. I don’t know 
what they are doing. I don’t know what they are doing. 
I heard that they import from Italy, but I don’t know 
anything about that. 

Mr. Spriggs: Could we suspend at this time? I might 
have a few questions that I could shorten. 

I will go into one other phase that I can do right now 
and go on a few more minutes, if we may. 

Hearing Examiner Hier: We might as well get done 
as much as we can. 


By Mr. Spriggs: 


Q. Do you know whether florists use any other types 
of products which serve the same purpose as foil to wrap 
around pots? A. Yes, they do. 

Q. Can you tell us the various types of products which 
are sold? A. Crepe paper. 

Q. Is that colored? A. Yes. Colored and white. 
1225 All colors. A good assortment of colors. 

Do you find any variation of difference among 
florists as to their preferences in uses of different products 
for decoration? A. I think the finer flower shops, the 
better flower shop, that caters to a good class of people, 
a real flower buyer will not buy foil at all. 

Q. Is that right? A. That is right. They will use a 
fancy pottery, which is a jardiniere made of ceramic or 
some such. 

Q. Did you ever hear of Max Schling? A. Yes, sir. 
I knew him very well before he passed on. 

Q. What was his business? A. Retail florist shop. 

Q. Where was it? A. On Fifth Avenue, New York. 


898 


Q. What size was it? A. One of the finest shops in the 
United States. 

Q. Do you know whether he used foil or crepe paper 
or what? <A. I can’t answer that. I don’t know. I was 
only in the shop once. But I knew him through meeting 
him at conventions, 

Hearing Examiner Hier: I can tell you, if you want 
it. I am not a witness. He used at one time both, as I 

have been in his shop many times, not to buy flowers 
1226 but to buy seeds. He used to be a seed salesman. 
Mr. Spriggs: Our information is that he only uses 
erepe paper. 
Hearing Examiner Hier: I have seen both in there. 


By Mr. Spriggs: 


Q. What about painted pots? A. The better shops have 
used that, yes. 

Q. Have you heard of the use of burlap? A. No. Not 
to any extent. I may have heard of one or two cases. It 
is a very small group that uses that. 

Q. What other products are used, besides the ones we 
have mentioned? A. As we heard before, chick mats from 
Japan, but there aren’t many around. 

Q. Have you encountered this Styrofoam pot? A. Very 
little. 

Hearing Examiner Hier: I get the impression from the 
way you are answering that none of these things are any 
serious threat to your selling capacity? 

The Witness: I don’t believe they are any threat at 
the present time. 


By Mr. Spriggs: 


Q. Have you heard anything about the plastic pots? A. 
Yes, I have. 
Q. That came from Sweden? A. Yes, I have. 
1227 = Q. Of course, you don’t know what the future of 
those is? A. No, I don’t. 
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Mr. Walker: I object to that question. 
Hearing Examiner Hier: Obviously he doesn’t know 
what the future holds. 


By Mr. Spriggs: 


Q. Have you actually seen the Styrofoam? A. No, I 
haven’t. I haven’t seen any of the Styrofoam. 

Q. You have heard it described here? A. Yes. I know 
what Styrofoam is. 

Q. From the description which you have heard, and as- 
suming the price could be met which would be competitive, 
would you be able to say as to what you think— A. I do. 

Mr. Walker: I object to that question as being too spec- 
ulative. 

Hearing Examiner Hier: It is much too speculative, tak- 
ing the description of what he heard and assuming the 
price to be the same. There are too many assumptions. 
The answer is worthless. You could ask me the same thing. 


By Mr. Spriggs: 


Q. If the price of the Styrofoam pot could be reduced 
sufficiently, in your opinion, could it then offer competi- 
tion to foil in wrapping of pots? A. Yes, it would. 
1228 Mr. Walker: Objection. 
Hearing Examiner Hier: I will leave the answer 
in, 

Mr. Spriggs: That ends that particular line. 

Hearing Examiner Hier: There are so many things 
about a covering. He hasn’t seen it. There are visual 
characteristics and other characteristics. 

Mr. Spriggs: I will have to go on to another line with 
this witness, which will take me a little longer. 

Hearing Examiner Hier: We will quit and come back 
at 10:00 o’clock tomorrow morning. 
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1229 Room 332 
Federal Trade Commission 
Washington, D. C. 
Thursday, 23 October 1958 


PROCEEDINGS 
Hearing Examiner Hier: You may proceed. 
Whereupon, 
Max Lakin 


resumed the stand as a witness for the Respondent and, 
having been previously duly sworn, testified further as 
follows: 

Hearing Examiner Hier: Are you through with the 
witness? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Cross-examine. 


Cross Examination 


By Mr. Walker: 


Q. Mr. Lakin, how long have you been associated with 
the Arrow Brands Corporation? A. Seven years, 

Q. During that seven years, will you again describe the 
territory in which you sold? A. I cover from Boston all 
the way to Des Moines, Iowa. It includes all of the New 
England States, New York State, Pennsylvania, Ohio, 
Michigan, Wisconsin. 

Q. Yesterday you were in the courtroom when Mr. Poz- 
ner testified? A. Yes, sir. 

Q. Do you know what his territory is? A. Do I 

know? 
1231 Q. Yes. A. I have a fair recollection of what he 
covers. 

Q. What is that? A. I think he covers all New England, 
or @ good portion of it. I don’t think he goes up to the 
upper three states of New Hampshire, Maine, and Vermont. 

Q. Does he cover New York City? A. Yes, he does, 
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Q. Did you ever cover New York City? A. No, sir. 

Q. Then his territory doesn’t overlap with yours? A. 
Somewhat. 

Q. Somewhat? A. Yes. 

Hearing Examiner Hier: Philadelphia, for instance. 


By Mr. Walker: 


Q. You both go into Philadelphia? A. Yes, sir. 

Q. But other than Philadelphia, does it overlap much? 
A. He goes to Pittsburgh, and I do. 

Q. You don’t go into New York City at all? A. I go to 
visit, yes. 

But to sell? A. No, sir. 
1232 Q. Did you ever sell New York City? A. No, sir. 
Q. Did you ever sell New England? A. Oh, yes. 

Q. Prior to Mr. Pozner coming, you sold in the New 
England territory? A. Yes, sir. 

Q. Then to some extent you did have your territory re- 
duced when he came on? A. No, sir. 

Q. You didn’t? A. I had it enlarged. 

Q. You had your territory enlarged? A. You mean 
prior to him coming to the firm? Q. Yes. After he came 
to the firm, was your territory reduced? Did he take part 
of the territory you formerly had? A. He took territory 
I hadn’t covered very much, like Jersey and lower New 
York State. I never covered that. 

Q. Who had sold in that territory before, for Arrow 
Brands? A. I think Mr. Roth used to go to New York 
City himself. Other than that, I don’t think it was covered. 

Q. Especially like lower New Jersey and New England? 
A. New England, of course, I covered. 

Q. You did? A. But not Jersey or New York City or 

lower New York State. 
1233 = =Q. And Mr. Roth handled New York? A. New 
York City. A few accounts he had there. 
Q. Those would be the larger accounts? <A. Yes, sir. 
Q. Would you call those house accounts? <A. Yes, sir. 
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Q. As it is known in the trade? A. Yes, sir. 

Q. You would have no way of knowing the prices charged 
by Mr. Roth on the particular accounts he obtained? A. I 
wouldn’t, but I have an idea they are the same with every- 
body. 

Q. Was your territory enlarged recently? A. No, sir. 

Q. When did you start with the company? A. January 
1, 1952. 

Q. At that time—this was rather a new article to some 
extent, was it not? A. No, sir. 

Q. It was not? A. No, sir. 

Q. It was pretty well established ? A. You mean as far 
as I am concerned? 

Q. Yes. A. I had handled foils before. 

1234 Q. Aluminum foils? A. Yes, sir. 

Q. To the florist trade? A. Yes, sir. 

Q. When you went to Mr. Roth, you started to sell his 
product exclusively? A. No, sir. 

Q. Did you sell other florist foil? A. Not florist foil. 
Florist supplies, like ribbons. 

Q. But you handled his florist foil exclusively? A. Yes, 
sir. 

Q. Then you worked to January 1, 1953? A. Yes, sir. 
Q. Then you worked to January 1, 1954? A. Yes, sir. 
Q. Were your 1953 sales—I mean your 1954 sales, more 

than your 1953 sales? A. I believe they were. 

Q. You increased your sales? A. Yes, sir. 

Q. Then you worked to January 1, 1955? A. Yes, sir. 

Q. In your 1955 sales of florist foils, did they increase 

over 1954? A. I believe they did. 

1235 Q. Were your sales during the 1954 year increased 

over your sales during the year 1953? <A. Yes, sir. 

Q. Then you sold to January 1, 1956% <A. Yes, sir. 

Q. That would be during the year 1955. Your sales dur- 
ing 1955 increased over your sales for 1954? <A. I believe 
they did. 
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Q. Then you sold from January 1, 1956 up to January 1, 
1957, during the year 1956. Did your year 1956 increase 
over 1955? A. Yes, sir. 

Q. Up to January 1, 1958, did your sales increase? A. 
Yes, sir. 

Hearing Examiner Hier: In other words, they increased 
every year since you took on the account? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Can you contrast 1957 sales 
with 1953 sales?) Were they double what they were in 1953, 
or forty percent more? 

The Witness: I don’t think they have doubled. 

Hearing Examiner Hier: Forty percent more? Fifty 
percent? 

The Witness: I would say 25 or 30 percent, offhand. 
I am not sure about the figures. 


1236 By Mr. Walker: 


Q. Could you furnish us those two figures? A. I would 
have to get them for you. 

Q. In three or four weeks? A. I think so. 

Mr. Spriggs: Which figures are you talking about? 

Mr. Walker: 1953 as against 1958. 

The Witness: Pardon me. 1957. 

Mr. Walker: 1957, yes. 


By Mr. Walker: 


Q. You testified yesterday that you always adhere to the 
price list as published by Arrow Brands? A. Yes, sir. 

Q. And that you never gave spot reductions? A. With- 
out the permission of the firm, I couldn’t. 

Q. Did you ever get the permission of the firm to make 
these spot reductions? A. Only last fall. 

Q. But up until last fall, which was during the year 1958, 
you never made any— A. 1957. 

Q. Up until 1957 you never made any spot reduction? 
A. No, sir. 
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Q. And all your sales were at the published prices 
1237 of the company? A. Yes, sir. 

Q. During all that time, adhering to the published 
prices of the company, you increased your sales every year, 
didn’t you? A. Yes, sir. 

Hearing Examiner Hier: Did you have blanket author- 
ity to make spot reductions beginning in 1957? 

The Witness: No, sir. 

Hearing Examiner Hier: You had to contact Mr. Roth 
on each individual transaction? 

The Witness: Not all transactions. I never gave any 
spot reductions, 

Hearing Examiner Hier: Beginning in October 1957— 
when you said ‘“‘last fall?’— 

The Witness: I was notified by Arrow Brands, Mr. 
Roth; when I was notified to chop the price down, I did. 
Until then I didn’t reduce it. 

Hearing Examiner Hier: That was a general price re- 
duction? 

The Witness: That is right. 

Hearing Examiner Hier: He was asking you about spot 
reductions. I understood you to say ‘‘not until last fall’? 
which implied to me that you then began giving spot re- 
ductions. Did you? 

The Witness: No, Prices were lowered. 

Hearing Examiner Hier: That is different. 

The Witness: I never gave spot reductions to anybody. 


1238 By Mr. Walker: 


Q. How many accounts did you call on in your territory 
to attempt to sell florist foil, approximately? A. Approxi- 
mately, about a hundred. 

Q. A hundred people. That is 100 wholesale florists? A. 
That’s right. 

Q. How many do you think there are in the territory? 
A. About 150. 

Q. How many of the 100 do you sell? A. The majority 
of them. 
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Q. Would you say 60 or 70? A. More than that. 

Q. Eighty? A. About that. 80 percent, 

Q. How many did you sell—approximately, not exactly, 
to the best of your judgment—in 1953 how many would 
you have sold then? A. About 30 percent. 

Q. Then you would sell about 30 of them, do you mean? 
A. That’s right. 

Hearing Examiner Hier: One thing I am interested in 
at this point. When you took this agency, or whatever 
you want to call it, as a manufacturer’s representativeship 
over in 1953, when a number of these accounts in what you 

might call virgin territory—they had never been 
1239 solicited for Arrow Brands florist foil before— 
The Witness: I don’t think so, sir. 

Hearing Examiner Hier: That would be largely West- 
ern New York State? 

The Witness: That’s right. 

Hearing Examiner Hier: That territory had never been 
worked? 


The Witness: Only to a small extent. A limited amount. 


By Mr. Walker: 


Q. During the year 1954, how many did you have, ap- 
proximately? A. I couldn’t say, offhand. I would say 40 
to 50 percent. 

Q. That is, 40 to 50 percent of one hundred? A. That’s 
right. 

Q. That increased every year up until 1957 and 1958 
when you had about 80 that you were selling? A. I 
think so. 

Q. All these sales were made at your published price 
lists? A. Yes, sir. 

Q. During all this time foreign competition was in the 
market selling at lower prices, were they not? A. Yes. 
The last three or four years. 

During all this time there was other competition 
1240 in the market? <A. Yes, sir. 


906 


Q. And that competition was principally Jacobson, Catty? 
A. Yes, sir. 

Q. And Highland? A. And a couple of others. 

Q. Who? A. Rice Bayarsdorfer. 

Q. They were foreign competition? A. They used to con- 
vert their own foils here, domestic. And Consolidated Bag. 
I think it was domestic foil. I am not sure about that. 

Q. But they are not in now? A. I don’t know. The last 
I heard they were. 

Q. Yesterday you mentioned in your testimony Mr. De- 
vine? A. Yes, sir. 

Q. Do you know whether or not he recently went bank- 
rupt? A. I didn’t know a thing about that. I heard some- 
body speak about it yesterday. 

Q. Have you ever heard of it in the trade? A. No, sir. 

Mr. Spriggs: I think the best evidence, if he is bankrupt, 
is the record. 

Hearing Examiner Hier: The mere fact that this man 
heard of it doesn’t establish the bankruptcy. He may ask 

him if he heard aobut it. 
1241 The Witness: I heard it yesterday for the first 
time. 

Hearing Examiner Hier: If he went bankrupt, you may 
prove it. 


By Mr. Walker: 


Q. Is he still in the trade selling? A. As far as I know, 
he is. 

Q. If he was in there, you would know it, wouldn’t you? 
You are going around getting reports all the time. A. The 
last time I heard was my trip to Detroit. 

Q. When was that? A. In August. 

Q. Was he there in the market attempting to sell? A. I 
didn’t see him, but I was told he was there; that he him- 
self was there. 

Q. You don’t know what happened to him since August? 
A. No, sir; I don’t. 
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Q. How often did you write Mr. Roth? <A. Regarding 
what? 

Q. When you travelled around the country you wrote 
him letters, referred to yesterday. These weren’t all the 
letters you wrote Mr. Roth, are they? A. Pertaining to 
the business, or accounts, or that sort? 

Q. Yes. A. At least, weekly. 
1242 Q. All these letters that were referred to yester- 
day to refresh your memory were written the year 
1957, were they not? A. I think they were. 

Hearing Examiner Hier: I think there was on in 1956. 

Mr. Walker: I don’t have the 1956 letter here. 

Hearing Examiner Hier: What is the hold-up? 

Mr. Walker: J am waiting to see if I have all the letters 
here, referred to yesterday. I have only 1957 letters. 

Mr. Spriggs: I was sure that I used one dated 1956, but 
they are not in these papers. 


By Mr. Walker: 


Q. Yesterday you testified, if I am correct, you said if 
you could meet the big man’s price demand—you used the 
words ‘‘big man’s’’—I assume you meant by that, the big- 
ger wholesalers—that if you could meet the bigger whole- 
salers’ demands for price and had the same price as your 
competitors, you would get the business because they loved 
your colors. A. That’s right. 

Q. Color is an important inducement, originality, the 
depth of the color, the pleasingness of it, is all part of the 

inducement that helps you sell your product; is that 
1243 right? <A. That’s right. 

Q. For your information, I will ask you to refer 
to a letter dated April 16, 1957, to Arrow Brands, Inc., and 
ask you to read just this sentence (indicating). Just re- 
fresh your memory (handing document to the witness). 

You have written to Mr. Roth on at least one occasion 
in which you asked for a new design; did you not? A. I 
did, sir. 
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Q. That was because the designs enter into the decision 
as to whether or not they are going to buy? <A. To a cer- 
tain extent; yes, sir. 

Q. And the more original those designs and the newer 
designs you have, the more you can sell, ordinarily? A. 
Yes, sir. 

Q. So color and design and quality are all factors that 
must be considered when you are making sales? A. Yes, 
sir. 

Q. Yesterday you testified concerning some of the ac- 
counts in which you found that your foreign foil or local 
competitors were cutting below your published price list? 
A. Yes, sir. 

Q. If I am correct, that consisted of approximately 10 
or 11 accounts? A. I am not certain of the amount, sir. 

Q. One of those accounts was Fisher? A. Arnold 
1244 Fisher; yes, sir. 

Q. And they are located in Boston, are they not? 
A. Right, sir. 

Q. In 1953, were you selling Arnold Fisher? A. Yes, sir, 

Q. As I understand it, you went along and then finally 
Jacobson came in and sold below your published price list. 
He sold for a dollar? <A. Right, sir. 

Q. Do you know whether or not the dollar was the pub- 
lished price list, the regular price to Mr. Jacobson? 

The Witness: May I qualify that answer to the question? 

Hearing Examiner Hier: Yes, sir. 

A. When I first heard about it, it was the year that I 
lost the sale. He said, ‘‘I can get the same design, which 
is a copy of yours, for $1.00. If you can meet that, it is 
your order’’. 

T said, ‘‘I can’t meet that unless I contact Mr. Roth,”’ 
which I did. He turned it down. He said, ‘‘I can’t do it?’. 

Consequently, we lost that order that season. 

The following year— 
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By Mr. Walker: 


Q. Pardon me. The question is: During that year, 
wasn’t the dollar what Mr. Jacobson was charging 
1245 everybody in the trade? A. I wouldn’t know. 
Q. You don’t know that? A. No, sir; I don’t 
know. 
Q. The following year, it was down to 95 cents? A. Yes, 
sir. 
Q. Did you meet that price? A. Yes, sir. 
Mr. Spriggs: It was down? Whose? 
Hearing Examiner Hier: Whose price? 
Mr. Walker: Jacobson’s price. 


By Mr. Walker: 


Q. He offered 95 and you met that price? A. I believe 
we did. 
Q. Was that your published price list at the time? A. 
Yes, sir. 
Q. That was your published price list at the time? A. 
Yes, sir. 
Q. So Jacobson was meeting your published price list, 
too. Or we don’t know? A. I haven’t the least idea. 
Q. You both had the same published price list at the 
time? A. I wouldn’t know what Mr. Jacobson had. 
Q. Your published price list permitted you to meet the 
95 cents offer of Mr. Jacobson? <A. I don’t remem- 
1246 ber at the time it happened. But we did have an 
established 95 cent price. 
Q. And you met that order because you were going along 
according to your published prices? A. Yes, sir. 
Hearing Examiner Hier: What year? 
The Witness: I don’t recall the year. It was the follow- 
ing season, or the year after. 


By Mr. Walker: 


Q. 1954, I believe you testified. 
Hearing Examiner Hier: When you lost the account 
or order, in 1953 to Jacobson, you got it back in 1954? 
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The Witness: I think it lost it in 1954 and regained it 
in 1955, or the fall of 1954. I am not sure. I lost it one 
season, which meant either the first of January I lost it for 
Easter, or the following fall for Christmas. 

Hearing Examiner Hier: You still have it? 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. In 1955 I understand you testified that Mr. Jacobson 
offered 95 cents but Arrow was able to take it. Do you 
remember at what price you sold it in 1955? A. I would 
have to look it up. I wouldn’t know offhand. 

Q. It was 90 cents? A. If it was 90 cents, the 
1247 established price, we sold it for 90 cents. 

Mr. Spriggs: You have to establish the foils. 
There is a different price for different types of foil. 

Mr. Walker: I might say that I am taking it from the 
testimony. 

Hearing Exaimner Hier: Necessarily, his cross-exami- 
nation is about the same foil that you directed your exami- 
nation to. 

Mr. Walker: I don’t think you identified it on direct. 


1248 By Mr. Walker: 


Q. Then, I think you testified further that in same com- 
pany, Arnold Fisher, obtained an offer from Jacobson to 
sell foil at 70 cents a roll last year, I think it was, for two 
or three hundred rolls? A. That was the plain foil. There 
are two. One is plain colored and the other embossed. 

Q. Seventy cents for the plain colored? A. Yes, sir. 

Q. What time of year was that? A. That was last 
spring. 

Q. What time in the spring? A. The latter part of the 
spring. 

Q. Was it in June or July? A. June, I believe it was. 

Q. Were you out making a regular call on Fisher? A. I 
am there quite often because I live around the area. 
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Q. You just went down to see Fisher. Is that when you 
normally sell? A. We take orders twice a year there, and 
other times they just fill in small quantities. 

Q. This was one of those fill-in small quantity orders? 
A. No, sir. 

Q. This was one of your regular calls? A. Yes, sir. 

1249 Q. What was the conversation at that time, do you 

know? <A. Well, he said that he can buy a small 

quantity, any quantity, and he showed me the invoice. I 

believe it was June 12. That he bought for 70 cents plain, 

which was our established price, incidentally. But our 
embossed foil was 80 cents and he sold for 75 cents. 

Q. It was the embossed foil that there was a price— A. 
(interposing) Reduction. 

Q. That was in what? Six hundred rolls? <A. No, it 
was less than that. Half the amount. 

Q. Two hundred? A. Two hundred and fifty, three hun- 
dred at tops. 

Q. Do you know whether or not when that order at 75 
cents was obtained, whether or not it was obtained with the 
pretense that they could meet that price from other sellers 
at 75 cents? A. Pardon me? I didn’t get the question. 

Q. Do you know whether or not when Arnold Fisher ob- 
tained the price of 75 cents, do you know what representa- 
tions they made to Mr. Jacobson concerning their ability 
to obtain similar florist foil at a price of 75 cents? A. If 
it is an embossed foil, it is 75 cents. 

Mr. Spriggs: I object. How would he know what repre- 
sentations? It would be purely hearsay. 

Hearing Examiner Hier: That is no ground of 

1250 objection. If he doesn’t know all he has to do is 

say so. What he wants to know, Mr. Lakin, is this: 

Was Arnold Fisher playing one against the other in this 
situation? 

The Witness: No, sir. 

Hearing Examiner Hier: I mean, did he say he could 
obtain it at 75 cents and maybe he couldn’t. Maybe he 
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didn’t have a firm offer at 75 cents. They do that, you 
know. 

The Witness: He showed me an invoice. 

Hearing Examiner Hier: He did? 

The Witness: Yes, sir, June 12, to be exact. 


By Mr. Walker: 


Q. Before he obtained that invoice, do you know what 
he said to obtain the 75 cents price? A. No, sir. I haven’t 
the least idea. 

Q. He didn’t tell you anything about that conversation 
if there was one? A. No, sir. 

Q. You hadn’t offered him foil at 75 cents? A. No, sir. 

Q. Mr. Roth—you said you had to obtain permission to 
lower the price below the established price? A. I never 
said anything like that. 

Q. You didn’t? I thought you said— A. (interposing) 
If I got a counter-offer, I would have to get Mr. Roth’s 

permission if I could do it or not. 
1251 = Q.. Did he give it to you very often? A. No, sir. 
Never happened, I don’t think. 

Q. But you asked him on several occasions? A. Yes, if 
he could do it. 

Q. That is what these letters are about? A. That’s right. 

Q. Did he ever say no, or did he ever meet competition? 
A. At times when we lowered our price, he said you had 
better meet that price and we will make it a general price. 
That will be our price in the future. 

Q. But only a general price? A. That’s right. 

Q. But he never lowered it on general spots? A. No, sir. 

Q. Had you sold George Hart Company before 1957? 
A. Yes, sir. 

Q. Were you the exclusive seller to them? A. Yes, sir. 

Q. Then, Jacobson came in and, as I understand it, 
quoted 80 cents? A. I don’t know what he quoted at the 
present time. I would have to check back. 

Q. Iam talking about 57. A. ’57, I believe he did. 
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Q. That was for embossed and colored? A. Em- 
1252 bossed and colored. 

Q. Your regular price was 85 at the time? A. 
That was 57? 

Q. Embossed and colored? A. ’57? 

Q. Yes, A. I believe we had an 85 cents price in ’57. 

Q. Isn’t that what I said, 852? A. Yes, sir. 

Q. Mr. Jacobson quoted 80? A. Yes, sir. 

Q. And Jacobson quoted 73 cents for colored foil and your 
regular price was 75% A. On regular plain colored foil. 

Q. Yes. I think that is what you testified to yesterday. 
A. Well, offhand I wouldn’t know. But if that was the 
established price, that was the price. 

Q. And you said that Jacobson got the price from Hart 
on the basis of that lower bid of his under your established 
prices? A. Yes, sir. 

Q. Had Mr. Hart ever bought any foreign foil prior to 
that time? A. Not that I know of. 

Q. Do you know whether or not he was contem- 
1253 plating buying foreign foil? A. I can’t answer that. 
I don’t know. 

Q. Do you sell to Hart at the present time? <A. Yes, sir. 

Q. When were you able to obtain that business back? A. 
I think in °57. 

Q. What price did you sell him? A. I believe 80 cents, 
when it was established. That is, when we got the business. 

Q. In ’57 you reduced it to 70 cents? A. That was the 
plain foil. 

Q. The plain colored foil? A. Yes, sir. 

Q. And they reduced colored and embossed to 80? A. 
Yes, sir. 

Q. Then when it was reduced down to that figure you 
were able to sell him? A. Yes, sir. 

Q. Recently you raised your price, have you not? A. Yes, 
sir. 

Q. Have you sold him any under your new price? A. He 
mailed an order in. I imagine he will pay the regular 85 
cents price. 
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Q. You don’t know. But he did mail the order in? A. 
He did mail the order in, yes, sir. 
1254 Q. You haven’t sold him any at the new price yet? 
A. Personally, I didn’t. 

Q. Getting back to Arnold Fisher, you have been selling 
them recently, have you not? A. Yes, sir. 

Q. At what price do you sell them? A. Eighty cents, 
before we advanced the price. He bought July 23, I believe, 
the latter part of July. 

Q. You advanced it after that, after he bought at the 
old price of 80 cents? A. Yes, sir. 

Q. Did you give him any extended billings? A. Regular 
terms. Net 10, EOM. 

Q. You didn’t give him six months? A. I had no per- 
mission to give him that. If he takes that, it is up to the 
firm to look after that. 

Q. That arrangement could have been made with Mr. 
Roth then? A. I wouldn’t know about it. I didn’t no any- 
thing about that. 

Q. So, you are unaware of any extended billings that 
might have been given, if they had been, to the Arnold 
Fisher Company? A. I don’t believe they got it. If they 
take it, that is a different story. But I don’t believe they 
get permission. My understanding is to mark it ‘Net, 

EOM,”’ the copy of my order. 
1255 Q. When was that order taken? <A. I think it was 
the last week in July. 

Q. When was the price raise—when did it go into effect? 
A. I believe it was August 11. I am not certain. 

Q. After August 11, 1958, how many big accounts have 
you sold at the new price? A. It is according to what you 
eall a big account. 

Q. You referred to that yesterday in your testimony, 
big account. A. I think all big accounts were taken care 
of prior to the advance in price. 

Q. Have you been selling any to the small accounts since 
the advance in price? A. Yes, sir. 
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Q. All of your larger accounts you took care of prior to 
the price advance? A. Yes, sir. 

Q. Since the price advance, however, you have been going 
all over your territory selling some of the smaller whole- 
salers? A. Yes, sir. 

Q. You have been selling all of them at the new price? 
A. Yes, sir. 

Q. Have you been selling this Toledo Florist Exchange? 
A. Yes, sir. 

Q. Did you sell them this year? A. I sold them 
1256 new items. I didn’t sell them any of the old foil at 
all. 

Q. What were the new items? A. Our new pot wrap 
that we have now. 

Q. You didn’t sell them any foil? A. Not regular roll 
foil, no, sir. 

Q. Including your pot wrap, which you are selling now, 
when did you first introduce that on the market? A. The 
first time I sold was July 26. We had a meeting to show 
us the new items. We started to sell that the following 
Monday, which was the 28th, I believe, of July. 

Q. What is the price of that? A. Am I at liberty to 
tell that? 

Mr. Spriggs: Yes. 

The Witness: $1.85 a dozen to the jobber—$1.35 a dozen. 

Hearing Examiner Hier: You mean it is already cut to 
form? 

The Witness: Yes, sir. A sort of corrugated package. 


By Mr. Walker: 


Q. Including that—that sells in direct competition with 
your florist foil? A. Yes, sir. 
1257 Q. Replaced florist foil? A. Yes, sir. 
Mr. Spriggs: Is it florist foil. 
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By Mr. Walker: 


Q. It is a florist foil? A. Yes, sir. 

Q. Could you furnish me your sales of January 1958, of 
florist foil, compared to 1957, January, February, March, 
April, May, June, July, August, and September? A. I can 
do that, sir. 

Q. Compared to the year 1957? A. Yes, sir. 

Mr. Spriggs: Wait a minute. I am not sure I under- 
stand that. Do you mean you want a month by month com- 
parison between 1957 and ’58% Is that what it boils 
down to? : 

Mr. Walker: Yes. 

Hearing Examiner Hier: The first nine months of each 
year. 

Mr. Spriggs: The first nine months of each? 

Hearing Examiner Hier: Of each year. 

Mr. Walker: ’57 and 58. 

The Witness: Dollar volume? 


Mr. Walker: Yes, sir. 

The Witness: Yes, sir, I can do that. 

Anything you want me to get for you, give me a list and 
I will furnish it. 


1258 By Mr. Walker: 


Q. You testified yesterday concerning a call in which you 
requested to cut prices and Mr. Roth told you he couldn’t 
do it because he was losing money at these prices? A. 
When was that, sir? 

Q. That is what I want to know. What year was that? 
A. I don’t remember the statement about losing money. 
Just that he couldn’t do it. At the time he lost the order 
was at the time he was quoted a dollar, and we were getting 
$1.10. 

Q. I will refresh your memory on that in a minute. 

Hearing Examiner Hier: It is on page 1192, lines 20 to 
22. The question, ‘‘What did you do about it? Did you 
meet the prices?’’ Answer, ‘‘No, sir. We never met the 
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75 cent price. Mr. Roth said I don’t want any part of it. 
We are losing money as it is now. So forget the order.’’ 
The Witness: That’s right, sir. 
Hearing Examiner Hier: I don’t see where the date is 
fixed on that. 


By Mr. Walker: 


Q. What year was that? A. That must have been the 
past year. Those prices only prevailed in the last year or 
so, that 75 cent price that I heard about. 

Q. So, when the price went down to 75 cents, Mr. 
1259 Roth started to lose money, is that right? A. Yes, 
slr. 

Q. That is what he told you? A. That is what he told 
us, that’s right. 

Hearing Examiner Hier: What is the 75 cents? Is this 
on plain? 

The Witness: Embossed. 

Hearing Examiner Hier: Colored and embossed? 


The Witness: Yes, sir. 
By Mr. Walker: 


Q. So, he never met the 75 cent price. Mr. Roth said, ‘‘I 
don’t want any part of it. We are losing money as it is 
now, so forget that order’? A. That’s right, sir. 

Q. So, you were selling embossed. What you are talking 
about is when you were selling plain colored foil for 70 
cents and embossed for 80 cents, he meant he was losing 
money at that price? A. I don’t know what he meant. He 
told me I can’t go below 80 cents. That was his statement 
made to me. 

And he said, ‘“we are losing money’’. 

Mr. Spriggs: Haven’t we been over that three or four 
times? 

Hearing Examiner Hier: Yes, I think that is pretty well 
packed down now. 
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1260 By Mr. Walker: 


Q. You say that you never eut prices below your estab- 
lished prices, is that correct? A. No, sir. 

Q. Did you ever call on Vito? <A. Yes, sir. 

Q. Did you ever sell him embossed foil for 75 cents? A. 
No, sir. 

Q. He is in Boston? A. Worcester, Massachusetts. 

What about 1956? Did you ever sell him? A. I did sell 
him but never at such ridiculous prices. 

Q. You never sold him at 75 cents a roll? A. May I 
qualify my answer? 

Q. Yes. A. I just saw him within the past month or six 
weeks. If I can meet a 75 cent price, he will give me the 
preference. Then, he told me for every 25 rolls that he 
buys, he gets one free roll at 75 cents. I said, ‘‘Keep buy- 
ing from the man you are buying from”’. 

Q. In 1956 did you sell him embossed foil for 75 cents a 
roll? A. No, sir. To him or anybody else. 


Q. Sirt A. To him or anybody else. 
1261 Q. Do you know Jarrose, in Boston? A. Yes, sir. 
Q. In 1957 did you offer to sell him embossed foil 
at 75 cents? A. Sir, I haven’t been in that store for two 
years, or more. 
Hearing Examiner Hier: The answer is No. 


By Mr. Walker: 


Q. What about Jansky? <A. Yes, sir. 

Q. Jansky, of Boston? A. Yes, sir. 

Q. Did you ever attempt to sell him embossed aluminum 
foil in the year 1957 at 75 cents? A. I tried to sell him, 
but not at that price, no, sir. He buys from Consolidated, 
as far as I know. 

Q. Did you ever offer to sell him at 75 cents? A. No, sir. 

You don’t know anything about Kervan, of New York? 
A. No, I don’t. I know the firm very well. 

Q. You never tried to sell them? A. No, sir. 


919 


Q. Yesterday you testified also on some accounts you got 

three percent, on other accounts you got five percent. 

Would you explain that? A. Yes, sir. On so-called 

1262 cut prices of our foil industry today, we get three 

percent. But if I sell a better product, that brings a 

better price, which are fancy foils, two tones, things like 
that, we get five percent. 

Q. What are your prices on two tones? A. They run 
$1.00, $1.15, $1.25, up to $1.45. That was in 1957 that you 
are referring to? 

Q. Yes. A. Yes, sir. 

Hearing Examiner Hier: Do you have to pay your 
travelling expenses out of your commissions? 

The Witness: Yes, sir. 


By Mr. Walker: 


Q. On all aluminum foil, other than the two-tone, just 
the embossed or colored embossed, one color, and plain 
embossed and plain color, you get three percent? A. 
Yes, sir. 

Q. On this new item you get five percent? A. It is seven 
percent, sir. 

Q. Yesterday certain testimony was introduced in this 
record concerning prices of foreign foil. Foreign foil sold 
either in jumbo lots or jumbo rolls or rolls similar to Com- 
mission’s Exhibit 170. A. I don’t know much about the 
jumbo rolls. I know about the regular roll, finished product. 

Q. Foreign foil sold in this regular roll? A. As 
1263 far as I know, yes, sir. 

Q. Do you know whether or not they have a price 
list for jumbo rolls? A. No, I don’t know. 

Q. You never heard of that? A. I heard of it just the 
past 24 hours, I heard it referred to yesterday as jumbo 
rolls. I never heard that before from foreign foils. 

Q. Do foreign foils sell in great big rolls at a cheaper 
price? A. I image they have to be cut up into smaller rolls. 

Q. They also are sold in large rolls? A. I don’t know. 
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Q. You never heard of a price list for a big roll, jumbo 
roll? A. No, sir. 

Q. So, if there is a price list that exists, you have never 
heard of it? A. No, sir. 

Mr. Spriggs: Of what? 

Hearing Examiner Hier: Of the price of a jumbo roll. 

Mr. Spriggs: Is he using the words ‘‘big’’ and ‘‘jumbo’? 
as being the same? 

Hearing Examiner Hier: I assume so. Is that right. 
1264 Mr. Walker: Yes, sir. 
Redirect Examination 
By Mr. Spriggs: 

Q. You were speaking of a sale to Vito by a competitor 
who was giving away a roll. Who was that competitor? 
A. Jacobson. 

Q. Earlier you said that you sold some 80, I believe, 
wholesale supply houses. Do you know whether you sold 
them all their requirements of foil? A. Some I sold com- 
pletely their entire needs, others split their business up 
with other foil converters. 

Mr. Spriggs: That is all. 

Reeross Examination 


Mr. Walker: Something new came up that I didn’t 
notice before. 


By Mr. Walker: 


Q. Yesterday in refreshing your memory, you used a 
letter, dated August 24, 1957, did you not? A. That is my 
writing. 

Hearing Examiner Hier: He did. 

By Mr. Walker: 


Q. I ask you to refresh your memory by reading this 
(indicating). A. Yes, sir. 
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Q. On August 24, 1957, did you or did you not 

1265 write the Arrow Brands, Inc., in Los Angeles, Cali- 

fornia, Attention Mr. Harry Roth, in which you re- 

ferred to the B. G. Wholesalers here in Washington and 

mentioned that the Worcester outfit offered him a price of 
75 cents? A. Yes, sir. 

Q. Your price at that time was, for embossed foil, 80 
cents, wasn’t it? A. Yes, sir. 

Q. In your letter you said, ‘I tried to get him’’—did 
you or did you not—‘‘I tried to get him. However, we 
compromised on 78 cents, with the stipulation I allow him 
florist foil exclusive in Washington’. Did you write that? 
A. Yes, sir. 

Q. Is that a true account? <A. Yes, sir. 

Q. Then, at least once you did sell below your established 
price? A. With Mr. Roth’s permission. 

Q. But you did sell below? A. I had that permission 
from Mr. Roth. 

Hearing Examiner Hier: Thank you, Mr. Lakin. You 
are excused. 


(Witness excused.) 
Mr. Spriggs: Our next witness will be here any 
minute. 


1266 Hearing Examiner Hier: We will have a recess 
for a few minutes until he gets here. 


(Short recess.) 


1267 Hearing Examiner Hier: The hearing will come 
to order. 


Whereupon, 
Hugh Baer 


was called as a witness for the Respondent and, having 
been first duly sworn, testified as follows: 


Direct Examination 


Hearing Examiner Hier: Give the reporter your name 
and address. 
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The Witness: Hugh Baer, 510 Sixth Avenue, New York 
City. 
By Mr. Spriggs: 


Q. You are an official of Lion Ribbon Company? A. 
I am. 

Q. What is your title, sir? A. Executive Vice President. 

Q. How long have you been Executive Vice President? 
A. About twenty years. 

Q. In what business is Lion Ribbon Company engaged? 
A. In the sale of florist foils and other supplies. 

Q. How long has Lion Ribbon been in business? A. 
Fifty-three years, 

Q. Confining yourself now solely to the sale of foil to 

florist wholesale supply houses, how long have you 
1268 been in that particular business? A. For about 
twenty years. 

Q. What territory is covered by the Lion Ribbon Com- 
pany in its foil sales? A. We cover the entire continental 
United States. 

Q. About how many salesmen do you have? A.We have 
seventeen salesmen. 

Q. Do you sell to florist wholesale supply houses? A. 
We do. 

Q. Do you sell to retail supply houses? A. We do. 

Q. Have you got any of your samples present here? A. 
Yes, I have. 

Q. Will you produce them? A. Do you want to see them, 
Mr. Spriggs? 

Q. Yes. 

Are the samples which you have produced your current 
samples? A. Yes, they are. They are current samples. 

Mr. Spriggs: I offer them in evidence as the samples 
of Lion Ribbon Company, in order to avoid double marking. 

Mr. Walker: We have no objection. 

Hearing Examiner Hier: They are all sample pattern 
books, I assume. 
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Mr. Spriggs: They are different patterns. There 
1269 are six books. 

Hearing Examiner Hier: There have been marked 
for identification six pattern sample books of the Lion 
Ribbon Company. RX-30 is Dorset, 31 is Duofoil, 32 is 
Queen, 33 is Monaco, 34 is Duchess, and 35 is Florentine. 
Each of these are twenty-inch, fifty-foot rolls. 


(Whereupon, Respondent’s Exhibits 30, 31, 32, 33, 34, and 
35 were marked for identification.) 


Hearing Examiner Hier: You have no objection? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: Without objection they are 
admitted in the record, 30 through 35. 


(Whereupon, the exhibits referred to, heretofore marked 
Respondent’s Exhibits 30, 31, 32, 33, 34, and 35 for identifi- 
cation, were received in evidence.) 


By Mr. Spriggs: 


Q. Does Lion import any foil which it sells to the florist 
supply houses? A. Yes, we do. 

Q. Do you do any converting, either directly or indi- 
dectly? A. Yes, we do. 

Q. Will you explain just how that is done? A. Well, we 
convert in the customary way, except that we have our own 
machinery which was built to our specifications and is oper- 

ated for us on the premises of another plant. But 
1270 the designs, the styling of the patterns, are worked 

out by us and produced in accordance with our spe- 
cifications on our machines, just as any other converter 
would. 

Hearing Examiner Hier: This converting, is it of foreign 
foil? 

The Witness: No, sir, this is domestic foil that I am 
speaking of. 
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By Mr. Spriggs: 

Q. Then you sell both imported foil and foreign, which 
has been converted as you have described it to the two 
levels of trade that you have mentioned, namely, florist 
wholesale supply houses and florist retail supply houses? 
A. That is correct. 

Q. Rather, retail florists? A. That is right. I assume 
that is what you meant. 

Q. In what form do you import the foil? That is, do you 
have to do anything further to it to enable you to sell it, 
or is it in any finished form? A. We import in finished 
form. 

Q. In the standard rolls? A. That is right. 

Q. Are you familiar with the importation of foil from 
Austria, which is being sold to the florist wholesale supply 

houses? A. I am. 
1271 Q. Have you felt the effect of competition of 
Austrian foils? A. Very definitely. 

Hearing Examiner Hier: Where do you import from? 

The Witness: From Italy. 

Hearing Examiner Hier: And you felt the impact of 
Austrian imports? 

The Witness: Actually, it was the result of the Austrian 
foils being brought into this market that forced us to go 
to Italy to import foils to compete with the Austrian 
foil. 


1272 By Mr. Spriggs: 


Q. About when did you begin to import foil from Italy? 
A. 1957, in the fall or summer of 1957. 

Q. When did you first begin to notice the Austrian foil 
competition? A. I would say about 1955; early in 55. 

Q. Has it increased any since that time? A. Yes, it 


Q. Do you know who is the producer of the Austrian foil? 
A. The Austrian producer? 
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Q. Yes. A. Yes, a firm—Brueder-Teich, I believe, is the 
pronunciation. 

Q. Who is the agent for it in New York? A. DeVries. 

Q. Will you describe the effect upon the competition as 
you have experienced it from the Austrian foil importat- 
ions? A. Well, the prices which are quoted by the Austrian 
representative are substantially lower—were substantially 
and still are substantially lower than our price. This re- 
sults in a complete, what I would call demoralization of 
the market in that those to whom the Austrians sell are 
able to go out into the market and quote prices based on 
this low cost Austrian foil. 

Therefore, not only they, but the entire industry, 

1273 all their competitors, all the foil wholesalers at 

the level naturally demand similar prices in order 

that they can compete with the Austrian foil, So that 

this low Austrian price tends to become the ultimate price 

or the demanded price in the market, this is a price that 
actually we find it impossible to meet. 

Q. Do you find that it affects your sales to those who 
may not even but Austrian foils? A. Very definitely. 
As I explained before, and may I give you an example, 
A and B? 

Q. Yes. A. If ‘‘A’? buys Austrian foil at Austrian 
prices, and ‘‘B’’ is a competitor of ‘‘As’’, another whole- 
saler ‘‘B’’ comes to us and says, ‘‘My competitor ‘A’ 
is buying foils at such and such a price and selling at 
such and such a price. You have to put me in a position 
to meet this price. You have to supply me with foils 
at the same low price so that I can sell it in competition 
with ‘A’ who is buying this low-priced Austrian foil.” 

That is what I mean when I say that this Austrian 
foil tends to become the basic price, the price that every- 
body knows; it is thrown up to us constantly. We are con- 
stantly faced with the demand to meet this price. 

Hearing Examiner Hier: How is it that they can quote 
such a lower price? Is it lower labor costs? 
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1274 The Witness: It is a mystery to me. I honestly 
don’t know. 
Hearing Examiner Hier: Since you import Italian foil, 
I assume you made more investigation in Italy about it 
before you took it on. I was wondering whether you found 
out how they can produce it that much more cheaply. 
The Witness: I have not been able to find out. I 
wish I knew. I would tell my Italians how to do it. 
By Mr. Spriggs: 
Q. Do you know whether Brueder-Teich gets any metals 
from Russia? A. I don’t know. 
Q. As a result of that competition, have you made price 
changes? A. Yes, we did. 
Q. Do you have with you a schedule of your prices from 
1954 to 57? A. Yes, I have. 
Q. Will you prouce those, please? A. You want this for 
your purposes? 
Q. Yes. I have an extra copy here if you wish it. 


Q. Is this your published priced list for the years in 
question? A. That’s right. This was taken from 
1275 our published price lists. 
Hearing Examiner Hier: We will mark it Re- 
spondent’s Exhibit 36. 


(Whereupon, the document referred to was marked Re- 
spondent’s Exhibit 36 for identification.) 


Hearing Examiner Hier: Can you figure out any objec- 
tion? 

Mr. Walker: I haven’t objected to anything yet. 

Hearing Examiner Hier: I just wondered. 

Mr. Walker: I wasn’t trying to figure out any, and 
I wasn’t attempting to figure out any, and I have no objec- 
tion. And I will make it as a matter of record. 

Hearing Examiner Hier: ‘Thirty-six’? is in the record. 


(Whereupon, the document, heretofore marked Respon- 
ent’s Exhibit 36 for identification, was received in evidence.) 


927 


By Mr. Spriggs: 


Q. Are you familiar with the price change or price reduc- 
tion in the summer and fall of 1957? A. Yes. 

Q. Do you recall—and to refresh your recollection, I 
will show you RX-5-A, Highland Supply Corporation an- 
nouncement of reduction in price on August 20, 1957, 

Exhibit 5-M—with reference to that date did you 
1276 reduce your prices? A. Excuse me. This is 26-inch 
foil. This is not the standard. 

Q. Twenty-six by fifty? A. Yes. But we are talking 
about 20-inch. It is probably another sheet. 

Q. That is 5-L? A. Twenty by fifty, yes. This is the 
standard florist foil. 

Q. Reducing 20 by 50 to 65 for silver, 75 for color, and 
silver, is that embossed? A. No, That is 24inch foil. 
Embossed is 75 and 85. 

Q. When, during that relative period, did you reduce 
your prices, if you did reduce them? A. We reduced our 
prices in July of 1957. 

Q. To what price did you reduce your prices in July of 
1957? To what figures? A. Plain silver? 

Q. That’s right. If you will refer to Respondent’s Ex- 
hibit 36, the last column, state what your prices were 
respectively in July of 1957 after you reduced them. A. 
Actually, there is an interim reduction between the 1957 
column here and the 1957 column in which we reduced 
the prices as follows, going down the line: 63, 73, 73, 83. 
The last two items $1.00 and $1.25. There was no reduc- 
tion on the last item. You can see that from 1956 to 1957 
there was no reduction. But all the other prices were 
reduced in July, according to the schedule I have just 

mentioned. 
1277 =Q. When did you reduce then further to the figures 
in the last column for 1957? A. That reduction was 
made in October of 1957, just a few months later. Later 
than the July reduction. 
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Hearing Examiner Hier: This last column of prices 
is that which you are currently selling? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Domestic foil? 

The Witness: Yes, sir. 

Hearing Examiner Hier: I notice that you do not 
go down entirely to the Austrian level. There is a dif- 
ferential there. 

The Witness: Correct. 

Hearing Examiner Hier: For instance, some testimony 
in this record on embossed silver, which you are cur- 
rently selling at 70 cents, the Austrian foil of comparable 
category is selling at 64. 

The Witness: Yes, sir. 

Hearing Examiner Hier: Six cents differential. 

The Witness: Yes, sir. 

Hearing Examiner Hier: What does that 6 cents dif- 
ferential represent? Prejudice against foreign material? 
Preference for design, or something of the sort? 

The Witness: No. Actually, it represents the rock- 

bottom below which we can not go. That is, our 
1278 prices represents the rock-bottom. The differential 
represents a differential which we can not meet. 

Hearing Examiner Hier: Are you telling me that these 
figures in the last column, under the year 1957, represent 
cost of production? 

The Witness: Not cost of production, but prices less 
than which would not show us a profit. 

Hearing Examiner Hier: All right. 


By Mr. Spriggs: 


Q. Who would you say is the leader in the sale of foil 
to florist supply houses? A. I would say, Lion Ribbon 
Company is. 

Hearing Examiner Hier: In what? Sales volume or 
amount of goods sold, or what? In what respect? 

The Witness: I would say, leader in respect to the 
maintaining of the industry at a high level, bringing out 
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now patterns, new ideas, and generally as a constructive 
influence in the industry. 
I might be prejudiced. 


By Mr. Spriggs: 


Q. Is quality of your product something you have in 
mind in saying that you are the leader? A. Quality, not 
intrinsically, no. Only in styling and design. 

Q. Actually, so far as the quality, insofar as the 

1279 mechanical part of it, the metal and the quality of 

the article itself, is there very much difference among 

the competitors? A. I would say that there is no dif- 
ference. 

Q. So that to you the actual design, the personal element 
of artistry and design and arrangement are important, 
one of the things that are important? A. Well, they are 
important, yes. 

Q. What is the strongest point, in your opinion, actually 
in the sale of foil to the wholesale florist supply houses? 
A. You mean, the strongest point as far as booking an 
order is concerned? <A. Yes. 

Q. Yes. A. Definitely price, within a given category. 

Q. You are familiar with the fact that Arrow Brands 
sold its stock, or Reynolds Metals Company brought the 
stock of Arrow Brands in the summer of 19567 A. Yes. 

Q. And you are familiar with the operations of Arrow 
Brands since the date of the acquisition? A. Only insofar 
as they were in the trade, yes. 

Q. And insofar as it affected your business with respect 
to sale of foil to florist wholesale supply houses? A. 
Definitely, yes. 

Q. Can you state whether or not that acquisition has 

hurt Lion Ribbon, in your opinion, in its business 
1280 relative to foil? A. I would say that it has not 
hurt us. 

Q. Advertising has been mentioned. Do you advertise? 
A. We do. 
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Q. In what form is your advertising? A. Trade paper 
and direct mail. 

Q. Do your salesmen have samples? A. Oh, Yes. But 
we don’t consider that advertising. They have sample 
books which they show the customer. 

Q. Are you familiar generally with the advertising that 
is done by Arrow Brands in the last year or two? A. Yes. 

Q. Do you consider that to be excessive? A. No. 

Q. Do you feel that advertising of Arrow Brands, either 
directly or by Reynolds Metals in any television show, 
has hurt you, hurt Lion Ribbon? A. No. As a matter of 
fact, that type of advertising—I am thinking primarily 
of television and that type of thing—that type of advertis- 
ing I consider definitely constructive on an industry basis. 
I think this is the type of advertising that helps the 
entire industry. 

Q. Did you see one of the television programs? A. I 
didn’t see it, but I heard many reports about it. 

Hearing Examiner Hier: You used the expression 

1281 a minute ago, Mr. Spriggs, ‘‘Do you consider their 

advertising’’—which I assume to be non-T. V. from 

the fact that you put the next question—as, ‘‘excessive.’’ 
What did you mean by that? 

Mr. Spriggs: I used the same term you did. You said 
in your finding that there was excessive advertising. 

Hearing Examiner Hier: If I did, I can’t remember 
now exactly in what context I used it. At any rate, do you 
mean, more than Arrow Brands could have possibly sus- 
tained financially or would have considered in its business 
judgment to be sustainable before the acquisition; is that 
what you mean? 

I think that is the sense in which I used it. 

Mr. Spriggs: Of course, you didn’t describe it. You 
simply used the word ‘‘excessive’’, so I used the same 
word in the same context that you did. 

Hearing Examiner Hier: I will put it this way: Do 
you consider the advertising done in the name of Arrow 


931 


Brands since its acquisition by Reynolds Metals to be 
competitively injurious to you? 
The Witness: No, sir; I do not. 


By Mr. Spriggs: 


Q. Are you familiar with spot discounting practices of 
some of your competitors in this florist field or the 
1282 field of selling foil to florists? A. I honestly don’t 
know what you mean by the term ‘‘spot discount- 

ing’’. 

Q. Spot discounting, I will define as an offer to sell foil 
at a price less than the then published price of that par- 
ticular person. A. Yes, there is that practice. 

Q. Are you familiar with the price-cutting which has 
gone on in the sales of foil to florists in the last three 
or four years? A. Yes. 

Q. Do you know which competitor originated price-cut- 
ting? A. Are we now talking about—I mentioned before 
that the Austrian foil was. 

Q. I am talking about domestic prices. A. Domestic 
prices, yes, I am. 

Q. Who is that? A. Well, Jacobson was one. I might 
say the only one prior to the Austrian foil that cut prices, 
to my knowledge. 

Mr. Spriggs: I think that is all. 

Hearing Examiner Hier: Are you through with your 
direct? 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: I have one or two questions. 

How do you regard Mr. Roth and his Arrow Brands 

outfit with regard to this question of leadership? 
1283 This is an embarrassing question, I know that. If 
you don’t want to answer it, you don’t need to. 

The Witness: I am not sure that I understand what 
you are driving at. 

Hearing Examiner Hier: You said you regard your 
own Company as a leader in the industry, and I can well 
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understand that viewpoint. I have heard a lot of testi- 
mony in this case about Mr. Roth’s ingenuity in design, 
color, and meeting the market on a particular thing, and 
I am wondering how you, as a competitor, regard him. 

The Witness: We have always regarded Harry Roth 
as another constructive influence in the industry—as you 
say, I agree with you 100 percent—a man who has used 
ingenuity and design sense and has brought out new 
ideas, just as we have, is a constructive force in the 
industry. He has always been that. 

Hearing Examiner Hier: Mr. Walker, are you going 
into this dual selling business? I won’t ask you any ques- 
tions but I have some questions in my mind about it. 

Go ahead. 


Cross-Examination 
By Mr. Walker: 


Q. Mr. Baer, you furnished us with a price list for the 
years 1954, 1955, 1956, and 1957. Is this the price that 
you charge the florist or the florist wholesaler? A 
1284 Florist wholesaler? 
Q. Florist wholesaler. A. Yes, sir. 

Q. You charge the florist a different price? A. That is 
correct. 

Q. You will charge the florist more? A. The retail 
florist, yes. 

Q. How much more? A. It varies from pattern to pat- 
tern. I didn’t bring those figures with me because, frankly, 
I thought this was entirely a question of the wholesale 
operation. But we protect our jobbers, let’s put it that 
way. We protect our jobbers to the point where they have 
no complaints with the prices we charge our retailers. 

Q. Could you furnish us with those prices for the similar 
years that you have here? A. Yes, I would be glad to. 
I would have to get the information. 

Q. You could mail it? 
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Mr. Spriggs: That wasn’t in our direct examination, 
I don’t think he is obliged to do that, and I object. 
Hearing Examiner Hier: You went into the question, 
or brought out the fact that he sells to both retail and 
wholesale, 
Mr. Spriggs: I didn’t say anything about prices. 
1285 Hearing Examiner Hier: I think it is competent. 
I assume that the up-charge is relative the same as 
the wholesale florist supply house margin; isn’t it? 
The Witness: At least, yes. 
Hearing Examiner Hier: I think it is competent. 
Mr. Spriggs: I think those should be placed in camera, 
at any rate. 
Hearing Examiner Hier: That is another matter. 
The Witness: I would prefer it. 
Hearing Examiner Hier: Are you talking about this 
exhibit? 
Mr. Spriggs: No. This exhibit is already out, and it is 
public, but the other is another matter. 


Mr. Walker: We have no objection to that, your Honor. 


By Mr. Walker: 


Q. Do you have your prices for 1958? A. They are the 
same for 1957. There has been no change. 

Q. There has been a recent price raise in the industry, 
was there not? A. Yes, there was. 

Q. And you didn’t go up? A. We did not; that is correct. 

Q. Could you also furnish us your total sales of florist 

foil for the years 1954, 1955, 1956, and 1957? We 

1286 can put that in camera. 

Mr. Spriggs: I object to that because we have 
difficulty getting witnesses. They regard those as confi- 
dential. We purposely did not go into them. Mr. Baer was 
adverse to giving those. He has not given them to me. I do 
not know anything about them, and I never inquired. I see 
no reason for him to produce those because, after all I 
didn’t go into his volume of sales at all in this matter. 
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The Witness: It is confidential information which I cer- 
tainly would not like to disclose. 

Hearing Examiner Hier: I understand that. The Com- 
mission has the same trouble with this witness. But Mr. 
Spriggs, you did draw out from this gentleman on direct 
that he has been competitively injured by foreign impor- 
tations of foil. Certainly, counsel on the other side has the 
right to find out the extent of that injury or its actual 
existence, if it is so. 

This is your witness. He is not bound by what this 
witness says. 

The Witness: May I— 

Hearing Examiner Hier: I think the thing can be very 
easily handled by sealing the exhibit, which means no- 
body—I had better explain this to you. 

When an exhibit is sealed, or received in camera, it 

means that nobody can look at that exhibit except 
1287 counsel here, myself, and all the appellant bodies all 

the way up the stepladder, beginning with the Com- 
mission, and so on. Naturally, they have to be able to see 
it to decide the case, to decide if I was wrong or right. 
Otherwise, nobody sees it. 

I have never found any trouble in the past about it. 
There are a number of sealed exhibits in this record 
already. But if he refuses to testify as to his volume of 
sales, I will have to strike his testimony because it is well 
within the scope of a perfectly plain inference from this 
direct examination. 

You have laid the groundwork for an inference of com- 
petitive injury, one indicia of which is loss of sale, or 
decline of sales. 

The Witness: Excuse me. I would like to correct that. 
Maybe I gave the wrong impression in connection with 
this injury question, and so forth. 

I was asked whether the importation of Austrian foil 
had injured us, or something to that effect, had hurt us. 

Mr. Spriggs: The price structure. 
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The Witness: I answered Yes, but I will now expand 
on that in this sense: It has hurt us price-wise. In other 
words, we were forced to reduce our price. Where we were 
formerly making a certain profit we were forced to reduce 
the price and cut our profits substantially. In this sense, 

price-wise, profit-wise, on the basis of every dollar 
1288 sale, our profit was injured and is still injured by 
the Austrian foil. Volume-wise I was not referring to. 
I just want to make that point clear. 

Hearing Examiner Hier: Am I right in assuming from 
that that it has not caused your volume to drop? Your 
sales volume, dollar volume? 

Mr. Spriggs: If his price is reduced, volume— 

Hearing Examiner Hier: I understand his profit has 
been hurt. 

Mr. Spriggs: Units of foil sold is one thing, and dollar 
volume is another. His units of foil might be the same. 

Hearing Examiner Hier: Unit-wise, then, has your sales 
volume, unit-wise, dropped or not because of this Austrian 
foil competition? 

The Witness: This is a question I really cannot answer. 
I mean, I actually don’t know. We handle a great many 
items, and we just don’t have these breakdowns. 

We could spend a fortune on IBM breakdowns. We 
handle hundreds of different items. I would like to know 
often, myself, some of these finer points, but we have 
learned that it just isn’t worth the cost of getting these 
statistics. 

I honestly cannot say whether my volume of sales on 
foil has been hurt or not. But the profit picture has. 

Hearing Examiner Hier: May be I can clear it 

1289 up with one more question. Is profit the only thing 

that has suffered as a result of these Austrian foil 
imports? 

The Witness: To all intents and purposes, yes. I mean, 
generally speaking. Because I don’t have the detailed 
breakdown. Profit is the point that has been hurt. 
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Hearing Examiner Hier: I don’t think we need the sales 
volume figures then. 

Mr. Walker: I didn’t get that. 

Hearing Examiner Hier: If you want to test it out, 
hand me a subpena duces tecum and I will issue it and 
let them move to quash and take the question upstairs. 
If you want to test it out. I don’t want to foreclose you. 

Mr. Walker: I want it noted that so far I haven’t opened 
my mouth. Everybody has decided why I want to get this 
in here. I also want to say this—and they assume why 
I want to get this in. This gentleman has testified that 
he is a leader in this industry. One of the things as a 
leader I want to know his sales volume. I want to know 
whether or not he is a leader. I want to compare him 
with all the other people. I think that is the right of 
cross-examination, is to test that, to test his veracity— 
not to question whether he is telling the truth because he 
is, obviously. But the question is to test that, as it is the 
general background. I think the right of cross-examination 

can not be impaired that way. 
1290 Hearing Examiner Hier: Did you testify—and 
I don’t recollect at the moment—in response to a 
question of mine, you said how you were using that word 
“leader.” You mentioned a number of factor. Was of one 
those factors the amount of business that you had done? 

The Witness: No, it was not. 

Hearing Examiner Hier: It was not? 

The Witness: No, sir. 

Hearing Examiner Hier: Then I don’t think it is neces- 
sary. He said it himself, that he is not a leader in vol- 

ume, 
1291 Mr. Walker: He also testified—and I want your 
Honor to know—that it hurt him—that this acqui- 
sition has not hurt him. I think I have the right on eross- 
examination to get his sales figures to test that particular 
item. 
Mr. Spriggs: He explained the situation. 
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Hearing Examiner Hier: He explained the situation with 
reference to Austrian imports, but has not explained the 
situation with respect to this acquisition. I think Mr. 
Walker is right on that point. 

Mr. Spriggs: He has talked about his prices and the 
reason why he dropped his prices, and he still has a lower 
price today, even though Arrow Brands is five cents a roll 
higher than he. And he dropped his prices before Arrow 
Brands dropped his prices, and that appears plain in the 
record. 

Hearing Examiner Hier: I understand. But Mr. Walker 
I think has the right to find out from sales volume whether 
or not his conclusion that Arrow Brands’ acquisition by 
Reynolds Metals has not competitively injured him. It may 
be that those figures will show something that indicates 
the contrary. I don’t know anything about it. 

Mr. Spriggs: This gentleman has said that he does not 
segregate his cost. I don’t believe a man is obliged to work 
for the Commission, because he testified he spent weeks 

getting up a set of figures. 
1292 Hearing Examiner Hier: I hear the same thing 

from the other side of the fence in every one of 
these Section 7 cases. The Commission counsel constantly 
complain they can’t get witnesses down here to testify 
because the respondents are going to demand to look at 
their books and records, which they do and which I per- 
mit them to do, in fact, order them to do when they go 
into the profit and competitive injury question. 

I think the cross-examiner does have the right, A, 
whether the witness is telling the truth or whether the 
books support his conclusions; and B, whether they sup- 
port them fully or partially. 

You wouldn’t sit there quietly and let somebody get on 
the stand as a Commission witness and say, “I have been 
hurt and hurt like the devil by this acquisition. My profits 
have gone down, my sales volume has gone down; I want 
to see your books.” 
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Mr. Spriggs: I wouldn’t do that. Mr. Jacobson and 
Mr. Wheeler testified and we made no such request what- 
soever. 

Hearing Examiner Hier: You are one of the first re- 
spondent lawyers in a Section 7 case that didn’t. 

Mr. Walker: I want to say Mr. Spriggs is right on that, 
to that extent. However, we did furnish Jacobson’s figures 
and that is all. I am not asking to see this man’s books, 

but I am asking to see his figures. They had the 
1293 same opportunity on Jacobson. I do want to say 

this: Mr. Spriggs has never one—and we had an 
understanding to start with that we wouldn’t examine 
into each other’s books, and so far I found Mr. Spriggs 
to be a man of his word. 

Hearing Examiner Hier: That saves a lot of skirmishing. 

Mr. Spriggs: There is another difference to my mind, 
if your Honor please, between a party and an independent 
witness. To me it almost gets to the point of preventing 
a man from having due process of law in a case of this 
sort when you are required to call or should call or it is 
necessary to call some of your own competitors in order 
to get a fair and accurate picture of a particular situation 
or a certain facet of industry or economy. To say that a 
man must then come in and disclose his figures to his 
competitors or else be barred from testifying for respond- 
ents to show the facts of the case I don’t think is right. 

Hearing Examiner Hier: He is not being required, nor 
is anybody required, to disclose his figures to his com- 
petitors, because we seal those exhibits. It is a regular 
custom. I don’t want anybody to suffer competitive injury 
by reason of revelation of private or confidential matter. 

But on the other hand, when it touches directly on an 
issue in this case—in fact, this is a central issue in this 

case, as has occurred—will there occur substantial 
1294 injury to the florist trade line of commerce by rea- 

son of this acquisition. That is the central issue. 
When it touches on that, I can’t see any way to do any 
different. 
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It is worse—in fact, it is worse, Mr. Spriggs, from the 
Commission side—because when they bring in a direct 
competitor of the acquired company, and that acquired 
company would love to see what that fellow has been 
doing in the last year and with whom, it is worse over 
there than it is over here, as I see it. 

At any rate, I have to keep this rule even for both 
sides, Mr. Spriggs. I think it is directly within the issue. 
You brought out from this man that he has not been 
injured in any way, shape or form by this acquisition. 
Now Mr. Walker, it seems to me, has the right to find 
out if that fact is true, and secondly if it is wholly true, 
by various means: profit figures, volume figures, or design 
books which have already been introduced in evidence, 
and in other ways. 

Mr. Spriggs: This witness already said that his profits 
have gone down. 

Hearing Examiner Hier: He has the right to test the 
accuracy of that statement. 

Mr. Spriggs: I don’t think he is entitled to go in to see 
if he made a profit. How does he know whether he made 
a profit when this particular witness has said that his 

business, a great many items, are lumped together. 
1295 Is he going to have to get an accountant to make 
new allocations? He has never allocated those costs. 
That is my understanding of what this witness has said. 

Hearing Examiner Hier: Since this question seems to 
be of such magnitude to you in this particular case, I sug- 
gest you take it up with the Commission. I will rule one 
way or the other and whoever loses can go up and get a 
ruling on it. We are just wandering around in circles this 
morning. 

What do you move? 

Mr. Walker: I would like for him to furnish that in- 
formation. 

Mr. Spriggs: Let’s take a recess of five minutes. 

Hearing Examiner Hier: All right. We will recess for 
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five minutes. Go out in the hall and see if you can get 
together. 


(A short recess was taken.) 


Hearing Examiner Hier: On the record. 

Mr. Walker: By agreement between counsel supporting 
the complaint and counsel for the respondent and the 
witness, all three of us agreed that within two or three 
weeks that he will mail in his sales for 1954, 1955, 1956, 
and 1957. 

Hearing Examiner Hier: Of florist foil? 

Mr. Walker: Of florist foil. That he will, in addition, 
for the years 1957 and 1958, make an estimate of how 

much of his sales are from foreign sources and how 
1296 much are from domestic sources. 
Hearing Examiner Hier: That is agreeable on 
both sides? 

Mr. Spriggs: It should be understood that this is a 
rather wild guesstimate, rather than a reasonable estimate. 
But it will be the best— 

Mr. Walker: No, we are not going to say that it is un- 
reasonable, because he said that he will go back and use 
the best figures he can without going into any details. 
But he is going to make an estimate. 

Hearing Examiner Hier: He has been there 23 years as 
vice president. I assume any estimate will be a close one. 

Mr. Walker: We won’t say he will make a wild estimate. 
I don’t think this gentleman will make a wild estimate. 
He will do the best he can. It won’t be accurate to the 
penny. 

Because of this agreement, I have only two or three 
questions to ask this witness. 

Hearing Examiner Hier: All right. 


By Mr. Walker: 


Q. Since 1957, and on through this year 1958, you 
have been selling both domestic and foreign foil at the 
same price; is that right? A. That is right. 
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Q. And you import your foil from Italy and some 

1297 of your domestic foil you have jobbed out for you 

and then you sell it? It is jobbed out—I mean by 

that you purchase the aluminum and have somebody cut 
it and emboss it? A. We convert it domestically. 

Hearing Examiner Hier: I don’t understand that second 
last answer. You say you sell this imported Italian foil at 
the same price as shown here on Respondent’s Exhibit 36? 

The Witness: That is right. 

Hearing Examiner Hier: How are you able to do that 
with Austrian foil selling at six to eight cents below? 

The Witness: I sometimes wonder. 

Hearing Examiner Hier: You are able to do it? 

The Witness: We are able to sell it. If we weren’t, there 
would be nobody in this business but the Austrians. 

Hearing Examiner Hier: On what basis? Apparently 
you are not selling it on a price basis. On what basis are 
you selling it? Superior quality, design, or what is it? 
I don’t want to put words in your mouth. 

The Witness: No, I would say we are selling it through 
sheer weight of good salesmanship. We have seventeen 
men on the road who are calling on the customers and 
breaking their backs to sell this stuff. Because otherwise 
it would be very difficult. 

Hearing Examiner Hier: Salesmanship is a broad 

1298 term. If I were a purchaser, a wholesale florist sup- 

ply house, and I could buy Austrian foil of compa- 

rable quality—so they have been telling me here—at 54 

cents, for instance, and you are getting 60 for Italian foil— 

plain silver, I am talking about—you are getting Italian 

foil in here and you are making your own domestic foil, 

plain silver, and you are offering it at 60 cents, why would 
I pay you six cents more? 

Mr. Spriggs: May I interject there? That isn’t the actual 
price with the duty and everything included, is it, that 
you have quoted to him? 

Hearing Examiner Hier: You had something down here 
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yesterday or the day before which shows that some type 
of foil is 64 cents against the domestic price of 70. 

Mr. Spriggs: You have to read the letter (handing to 
the Examiner). 

Hearing Examiner Hier: That is the deVries letter, the 
Austrian; deVries is quoting as of April 1, 1957, plain 
silver, 5414 cents, delivered price. That includes duty. 

The Witness: Yes. 

Hearing Examiner Hier: His CIF per roll, New York 
City, excluding duty, is 4314. You are selling Italian foil 
at 60 cents per roll, and deVries is offering Austrian foil 
at 5414, and you say salesmanship does it. Salesmanship 
covers a lot of territory. Salesmanship can be price argu- 

ment, quality argument, or a lot of arguments. 
1299 Why would I—as a wholesale florist in Atlanta, 

Georgia, for instance—pay 60 cents to you when I 
can get it at 5414? Do you lay it to prejudice against for- 
eign material or what? 

The Witness: I don’t know. By the same token we are 
selling for 60 cents, and Arrow Brands’ price is 65 cents 
for the identical thing. How is he able to sell when we are 
lower? Every concern has its customers. We have a fol- 
lowing, let’s put it that way. We are very much worried 
about the Austrian foil. We don’t know how long we will 
be able to sell these people. 

Hearing Examiner Hier: Maybe I don’t make myself 
clear to you, perhaps, because I am a lawyer and you are 
a businessman. 

The Witness: I understand your point. 

Hearing Examiner Hier: The testimony here from you 
and some other witnesses the respondent put on is that 
price is the whole thing. Yet I see this disparity of price, 
quality being comparable, and I have to line it up some- 
where or other. There has to be some answer or other. 
It is either friendship or following or something of that 
sort that would lead one man to pay six cents more than 
he has to. 
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I am just asking you, what do you lay it to? You tell 
me in effect you don’t know. 

The Witness: I can only think out loud and give 

1300 you my ideas. Basically, I don’t know. I am sure 

that friendship and following has a lot to do with 

it. I am sure that salesmanship, in the sense of actually 

calling on these customers who you have been calling on 
for twenty years helps. 

There is another element, and that is the fact that not 
every jobber or wholesaler can buy 2,500 rolls. 

Hearing Examiner Hier: I remember that. 

The Witness: This is another which we forgot about. 

Hearing Examiner Hier: I was thinking of the ones that 
can. 

The Witness: The ones that can buy 2,500 rolls are being 
lost to us, and I am sure to Arrow Brands and to all the 
domestic people, because of that six cents differential. It 
is very difficult to keep it. Our business today is to a large 
extent with the men who can not buy 2,500 rolls. 

Hearing Examiner Hier: Who, I understand from some 
of the witnesses, are in the large majority numerically, 
not necessarily by sales volume. 

The Witness: The ones who can not? 

Hearing Examiner Hier: Yes. 

The Witness: But the ones who can are the big ones 
who saturate the market with these low prices and make 
the situation present. 

Hearing Examiner Hier: Go ahead. 


1301 By Mr. Walker: 


Q. You mentioned price reduction to 60 cents for 
plain and 70 cents shown in your last column, that you 
brought in. What date wase that? A. The reduction? The 
final reduction? 

Q. Yes, to 60 and 70. A. That was October 1957. 

Q. That was corresponded to the reduction by Arrow 
Brands, is that right, about the same day? A. More or less, 
yes. 


944, 


Hearing Examiner Hier: Arrow Brands was in Novem- 
ber but it was made retroactive to October 1, 1957, was it 
not? 

Mr. Spriggs: That is correct. 

Hearing Examiner Hier: Was your reduction October 
1st or subsequent? 

The Witness: Our reduction was subsequent to Arrow 
Brands. Our last reduction. The reduction from 75 to 63 
on that same line was prior to Arrow Brands. 

Hearing Examiner Hier: That was in July? 

The Witness: That was in July. Then Arrow Brands 
came down to 60, and we then came down to 60. That is 
the chronology. 

Hearing Examiner Hier: Is there a price leader in this 
industry? 

The Witness: No. I wouldn’t say—do you mean 
1302 as far as time is concerned? 

Hearing Examiner Hier: Does one man go down 
and everybody else follows? 

The Witness: No, I wouldn’t say so. 

Hearing Examiner Hier: Your answer applies both since 
the importation of foreign foil and before the importation? 

The Witness: Yes. 

Hearing Examiner Hier: It applies both ways? 

The Witness: Yes. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Do you have any more on re- 
direct? 

Mr. Spriggs: No, sir. 

Hearing Examiner Hier: Thank you, Mr. Baer. (Witness 
excused.) 

Hearing Examiner Hier: We will recess until two o’clock. 


(Thereupon, at 12:26 p.m., the hearing was recessed, to 
reconvene at 2:00 p.m., this day.) 


1303 AFTERNOON SESSION (2:00 p.m.) 


Hearing Examiner Hier: You may proceed. Call 
your next witness. Whereupon, Jack Levine was called as 
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a witness for the Respondent and, having been first duly 
sworn, testified as follows: 


DIRECT EXAMINATION 


Hearing Examiner Hier: Please give your full name and 
address to the reporter. 

The Witness: Jack Levine, 4800 Pinetree Drive, Miami 
Beach, Florida. 


By Mr. Spriggs: 


Q. Mr. Levine, are you a salesman for Arrow Brands foil 
to the wholesale supply houses? A. Yes, sir. 

Q. How long have you been a salesn:..n for Arrow Brands 
foil? A. Seven years. 

Q. Before that for whom did you sell? A. Well, before 
that I sold for Lion Ribbon Company, twenty years. 

Q. Before the seven years? A. Twenty years for Lion 
Ribbon Company. 

Q. And before that? A. M. H. Levine Company, 
1304 ten years. 

Q. So altogether— A. I am on my 38th year on the 
road. 

Q. Are you now selling for others besides Arrow Brands? 
A. Two other companies. 

Q. What are they? A. Ribbon Narrow Fabric, which is a 
satin ribbon company, to the same industry, and Klein 
Ribbon Company, which is also a gauge material to the 
same industry. 

Hearing Examiner Hier: Are you a manufacturers’ rep- 
resentative or salesman? 

The Witness: Manufacturers’ representative. 

Hearing Examiner Hier: Strictly on commissions? 

The Witness: Yes, sir. 


By Mr. Spriggs: 


Q. During your 38 years then, you have been selling one 
item or another to florist wholesale supply houses? A. Yes, 
sir. 
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Q. What is the territory which you cover for Arrow 
Brands? A. From Virginia to Texas. Shall I name the 
states? 

Q. It might be well to name the states, yes. A. Virginia, 
North Caroloina, Georgia, Alabama, Tennessee, Arkansas, 
Missouri, Kansas, Oklahoma, Texas. 

Hearing Examiner Hier: What happened to Florida and 

South Carolina? 
1305 The Witness: Excuse me. I live in Florida. I cover 
that, too. Not South Carolina. 

Hearing Examiner Hier: No business there? 

The Witness: Yes, but just some small towns, and some 
one else makes that. 


By Mr. Spriggs: 


Q. In part of that territory is there anyone else recently 
who covers some of the wholesale supply houses for Arrow 
Brands? A. Yes, sir. 

Q. Who is that? A. It is the Garrison Associates. 

Q. About how long have they been selling for Arrow 
Brands? A. I think it is a little over a year. 

Q. What is your method or means of selling; that is, do 
you go on the road or what? A. I make four trips a year, 
in seasons. 

Q. When do you make those trips? A. I usually make 
the first trip of the year in January. 

Q. And for what season is that? A. For the Easter sea- 
son. And immediately after Easter I make another trip, 
which is more or less for Mother’s Day. Then my next trip 
is in August, for the fall season. And once in a while I 
make a trip around October and November. It is a short 

trip on the fourth trip. 
1306 Q. Do you send out any notices or anything to 
your customers before you go? How do they know 
when you are coming? A. I have a regular advance card, 
and I give them an approximate date when I am due to 
arrive in their city. 
Q. What about samples? A. I carry my sample bag. 
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Hearing Examiner Hier: Is that a sort of a warning? 

The Witness: Incidentally, I usually send three or four 
before I arrive to make sure they know I am coming. 

By Mr. Spriggs: 

Q. You know, of course, the plain foil and the colored 
foil and the embossed foil—you sell all three? A. Yes. 

Q. Of which kind do you sell the most, would you say, if 
you can estimate? A. The plain naturally is the big seller. 
The trade wants as much of the plain one as possible, al- 
though I try to sell more of the embossed pattern, the 
fancy ones. 

Q. When you say plain— A. Just plain foil. No em- 
bossing. 

Q. But does it have color? A. Just one side, yes. 

Hearing Examiner Hier: Is that plain silver or plain 
anything? 

The Witness: Silver on one back and then differ- 
1307 ent shades on the other. That is plain. 


By Mr. Spriggs: 


Q. Who are the persons, or what concerns do you en- 
counter competition from most in your area? A. You mean 
the companies? 

Q. Yes. What are the companies that are selling that 
you encounter competition from in your area? A. High- 
land Supply is one of the old ones. And Jacobson is an- 
other, from New England. And Catty now and then. And 
one in Pennsylvania, Consolidated Bag Company, they 
sell foils. Lion Ribbon Company. And there are one or two 
little ones. 

How about John T. Raisin? A. Excuse me. Raisin, from 
California. And there is one more, Rice Bayarsdorfer, in 
spots. 

Q. How about Levine? A. M. H. Levine, in spots. Some 
of them are more national than others. 

Q. Are your sales made only to the florist wholesale 
supply houses? A. Yes, sir. 

Q. You do not sell to any retail supply? A. No, sir. 
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Q. Do you know of any of your competitors who may be 

selling both to wholesale and to retail florists? A. There 
are some. 

1308 Q. Are you able to name those? A. Lion Ribbon 
Company does nationally, and Rice Bayarsdorfer 

sells it in spots to retail and wholesale. 

Q. Are you familiar with the importation of foreign foil 
in the United States? A. Familiar? 

Q. Have you encountered competition? A. Oh, yes, defi- 
nitely. 

Q. What kind of compeition have you encountered in 
foreign foil? A. Well, one of the companies—I can’t recall 
the name—was a New York outfit who sold to I would 
call jobbers, and they in turn would try to sell my cus- 
tomers. I can’t think of his name. And Lion Ribbon Com- 
pany. 

Q. Have you heard of any company known as Shenan- 
doah, or some such name as that? A. Yes, positively. The 
name just slipped my mind there. 

Q. Do you know where that is located, the state? A. I 
think it is in Pennsylvania somewhere. 

Q. Do you encounter competition from Shenandoah sales- 
men in your area? A. Some, yes. Some salesmen. They have 
sideline men who handle other merchandise besides foils. 
They sell other things. 

Q. According to your information, what is the 
1309 source of the Shenandoah foil? A. I think it is Aus- 
trian foil. That was the first foil imported that was 

on the market, Austrian foil. 

Q. What about Rice Bayarsdorfer? Do you know what 
kind of foil— A. Originally they had American goods. The 
last year or two they had Austrian foil. 

Q. Do you know whether Shenandoah and Rice Bayars- 
dorfer sells any foil to the wholesale supply houses which 
buy less than 2,500 rolls? A. Definitely. Most of them. 

Q. Actually, in your area, how do the orders run, from 
the lowest to the top? A. My customers? 
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Q. Yes. A. Well, the average small order is about four 
to five hundred rolls, sometimes three hundred rolls. It 
all depends what they need. A good buyer is anywhere 
from a thousand to fifteen hundred rolls. I consider that a 
good order in my territory. 

Hearing Examiner Hier: How many people in this wide 
territory of yours buy 2,500 rolls and up? 

The Witness: My territory? Mighty few. I can count 
them on my fingers. 

Hearing Examiner Hier: A dozen? 

1310 The Witness: No, no. Maybe five or six in my 
territory. 
By Mr. Spriggs: 

Q. In order that the record may be clear, do I under- 
stand from you that both Shenandoah and Rice Bayers- 
dorfer get Austrian foil and sell it to customers or com- 
petitors—rather, wholesale supply areas in your area in 
less than 2,500 rolls? A. Oh, definitely; no question about 
it. 

Q. Do you know whether Lion Ribbon Company in your 
territory sells to retail florists? A. Quite a bit. Oh, yes, 
positively. 

Q. What effect does that have upon your competition? 
What effect does that have upon your— A. It hurts my 
customers very badly, because they buy much less Ameri- 
ean goods, and my customer who buys my goods has a hard 
time competing against the merchandise. So my jobber 
sells less merchandise because of it. 

Q. Has that affected the prices in any way that you 
are able to get for your merchandise? A. Oh, yes. When 
they undersold us, I lost volume that way. Quite a few of 
my customers placed orders for the foreign goods. 

Q. Are you familiar with the price reductions in the last 

several years? A. Yes. 
1311  Q. Do you know who initiated the price reductions 
in the last several years? How they came about? A. 
Well, there were two ways of prices having come down, by 
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two different means. One by a New England company, and 
the foreign foil. They both forced the prices down. 

Q. Which was the New England company? A. Jacobson. 

Q. What about Lion Ribbon Company? A. Lion Ribbon 
Company did, because they handled the foreign foil. That 
was the other source. Plus the direct importers in New 
York. 

Q. Raisin—do you know whether Raisin has— A. They 
have cut prices since the day I know them. 

Q. When you say cut prices, did you encounter any spot 
discounts by Raisin Company? A. I didn’t run into spot 
discounts with Raisin, but their price per roll was always 
under our price. Always. 

Q. Do you know whether or not the firms to which you 
sell your foil sell it for any other purpose than for use as a 
florist wramp? A. Quite a few of them do. 

Q. What are the other things that they sell it for? A. A 
lot of my customers sell it to display people, and quite a 

few sell it to liquor stores for display purposes, too. 
1312 Q. Do you sell any foil of different gauges, dif- 
ferent thicknesses? A. Yes. 

Q. What gauges, if you recall, do you sell? A. I am 
awfully sorry I can’t tell you the gauges. But I do sell 
heavier foil in addition to the regular foil. I can’t tell you 
the gauge. All I know is that I sell heavier foils. 

Q. Assuming that the regular foil is .00065—and that is 
the lightest foil you sell— A. That is right. 

Q. —do you sell heavier foils? A. Yes, definitely. 

Q. Do you know about what percentage of your sales of 
all foil is of the heavier gauge? A. Oh, my, I would guess 
at it right now. I would only give you an approximate 
guess, 

Q. What is your best recollection and approximation of 
the amount? A. Maybe twenty percent of the business, of 
my business. Maybe less. I mean it is close to that. 

Q. Do you know whether that is used for florist wrap? 
A. Yes. 

Q. The heavier foils? A. Yes. 
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Q. Do you find any variation among your customers 
1313 of preferences for lighter or heavier foils? A. Well, 

I could tell you what my customers say about it 
when they do finally sell it to the consumer. The consumer 
likes it very much. 

Q. Do you know why that is? A. It doesn’t tear, and it 
is heavier and holds up better. They can handle it better. 
Less waste. 

Q. From your 38 years in the business, in your opinion, 
would a heavier foil be just as adaptable or even better if 
you could get the customers to buy it? A. I believe the 
entire industry would enjoy it much better if that was the 
only thing sold to the industry. They would eventually like 
it and wouldn’t buy the other, if you could get them to try 
it. 

Hearing Examiner Hier: Mr. Spriggs, does the record 
show—I don’t think it does—the gauge on the Austrian 
and Italian foil? 

Mr. Spriggs: I think so. 


Hearing Examiner Hier: Is it .00065 or .0007? 
Mr. Spriggs: I think Mr. Eichner felt it and gave as his 
opinion—I may be wrong about it—that it was .00065. 
Hearing Examiner Hier: I remember now he did. 
Mr. Lennon: Also, in the direct testimony of the govern- 
ment’s case theer is some evidence on it. 
Hearing Examiner Hier: Go ahead. 


1314 By Mr. Spriggs: 


Q. Do you find that the florists use anything else 
besides foil, or anything as a substitute for foil in decorat- 
ing the post? A. Yes, sir. 

Q. What are those? A. There is quite a little crepe 
paper used. 

Q. What else? A. Can I add something to that? 

Q. Yes. A. That is the reason—the reason I push heavy 
foil is because of crepe paper. The people who use crepe 
paper don’t buy the present thin foil because it tears easily. 
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And they are the ones who buy crepe paper. So by getting 
them to use heavy foil, they may not buy crepe paper. 

Q. Is erepe paper colored? A. Yes. 

Q. What about mats, have you ever seen mats? A. They 
use various mats, but it is not a big item today. It was at 
one time. But crepe paper is more than mats. 

Q. What about burlap, have you seen that? A. Very 
small amounts. 

Q. Have you seen any ceramic pots? A. Oh, yes. 
1315 Q. Colored—A. Yes. 

Q.—ceramic pots? Are you able, from your ex- 
perience, to give an opinion as to whether the advertising 
television programs of Reynolds Metals Company—two 
television—have had any effect in gaining any sales for 
you? A. Personally, I don’t believe it has helped me sell 
anything. However, it has left a very good impression with 
the industry that it was a nice gesture on Reynolds’ part 
in advertising flowers and boosting the flower business. I 
don’t think I gained a dollar’s worth of sales because of it. 
But it has helped good will. It may change later on, but it 
hasn’t up to now, as far as I am concerned. 

Q. What do you think is the most important, so far as 
selling, from your standpoint? What is the most important 
feature? What causes you to be able to sell more than any- 
thing else? A. Of course, experience in knowing your cus- 
tomer is very important, and having the proper merchan- 
dise at the right prices is very important, and try to have 
better merchandise than your competitor. 

Q. How important is price, do you think, in the sale of 
this?A. Very important when it comes to staple merchan- 

dise. Very important. 
1316 Q. Going to the periods of 1955, 1956, and 1957, 
and directing your attention to a person named Neff, 
of Dallas—do you know who Neff is? A. Yes, sir. 

Q. Who is Neff? A. Wholesale florist in Dallas. 

Q. Do you know of any sales made to Neff, of Dallas, at 
below your current prices? A. Oh, yes. Quite a while. 


953 


Q. Who made those sales? A. Well, they were made by 
—let’s see, now— Neff, of Dallas, bought some of the im- 
ported merchandise, and I am not sure whether he bought 
—I am really not acquainted. I think he bought some from 
Shenandoah. I really don’t recall now exactly who, because 
I was unable to sell him for a long time, because my price 
was always out of line. 

Q. If I suggested to you, Raisin, would that—A. Cali- 
fornia. Yes. He was one of them. But he also bought from 
some others at cut prices. My price was always too high 
for this particular party. Yet, I sold him other merchan- 
dise, in addition to foil. 

Q. Do you consider that conventions have any effect 
upon a means of increasing sales? A. For our particular 

industry? 
1317 =Q. Yes. A. Not too much 

Q. What about design schools? A. That would help, 
if you have something new and different. 

Q. Are you familiar with the fact that there are florist 
conventions, florist associations? A. Yes. 

Q. Who attends those? The retailer, the wholesaler, or 
both? A. The retail florists attend, and the wholesale 
florists attend that. The wholesale florists have exhibits at 
these conventions. They show their merchandise. 

Q. Do you attend those conventions? A. No, sir. 

Q. Have you attended any of them? A. One, in the last 
seven years. The recent one in Miami, Florida. It is called 
FTD: Florist Telegraph Delivery. 

Q. Do you know whether Arrow Brands or Highland 
Supply or any of the converters of foil have any exhibits 
at those conventions? A. They haven’t had up to now, to 
my knowledge. But we had one at the FTD, in Miami, for 
the first time. 

Q. Did anybody else have? A. No regular foil company. 
Excuse me. Lion Ribbon Company had an exhibit. I am 

sorry. 
1318 Q. It did? A. Oh yes, definitely. They had quite a 
big exhibit. 
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Mr. Spriggs: That is all. 

Hearing Examiner Hier: You have been in this business 
38 years, Mr. Levine, and you worked for Lion, and you 
worked for Arrow. Is there a price leader in the industry? 

The Witness : I didn’t hear that. 

Hearing Examiner Hier: Is there a price leader in the 
industry? 

The Witness: Price leader? 

Hearing Examiner Hier: Yes. Somebody who ups or 
downs the price and everybody else follows it. 

The iWtness: Yes, sir. 

Hearing Examiner Hier: Who is it? 

The Witness: Well, the foreign goods has been the real 
villian in the case, and a gentleman by the name of 
Jacobson who has been a price cutter for the past three 
or four years, to my knowledge. 

Hearing Examiner Hier: Is there a leader in the indus- 
try so far as design and attractiveness go; originality, 
whatever you want to call it? 

The Witness: Well, I have always tried to say that my 
Company was. 

Hearing Examiner Hier: Naturally, you would 
1319 say that during the seven years you have been 
with them. Did you say it before then? 

The Witness: Before then? If they were my competitors 
I would be foolish to say that. 

Hearing Examiner Hier: What did you think? What 
was your opinion? 

The Witness: Well, truthfully, before I ever went to 
Arrow Brands, I admired their merchandise very much. 
And, to go further, some of my customers who, at that 
time, wanted Arrow Brands foil, I even talked my Com- 
pany into buying foil from Arrow Brands for these cus- 
tomers, against our own merchandise. 

Hearing Examiner Hier: That is pretty good evidence. 

The Witness: Yes, sir. 

Hearing Examiner Hier: Cross-examination? 
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Mr. Spriggs: I think I will have to ask a few more 
questions, 


By Mr. Spriggs: 


Q. What about Lion Ribbon Company? A. That is what 
I am referring to. I was with them and I inveigled Lion 
Ribbon Company to buy Arrow Brands foil to delivery to 
my customers. 
Q. Do you consider that Lion Ribbon Company has good 
designs? A. Yes, they have nice patterns but some of 
1320 these people preferred ours at that particular time; 
rather, Arrow Brands at that time. 
Q. Actually, in many of the foils, they all have pretty 
good colors— 
Mr. Kelley: I object, your Honor. He is leading. 
Hearing Examiner Hier: Let him finish the question. 
Actually, Arrow Brands have pretty good colors. 
Go on. 
Mr. Spriggs: Strike the question. 


By Mr. Spriggs: 


Q. Isn’t there a great deal of color and variation in 
design in all the various foils? 

Mr. Kelley: Still leading. 

A. Everybody’s foils? 


By Mr. Spriggs: 


Q. Yes. A. Well, there are different patterns and de- 
signs, yes. And of course we have maintained our par- 
ticular colors are better colors, truer colors. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: I didn’t mean to open up 
Pandora’s box. It was entirely unconscious on my part. 

Mr. Kelley? 
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1321 CROSS-EXAMINATION 
By Mr. Kelly: 


Q. Mr. Levine, I think the Examiner asked you, how 
many wholesalers there are in your territory I didn’t hear 
your answer. A. Wholesalers? 

Q. Florist wholesalers. A. I don’t believe he asked that 
question. 

Hearing Examiner Hier: I asked how many wholesalers 
customarily bought in 2500 rolls or more. He said, about a 
half-dozen. 


By Mr. Kelley: 


Q. How many are there in the entire area? A. Whole- 
salers? 

Q. Yes. A. In my area? 

Q. Your trade area, A. I would say, about 150 whole- 
salers. That is an approximate guess, now, it is not exact. 

Q. Most of them will buy in the order of 400 or 500 


pieces at a time? A. That’s right. Some will buy less. 
Some will even buy 300. Some will buy less than that, too, 
if they don’t need any at that particular time. 
Q. Does Mr. Jacobson sell through all your trade 
1322 area? A. No. I would say, spotty. Not all. Doesn’t 
cover all my territory. 

Q. Do you have in mind any particular part of it that 
he covers? A. That he doesn’t cover? 

Q. Well, that he does cover. Either way. A. Yes. He 
covers Texas, and he covered the Southeast for a while. 
I don’t know what he does now. 

Q. The Southeast. That would be from Virginia all the 
way down to Florida and the East Coast? A. Not Florida, 
because I can’t recall anyone in Florida. But through 
Carolina, North Carolina, Tennessee. He has had salesmen 
who handle his line. They were not exclusive salesmen. 
They had side-lines. 

Q. How about Highland Supply; do they compete 
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throughout your area? A. They cover almost my entire 
area. 

Q. And Catty? A. Not very much. Catty is very spotty. 

Q. Do you have in mind the particular section? A. A 
very small territory. As a matter of fact, I only hear of 
them occasionally. 

Q. From where do you hear of them? A. Mostly in the 
Middle West. 

Q. Consolidated Bag, do they cover— A. They 
1323 have salesmen who cover quite a little territory. 
They have salesmen that covered it. Not specialty 
salesmen. They have men who sold other lines, too. 
too? A. Yes, I believe they do. 

Q. Do they sell—did you sell—they sell to retailers, 

Q. Lion Ribbon, do they cover your trade area? A. The 
entire country. 

Q. Do they sell to wholesalers and retailers? A. They 
sell mostly retail and all the wholesalers they can possibly 
try to sell. But they call on the wholesalers, definitely. 

Q. Is that a disadvantage to them? A. To them with 
the wholesalers, it is; yes. 

Q. In selling to the wholesalers—in Lion selling to the 
wholesalers, is there quite a disadvantage in selling to 
retailers, too? A. I don’t know just what you mean by 
“disadvantage.” In attempting to sell wholesalers, is that 
what you mean? Yes, it is a disadvantage, but they succeed 
when their price is cheap. 

Q. John T. Raisin, how much of your trade area does 
he cover? A. Mostly through the Southwest area, is where 

I run into his competition. 
1324 Q. That would be Texas? A. Oklahoma, Louisi- 
ana. 

Q. How about Rice Rayarsdorfer? A. The south, mostly; 
Southeast more than anywhere else. 

Q. Do they sell mostly to retailers? A. Mostly to whole- 
salers. 

Q. They sell mostly to wholesalers? A. They formerly 
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sold quite a bit to retailers. Now, they are mostly whole- 
salers. But they do sell some retailers. 

Q. Do they have salesmen in your territory? A. Yes. 

Q. Coming right out of— A. Direct; that’s right. 

Q. Do they carry only foil? A. Oh, no. They sell sup- 
plies, general supplies, like wreaths, baskets, and various 
items, pottery, quite a few items. 

Q. M. H. Levine, does he cover your whole trade area? 
A. Quite a bit. He had men covering the entire South. 

Q. And does he carry anything in addition to foil? A. 
Yes. 

Q. General supplies, also? A. Well, ribbons. He sold 
ribbons with the foils, and novelties, too. Imported novel- 
ties. 

Q. Is Mr. Levine still in business? A. To my 
1325 knowledge, yes. 

Q. In that trade area, who sells the most foil? 
A. What trade area? 

Q. That you are selling in? A. Who sells the most? 

Q. Yes. A. Well, that is a hard thing for me to tell. I 
can’t tell figures. I see Highland’s merchandise, I see 
Lion’s merchandise, in addition to ours and other lines. 
It is very hard. I feel that I get a good portion of the 
southern business, but I don’t know what percentage. I 
couldn’t answer that. 

Q. What does the term “price-cutter’ mean to you, 
would you tell us? A. “Price-cutter”? 

Q. C-u-t-t-e-r. A. Price-cutter? 

Hearing Examiner Hier: Yes. 

The Witness: It means a man who cuts prices. 


By Mr. Kelly: 


Q. Does that mean— A. He cuts prices below the market 
price, more or less. 
Q. Below the market price? A. That’s right. The estab- 
lished more-or-less price. The market price. 
1326 Q. But it doesn’t mean he doesn’t sell to everyone 
at that price? A. Not necessarily, no. But he cuts 
prices wherever he wants to get some business. 
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Q. He is a pretty bad fellow? A. No. He wants to live. 
That is his privilege. 

Q. The firm Shenandoah, from Pennsylvania; what sort 
of a firm is that? Are they foil sellers only? A. No, sir. I 
believe they sold wreaths, baskets, and various other 
things to the florists. And they finally took on foils as an 
addition to their business. 

Q. Have they become a substantial factor in your trade 
area now? A. Not too substantial, but they are a factor in 
that they helped to break the price structure. 

Q. Do you know what price they sell at? A. Offhand, I 
couldn’t answer that. But they were below the market price 
from the time they went into the foil business. They were 
always under the price. That is the only way they sold 
their goods, on a cut-price. 

Q. Shenandoah, together with Mr. Jacobson, forced the 
price down in your trade area. Is that your price or Arrow 

Brands’ price? A. They were not the only ones. 
1327 Q. Not the only ones? A. They were not the only 
ones. Lion Ribbon Company was one of them, too. 

Q. They also forced the price down? A. Oh, yes. 

Q. When did you first become aware of foreign foils 
coming in? A. I would say, about two to three years. 
About three years ago. It hit— 

Q. Into your trade area? A. That’s right. It hit other 
areas before it hit the Southern area. 

Q. Your first awareness was with Lion? A. Oh, no; not 
Lion. They were not the first ones. 

Q. Shenandoah? A. Shenandoah was. You are talking 
about foreign foil only? 

Q. Yes, sir. A. Shenandoah and Rice Bayarsdorfer was 
one of them, too, on foreign foil. 

Q. Since this foreign foil first came in, has it been 
increasing factor, or has it remained constant? A. Well, 
it became quite a factor by the end of last year. Last year 
was when it was at its peak. 

Q. And it has been declining now? A. Well, I don’t know 
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how much it has declined. I doubt if it has declined 
1328 much, but it hasn’t gone up much more. 
Q. It is at a plateau? A. It is still pretty active. 
Q. Over that two years, how have your sales been going? 
A. In the past two years? 
Q. Yes, sir. A. I was hit by the price cutting. 
Q. Did that cut into your sales volume? A. Definitely. 
Q. Say, unit volume of foil, as opposed to money? A. 
Well, my customers weren’t selling as much foil, who 
were buying from me, and therefore they bought less from 
me because of foreign foils. Any of my customers who 
were buying my foil had a hard time competing against 
foreign foils and therefore sold less and bought less. 
Q. Therefore, you have been declining? A. Yes, defi- 
nitely. 
Q. Do you have available your sales figures over the 
last two years? A. Not here, no. 
Q. Do you recall them? A. No, I couldn’t tell you the 
figures. I would be guessing at it. I sell three other com- 


panies I don’t have them at my— 
Q. Could you send them in to me when you go back to 
Miami? A. I probably could, if I have to. 
1329 Hearing Examiner Hier: Do you mean, by calen- 
dar years? 


By Mr. Kelley: 


Q. I would like to have them by months over the past 
two years since you first experienced foreign foil. A. Up 
to that time my sales were going up every year, since I 
was with the Company. In ’57 they declined and they are 
behind this year. 

Q. You went up every year until 1957? A. That’s right. 

Q. And in 1957 it went down? A. That is when the for- 
eign foils affected my customers, and naturally I lost. 

Q. Seriously since 1957? A. The first of the year. Take 
the whole year. 

Q. Would you supply the figures for 1956, 1957, and 
1958, by months? A. I personally can not supply them. 
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Mr. Spriggs: I think we will have to have a cut-off. 
Mr. Kelley: By months to 1958. Say, to the first of this 
month, 
Hearing Examiner Hier: By months, when? 1958, or 
the whole three years? 
Mr. Kelley: The whole three years. 
The Witness: I don’t have 1956 figures at all. 
1330 I destroy everything up to a year. I never save 
figures for any company beyond the year before. 
Hearing Examiner Hier: He doesn’t have them. 


By Mr. Kelley: 


Q. Was 1957 your peak year, or were you down in 1957 
from 1956? A. I was down in 1957. 

Q. What is the basis of that knowledge? A. I told you. 
Because of the foreign foils. 

Q. I mean, how do you recall that you were down? A. I 
know I lost sales. 

Q. But you don’t know what the sales were for 1957, or 


1956? A. Not offhand, I can’t tell you. 

Q. Could you reconstruct it from your sales commis- 
sions for 1956? A. 1956? I have no figures at all. I don’t 
save them. Not even my other companies, I don’t have 
them. I have never had any occasion to save anything that 
way. I just keep one year, the previous year, in order to 
compare like this year with last year to see how I am 
doing. But I don’t save anything beyond that. 

Q. I understand that you have a problem. You were 
down in 1957 from 1956, so we would like to be able to 
compare it with 1956. Is there any way you can think of 

for me to— A. I don’t know how. 
1331 Q. Could you do it through Mr. Roth? A. That is 
up to Mr. Roth. I don’t know. I can’t answer. 

Hearing Examiner Hier: Young man, if you want a sub- 
pena, prepare it and I will sign it, on Arrow Brands. They 
have the records. 

The Witness: I don’t have any records at all for 1956, 
for any of my three companies that I represent. 
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By Mr. Kelley: 


Q. At any rate, you can give me 1957? A. Yes. 

Q. And 1958 up to October 1, by months? A. Yes. 1957 
and 1958, I have. 

Q. Mr. Spriggs is going to try to get me 1956. Will you 
get me 1957 and 1958? A. That is all right, if they have 
them it is Okay with me. 

Hearing Examiner Hier: When do you want these? 

Mr. Kelley: As soon as you can reasonably get them. 
Can you get them within three weeks? 

The Witness: Mine, I can. I don’t know about theirs. 


By Mr. Kelley: 


Q. Mr. Jacobson with foreign foil forced the price down. 
Was that a sudden drop or gradual drop? A. Who? 
Q. The price coming down over the last— A. 
1332 Which one? You named both of them at the same 
time. 
Mr. Kelley: I will strike that question. 
By Mr. Kelley: 


Q. Will you explain what you mean when you said, quite 
a few sales of your customers are made to liquor stores 
and display people. A. Right. 

Q. Are these sales by your florist wholesale customers? 
A. That’s right. 

Q. And they sell for display purposes? A. That’s right. 

Q. And what percentage of their business is that? A. It 
is a small percent of the business, but they like that busi- 
ness. 

Q. I think you said you didn’t know what gauge the 
heavy foil was? A. I really don’t. 

Q. Do you just sell two different gauges? A. That is all. 

Q. You sell the regular and the heavy? A. That’s right. 

Q. Whatever it is, it is just one gauge? A. That’s right. 
I tell them it is the real heavy foil. A lot of my customers 
don’t ask me the gauge. Most of them don’t, frankly. 
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Q. You say your sales of that heavy foil are 20 
1333 percent? A. Maybe 15. But it is just a small part of 
my business. 

Q. Fifteen? A. I have been pushing it, trying to increase 
it. 

Q. And have you been increasing it? A. Well, I have in 
the last two years. It has only been out about two years. 
I have been trying to get it. People like it. 

Q. That gives you a competitive weapon to combat crepe 
papers? A. Well, you see, originally, a number of florists 
didn’t buy foil because it was thin and tore, and went to 
crepe paper. In order to win them back I thought heavy 
foil might win them back, because heavy foil will hold 
better and not tear as easily. 

Hearing Examiner Hier: Is this crepe paper you are 
talking of, backed or unbacked? 

The Witness: It is all one, no backing. But it is crinkled- 
like. 

Hearing Examiner Hier: I know, but I thought crepe 


paper would tear as easily as foil. 
The Witness: No, it doesn’t. It is a very strong thing. 


By Mr. Kelley: 


Q. Who do you sell this heavy foil to? Is there a special 

type of florist who doesn’t want—who wants— A 

1334 No, I sell to the same customers, the wholesale flor- 
ists. 

Q. The same all over your trade area, a small amount to 
each customer all over your trade area? A. Not every one 
buys it, no. 

Q. Do those who buy it fall into any special category? 
A. I can’t say they do. They simply— 

Q. It might be anyone? A. Anyone could buy it and push 
it, and inveigle his customer to try it. 

Q. What does it cost? A. We have one that cost $1.00 
a roll. 

Q. What is that, plain silver? A. No, it has colors. 

Q. It is colored? A. Yes. 
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Q. At $1.00 a roll. What size roll? 
Hearing Examiner Hier: 20 by 50? 
The Witness: No, it is not 50. It is 36 feet; isn’t it, 
Harry? 
Hearing Examiner Hier: Answer it. 
The Witness: I believe it is 36 feet, and 22 inches wide. 
Mr. Spriggs: I think the record should show also when 
he talks about cost he means selling price. 
1335 The Witness: Yes, it is selling. I think he asked 
me selling price. 
Hearing Examiner Hier: He means cost to the con- 
sumer, to the purchaser. 


By Mr. Kelly: 


Q. That figure will be 15 or 20 percent of your sales? 
A. I am only guessing at it. I can’t give the exact figures. 

Hearing Examiner Hier: Are you guessing or approxi- 
mating? 

The Witness: Approximate. 


By Mr. Kelley: 


Q. It will hit around there, 15 percent? A. Maybe. 

Q. Maybe 15 percent? A. Yes. 

Q. Maybe less? A. See, now, if I knew that question was 
coming up I would have checked it for you. 

Q. Would you check it for me and send it along with 
your other sales figures? A. That is a pretty hard thing 
to do. 

Q. You can’t check it? A. It can be done but it is a ter- 
Tifie job because you have to go through every monthly 
sale and you have to have the bills to see which item is on 

there. And I don’t save all the bills, month to month, 
1336 for 12 months or 24 months. It is very difficult, 

Q. How about just the last six months? A. I don’t 
even have the bills for the last—I only have my monthly 
statements. Let me explain something. When I receive a 
monthly statement I check my duplicate bills that are sent 
to a customer. As soon as I check it to the monthly state- 
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ment I destroy the bills. I have not need for the bills any 
more. So all my sales slip shows is how much each cus- 
tomer received in money. Therefore I don’t have a bill. So 
how can I check the pattern, the item? 
Hearing Examiner Hier: You get the same rate of com- 
mission on both? 
The Witness: No. 
Hearing Examiner Hier: Do you get a higher rate of 
commission— 
The Witness: Higher rate of commission on that. 
Hearing Examiner Hier: When you get a statement 
from Mr. Roth, it is so many rolls at 3 percent, so many 
rolls at 5 percent; isn’t that the way it works? 
The Witness: Well, you see, I haven’t had those figures. 
Mr. Spriggs: He just gets dollars, he says. 
Hearing Examiner Hier: I am trying to find an easy 
way to do it. 
1337 The Witness: I have last month’s bills. If you 
want those bills I can figure the last month because 


I haven’t destroyed last month’s bills. That will have sales 
of the heavier foils on it. Beyond that, I destroyed. I would 
have stacks of bills all over my house if I had to save 
everything. 


By Mr. Kelley: 


1338 Q. How far back do you destroy your bills? A. I 
save one month’s bills. This is October; I have Sep- 

tember’s bills. 

Q. And these customers are billed from Arrow Brands’ 
plant? A. That is right. 

Q. So they keep the records for you? A. That is right. 

Q. And there is no need for you to keep the records? 
A. They probably have it in their office. 

Hearing Examiner Hier: Run across the aisle and dicker 
with Mr. Spriggs. 

Mr. Spriggs: Why doesn’t finish with the thing and then 
dicker everything at one time? We have been getting it 
piecemeal here. I don’t care. 
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Hearing Examiner Hier: I suppose the ideas come up 
piecemeal. 

Mr. Kelley: Mr. Spriggs is going to try to supply me 
with that information, so we will forget about that. 


By Mr. Kelley: 


Q. When was the last time you encountered salesmen, or 
competition from Mr. Levine—M. H. Levine? A. The last 
time? 

Q. Yes, that you recall. A. The last time would be about 

two or three months ago, when I encountered his 
1339 competition personally. 
Q. Himself? A. He was on the road himself, per- 
sonally. 

Q. Do you often see Mr. Levine? A. No, sir. 

Q. Not very often? A. No, sir. 

Q. He usually sells through a salesman? A. Well, he 
was on the road this last trip or two himself, personally. 

Q. You saw him? A. No. I missed him, I missed him by 
a week. He was ahead of me all over the territory, a week 
before I arrived. 

Q. Of course, in the normal course of your business, that 
would have been the only time for the rest of this year that 
you would meet him? You were out on the Christmas season 
then? A. That is right, fall trip. 

Mr. Kelley: That is all. 

Hearing Examiner Hier: Any redirect? 

Mr. Spriggs: Yes, sir. 

REDIRECT EXAMINATION 
By Mr. Spriggs: 


Q. Do you know whether Consolidated Bag Company 
was in your area with foreign foil, whether it is one 
1340 of the foreign foils? A. It is one of the companies 
that sold it. 
Q. Do you know a man named Bob Mears? A. Yes, sir. 
Q. Who is he? A. He is one of my customers. 
Q. Where is he located? A. Springfield, Missouri. 
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Q. Where is Wayne’s Floral Supplies? A. They are both 
together. They are really one company. 

Q. And you called upon him? A. Yes, sir. 

Q. Do you know whether in the course of your busi- 
ness calls on him the matter of imported foil, Austrian 
foil, came up? A. Yes, sir. 

Q. Who is the Pollworth Company? A. C. C. Pollworth 
Company? 

Q. Yes. A. Milwaukee, Wisconsin. 

Q. What does it do? A. They handle florist supplies, and 
I believe they also handle foils. 

Q. One more foundation question: What is the Florist 
Review? A. It is a trade magazine issued to the retail 
florists and growers of flowers. 

Q. Who advertises in that Florist Review? A. 
1341 Most companies who cater to the florist industry. 

Q. Would the Pollsworth Company advertise in 
that? A. Yes, sir. 

Q. The Pollsworth advertisement would be directed to- 
ward what level? A. The retail florists. 

Q. Do you know whether or not the Pollsworth Com- 
pany in 1957 advertised at prices to the retail trade equal 
to or below your price to the wholesale? 

Mr. Kelley: I object to that. 

Hearing Examiner Hier: State the grounds. 

Mr. Kelley: It is beyond the scope of the cross. The only 
price I mentioned was of heavy-duty foils. 

Hearing Examiner Hier: I didn’t hear that. 

Mr. Kelley: It is beyond the scope of my cross-exami- 
nation. 

Mr. Spriggs: He went into foreign foil and prices. 

Hearing Examiner Hier: I don’t think he went into ad- 
vertising at Milwaukee, which is outside of this man’s 
territory. 

Mr. Spriggs‘ I am talking about prices. 

Mr. Kelley: The only price I mentioned, your Honor, 
was of heavy-duty foil. 
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Hearing Examiner Hier: Is this an advertisement in a 
magazine? 
1342 The Witness: A florist magazine, catering to the 
florists. 

Hearing Examiner Hier: Then produce the advertise- 
ment, rather than his recollection of something he saw 
advertised in Milwaukee. 

The Witness: No, it is advertised all over the United 
States. 

Hearing Examiner Hier: I understand it is circulated 
all over the United Stattes. But the concern is in Mil- 
waukee? 

The Witness: That is right. 

Hearing Examiner Hier: I will sustain the objection. 

Mr. Spriggs: Before you do that: This is all a founda- 
tion question for the purpose of leading up to whether or 
not that affected his sales and caused him—affected the 
price situation. 

Hearing Examiner Hier: You mean an advertisement 
by a Milwaukee supply house disseminated all over the 
United States in a floral magazine affected his price? 

Mr. Spriggs: Yes, because they were advertising at a 
retail price below his price to the wholesaler. 

Hearing Examiner Hier: I understand that. But counsel 
has the right to see the ad, it seems to me. 

Mr. Spriggs: That is all right. We can produce that. 
We will take that subject to getting the ad. I think I have 

the ad in my office. 
1343 Hearing Examiner Hier: All right, subject to 
your producing the advertisement at least for coun- 
sel’s inspection and possible incorporation in the record. 
You may answer. 
The Witness: I recall the ad very well. 


By Mr. Spriggs: 


Q. Does that have an affect on your selling? A. Quite 
a few of my customers questioned me and wanted to know 
how they could do it. 
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Hearing Examiner Hier: Wait a minute. Who could 
do what? 

The Witness: How Pollworth was able to sell it for less 
money than they could buy it from me. 

Hearing Examiner Hier: He wants the Raisin letter. 

Mr. Kelley: I haven’t been able to find it. 

Mr. Spriggs: I will go on to something else. 


By Mr. Spriggs: 


Q. Mr. Levine, are you able to compare the advertising 
of Highland Supply with Arrow Brands both before and 
after the acquisition? 

Mr. Kelley: I object, your Honor. It is outside the scope 
of the cross. 

Hearing Examiner Hier: Besides that, I don’t under- 
stand that. This man is not qualified to do that. 

Mr. Spriggs: In his territory? Why can’t he? 
1344 Hearing Examiner Hier: The amount of advertis- 
ing? 

Mr. Spriggs: Certainly. He knows the advertising that 
he makes in his territory, and he knows what Arrow 
Brands makes. 

Hearing Examiner Hier: Are you talking about the 
space bought or the cost of the space? 

Mr. Spriggs: No, I am talking about methods of adver- 
tising. The kinds of advertising. 

Hearing Examiner Hier: Methods? 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: You went into some features 
of advertising on cross-examination. He is talking about 
the methods of advertising in his particular territory. 
You may answer. Objection overruled. 

The Witness: How far back are you going? 


By Mr. Spriggs: 


Q. Take the years before the acquisition—say, 1956. 
Hearing Examiner Hier: What he wants to know is, has 
Arrow Brands been advertising more now in your terri- 
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tory since the acquisition than they did before? Is that 
what you want? 

Mr. Spriggs: No. I am talking about comparing Arrow 
Brands and Highland Supply. Which is more? 

Hearing Examiner Hier: Strike that. 

Mr. Kelley: I object: 
1345 Hearing Examiner Hier: I know. I will overrule 
it. 

The Witness: Arrow Brands’ method of advertising is 
about two or three times a year. They send out complete 
expensive samples, booklets and all, to practically every 
florist jobber in the United States. 

By Mr. Spriggs: 

Q. Are you talking about Arrow Brands or Highland 
Supply? A. Excuse me. I meant Highland Supply. 

Q. Go ahead. 

Hearing Examiner Hier: What does Arrow Brands do? 

The Witness: Well, they didn’t advertise as much in 
that manner. They advertised other ways. They circulated 


the trade through direct letters, sent out mostly by Mr. 
Roth with a personal touch to it, and he would write cus- 
tomers who didn’t buy from us and write them nice person- 
al letters and send some samples in a letter and all. And 
he followed up in the personal manner more than High- 
land. Highland just sent out promiscuously to the entire 
industry big folders, expensive folders. 


By Mr. Spriggs: 


Q. Did Mr. Roth send out these personal solicitations 
before the acquisition? A. Oh, yes. 
Q. Was there any change in that both before and after 
the acquisition? A. Well, the only change from that 
1346 I would say is in the last few months, any different 
than what he is doing now. The last few months 
have been changed. 
Q. Do you know what John T. Raisin’s price for .00065 
florist foil not embossed was per roll immediately before 
April 10, 1957? 
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Mr. Kelley: I object. I didn’t go into the prices of John 
T. Raisin, or anyone else. 

Mr. Spriggs: I didn’t— 

Mr. Kelley: He didn’t go into it on direct. 

Mr. Spriggs: This is to refute some of the evidence 
which has been put in by the Commission just before we 
started this last hearing. 

Mr. Kelley: He can do that on his direct, not the re- 
direct. 

Hearing Examiner Hier: Mr. Kelley, you know as well 
as I do that if I bar him from doing this now, he can call 
this witness next Thursday and put him on the stand on 
direct and go over it all over again. This common law 
Tule, this jury practice business, that you can’t go into 
on redirect anything that you forgot on direct, or wasn’t 
brought up on cross, won’t work in these proceedings. 

I will overrule your objection. You can answer. I don’t 
think you went into it to any extent on cross. 

Mr. Spriggs: That is true. 
1347 Hearing Examiner Hier: It is too technical a rule 
to apply to this type of proceeding. Go ahead. He 
wants to know if you know what John T. Raisin’s prices 
were on .00065, unembossed foil, prior to April 10, 1957. 

Mr. Kelley: I object unless he states the basis of his 
knowledge. Did he ever see a price list before? Did you 
ever see one of John T. Raisin’s prices? 

Hearing Examiner Hier: Wait a minute. You can find 
that out on recross, if you want to. That objection is over- 
ruled. Go ahead. Do you know? 

The Witness: I don’t. 

Hearing Examiner Hier: That settles that. 


By Mr. Spriggs: 


Q. You don’t know if it was $1.10 per roll for embossed 
foil in your area prior to April 10, 1957? 

Mr. Kelley: I object to leading the witness. A. I don’t 
recall it. 

Hearing Examiner Hier: Read the question. (The re- 
porter read the question). 
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Hearing Examiner Hier: The question is leading. Sus- 
tained. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: Do you have any more? 
1348 Mr. Kelley: That is all. 

Hearing Examiner Hier: You are excused, Mr. 
Levine. (Witness excused). 

Hearing Examiner Hier: We will take five minutes re- 
cess. (A short recess was taken). 

Hearing Examiner Hier: On the record. We will recess 
until ten o’clock tomorrow morning. (Thereupon, at 3:15 
p.m., the hearing in the above-entitled matter was ad- 
journed, to reconvene at 10:00 am., Friday, 24 October 
1958). 


Room 332 

Federal Trade Commission 
Washington, D. C. 

Friday, 24 October 1958 


e s e e e 


PROCEEDINGS 
Hearing Examiner Hier: The hearing will come to order. 
Whereupon, 
HAROLD B. SCHWARTZ 


was called as a witness for the Respondent and, having 
been first duly sworn, testified as follows: 


DIRECT EXAMINATION 


Hearing Examiner Hier: Give the reporter your name 
and address: 


The Witness: Harold B. Schwartz, 7414 Azalea Lane, 
Dallas, Texas. 


By Mr. Spriggs: 


Q. In what business are you engaged, Mr. Schwartz? A. 
Florist supply and department store business. 
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Q. Where are you engaged in that business? A. Head- 
quarters, Dallas, Texas. 

Q. How long have you been engaged in that business in 
Dallas, Texas? A. Four years. 

Q. In the course of that business, do you sell aluminum 
foil pot wraps to florists? A. We do. 

Q. What is your business that you conduct there in 
Dallas? A. We sell florist supplies to the florists and de- 

partment stores, gift wrappings. 
1351 Q. Are you in the wholesale or retail business? A. 
Wholesale. 

Q. Do you sell your wholesale florist supplies to the 
retail florists? A. That is correct. 

Q. What territory in the United States do you cover in 
the business which you conduct from your headquarters in 
Dallas? A. We cover Milwaukee, Chicago, Detroit, Grand 
Rapids, St. Louis, Kansas City, we cover the States of 
Texas completely, Louisiana completely, Arkansas com- 
pletely, Mississippi completely, and Oklahoma. 

Q. Before you were in the wholesale florist supply busi- 
ness with your headquarters in Dallas, what did you do? 
A. I sold ribbons for W.E.R. Ribbon Corporation, New 
York. 

Q. What kind of ribbons? A. Florists and gift wrapping 
ribbons. 

Q. Was that a wholesale house? A. Wholesale house. 

Q. How long were you in that business? A. Twenty-two 
years. 

Q. What territory in the United States did you cover in 
your sales in that business? A. In the 22 years, Pittsburgh, 
Cleveland, Detroit, Chicago, St. Louis, Indianapolis, Cin- 

cinnati, Milwaukee, Minneapolis, Denver. 
1352 = Q. In the course of that experience, have you had 
an opportunity to learn of the practices of the 
florist wholesale supply houses? A. Very definitely. 

Q. And in the course of that business and your own 

business which you have conducted, have you had expe- 
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rience which enables you to know the practices in the re- 
tail florists? A. I imagine so. 

Q. From your experience, are you able to give an opin- 
ion as to approximately how large an area it is customary 
for wholesale supply houses to cover with their sales to 
the retail florists? A. It would depend upon which type of 
wholesale houses you are talking about. If you are talking 
about those that work out of New York, they work na- 
tionally, most of them. If you are talking about the local 
wholesalers, they work within—some of them work within 
a radius of forty or fifty miles of their particular region. 
You have different types, let me put it that way, of dis- 
tributors. 

Q. Are there any wholesale florists, supply houses, out- 
side of New York that would cover as much territory as 
you cover in your business? A. Well, yes. You would have 
Pennock of Philadelphia, and Rice Bayarsdorfer of Phila- 

delphia. You have Lion Ribbon of New York, 
1353 W.E.R. Ribbon of New York—they have a general 

coverage, national coverage. Some of them carry 
eighteen or twenty salesmen. Then you have some mail- 
order houses which have a reasonably national coverage 
such as Century and Floral Supply Syndicate of Cali- 
fornia. 

Q. Are there any what you might term intermediate- 
sized wholesale florist supply houses that might have a 
coverage not national but beyond the forty or fifty miles? 
A. Your mail-order houses, such as Tapscott of Owens- 
boro, and Floral Supply Syndicate of Los Angeles, would 
have a limited coverage. 

Q. What about Shenandoah Floral Supply Company? 
A. Shenandoah comes into our area. I don’t know how far 
they go in the other directions. 

Q. Do you know where the home base is of Shenandoah? 
A. I know it is Pennsylvania someplace. I am not sure of 
the exact address. 

Q. By what method do you make the sales of your prod- 
ucts? That is, how do you make your sales? A. Direct sales. 
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Q. What is the means by which you make those sales? 
Do you do a mail-order business? A. No. Direct selling, by 
salesmen. 

Q. By salesmen? A. Yes. 
1354 Q. How many salesmen do you have? A. Includ- 
ing myself, two others. 

Q. Who solicits you to buy aluminum foil? Let’s take 
the period of the last four years. A. Arrow Brands, High- 
land, Jacobson, Western, Consolidated Bag. 

Q. Arrow Brands? A. Arrow Brands, Jacobson, West- 
ern, and Raisin. 

Q. How about Consolidated Bag and Foil? A. I men- 
tioned them before. 

Q. Does Lion Ribbon Company sell in your territory? 
A. Yes. 

Q. Does it have a representative there? A. One living 
in Dallas. 

Q. Does Lion Ribbon Company sell in Dallas, as far as 
you know, to any wholesale florist supply houses? A. I 
can’t vouch for that. 

Q. Do you know whether it sells to retail? A. Very de- 
finitely sells to retail. 

Q. Do you know whether it sells foil for pot wrappers 
to retail florists? A. They sell foil wrap to the retail flor- 
ists, among other items. 

Q. Does Jacobson have a representative in Dallas? A. 

A fellow by the name of Vince Palmer. 
1355 Q. What about Highland Supply? A. Highland 
Supply, no, they don’t have a local representative. 
I think that one of the fellows who owns it comes down. 
His name escapes me now. 

Q. Would it be Weeder? A. Weeder. 

Q. Do you recall whether Rice Bayarsdorfer has entered 
the foil picture in your area in the last four or five years? 
A. Not to my knowledge. They come down here, but I 
haven’t heard of it. 

Q. About how many competitors do you have in Dallas? 
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A. Too many. J. B. Parks Company, Neff, San Lorenzo, 
Ben Kaiser, H. J. Berning Company. 

Q. About how many, without detailing them, would you 
say you have as competitors in the entire territory you 
serve? Just as a rough estimate. A. It would take me ten 
minutes to count them. We must have at least thirty or 
forty, I am pretty sure. 

Q. Do you know whether or not Lion Ribbon Company 
is selling imported aluminum foil to the retail florists in 
your area? A. Imported foil. 

Q. What effect has the fact that Lion sells to the retail 
florists in your area on the prices that you get on your 
sales to the retail florists? A. Well, we have to drop our 

price to meet them because if we don’t meet them on 
1356 foil we are wrong in every other price in our line, 

and automatically in the view of the customer we 
are wrong. We have to meet every situation, even though 
it means we are not making any money. 

Q. What effect does Lion’s activities in that regard 
have on the price that you can afford to pay for the foil 
from your supplier? A. We have to buy it as cheap as we 
can possibly buy it in order to meet their competition. If 

we can’t buy it cheaper we have to sell it at cost. 
1357 Hearing Examiner Hier: The question is, do you 
sell it at cost? 

The Witness: If necessary. 

Hearing Examiner Hier: How frequently does that 
occur? 

The Witness: By “cost,” do you mean our exact cost we 
pay or our cost of operation? 

Hearing Examiner Hier: Cost of acquisition. Is that 
how you used the term? You used the term “cost” yourself, 
that “we have to sell at cost.” Which cost? 

The Witness: Our cost also includes the commissions for 
salesmen, too, at times. 

Hearing Examiner Hier: That is the cost you cover? 

The Witness: Yes, sir. 
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Hearing Examiner Hier: How often do you have to sell 
at that total cost? 

The Witness: Quite often. 

Hearing Examiner Hier: Go on. 

The Witness: Of course, we try to make it up on other 
items which we sell along with it. 


By Mr. Spriggs: 


Q. Does Lion sell any other products to the retail flor- 
ists in your area besides foil? A. Ribbons, flowers. 

Q. If Lion should happen to use foil as a leader in! 

its sales to the retail florists, what effect would that 
1358 have on the prices that you would be able to get 

for your foil in the same area? A. Would you mind 
stating that again? (Question read). 

The Witness: We would have to meet it because if we 
didn’t meet it we wouldn’t get the ribbon business. 

Hearing Examiner Hier: The question is in the sub- 
junctive. How often does that situation occur? 

The Witness: Well, unfortunately in our line—it is very 
hard to answer that question with a hundred percent truth 
because in our line there is a lot of chiseling goes on. I 
mean, they play one item in order to get other items. The 
situation—in other words, the salesman has a broad scope 
in what he does. 

Hearing Examiner Hier: I understand that. How often 
does Lion use foil as a loss leader? 

The Witness: I can’t give you the exact number of times. 
I don’t know. 

Hearing Examiner Hier: Has it been frequently? There 
was a Lion man on the witness stand yesterday. 

The Witness: Every once in a while. I can’t tell you the 
exact number of times. I don’t know. 

Hearing Examiner Hier: He was crying as you were. 

You tell me he has been using foil as a loss leader. 
1359 The Witness: He has. 
Hearing Examiner Hier: Go on. 
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By Mr. Spriggs: 


Q. Are you familiar with the Floral Syndicate? A. More 
or less. 

Q. What is it? A. A mail order house doing business 
out of Los Angeles. 

Q. I hand you a catalog of Floral Supply Syndicate, 
Wall Street, Los Angeles, California, and ask you to ex- 
amine it, and ask if you can identify it as a mail order 
catalog of the Floral Supply Syndicate? A. This is their 
new catalog. 

Q. For the year— A. For 1958 and Spring of 1959. 

Hearing Examiner Hier: What year is that, Mr. 
Spriggs? 

Mr. Spriggs: Fall, 1958; Spring, 1959. 

May I have this marked? 

Hearing Examiner Hier: Mark it Respondent’s Exhibit 
37. 


(The document referred to was marked Respondent’s 


Exhibit 37, for identification.) 


Mr. Spriggs: I offer it. 
Hearing Examiner Hier: Are you offering the whole 
thing, or pages 10 and 11? 
1360 Mr. Spriggs: The whole thing. 
Hearing Examiner Hier: Respondent’s Exhibit 
37 is admitted. 


(The document referred to, heretofore marked for 
identification Respondent’s Exhibit 37, was received in 
evidence. ) 


By Mr. Spriggs: 


Q. Directing your attention to pages 10 and 11 of Re- 
spondent’s Exhibit 37, I ask you to examine the foils 
shown on that page. 

They are being offered for sale for florist wrappers or 
plant trim, as is set forth in the catalog, are they not? 
A. That is true. 
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Q. Take the price of satin foil on page 11, 90 cents per 
roll; 50 rolls or over, 85 cents a roll. To what class of 
trade is that being offered? A. Retail florist. 

Mr. Spriggs: Let the record show that satin foil is 
plain colored foil. 


By Mr. Spriggs: 


Q. What is the price you pay for that foil? A. I believe 
it is 75 cents a roll. 
Q. What is your minimum mark-up on that type of foil 
that you should have in order to make a profit? A. To 
make a profit, we would have to sell it for about 
1361 95 cents. 20 percent mark-up, let’s say, average. 
Q. If foil therefore is offered to the florist trade 
of that kind, at 85 cents a roll, is that sufficient, in your 
opinion, to enable the wholesale supply house to buy and 
to make a profit? A. He can’t do it. 
Q. Without going through the same set of questions, 
would your comments equally apply—that you have made, 


if you will accept that form, Mr. Examiner, of questioning— 
to the ripple foil, 50 or over at 95 cents a roll? A. We pay 
ten cents additional for the embossing. 

Mr. Walker: Embossed colored? 

The Witness: Yes. Therefore, our spread actually on 
the embossed is less than it is on the plain, in this par- 
ticular instance. 


By Mr. Spriggs: 


Q. Therefore, the ripple foil, embossed colored, at 95 
cents a roll, advertised on page 11 of the exhibit— A. 
Cost us, I believe, 85 cents. 

Q. What about the Wrapsody—w-r-a-p-s-o-d-y? A. This 
is in the same class of foil, as this. The same thing would 
go. It wouldn’t make any difference. They just emboss a 
different design on this. The same category. 

Q. In your opinion, would retail florists, on the 
1362 whole, be able to buy 50 rolls of foil? A. Oh, yes; 
certainly. 
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Hearing Examiner Hier: Never mind your opinion. 
What do they do? Do they buy 50 rolls? 

The Witness: Some of them do. 

Hearing Examiner Hier: That is what I want to find 
out. What proportion of your customers? 

The Witness: It depends on how good a salesman we are, 

Hearing Examiner Hier: That may be. With your 
customers? 


The Witness: A lot of them buy 50 pieces or more. 
Some buy 100, 125. 


By Mr. Spriggs: 


Q. Would those prices be an incentive, in your opinion, 
to a retail florist to buy 50 rolls? Would the prices that 
you have be an incentive? A. Certainly, because I couldn’t 
sell and meet that price and make any money on it. 

They have as good a color selection as we do to choose 
from. 

Q. By the way, in what particular categories, if you want 
to call them that, do you sell the most of the foil? A. 
Which would we sell the most of? 

Q. Yes. A. We would sell the most of one similar 
1363 to this, in our particular instance, this embossed one. 

Q. Comparing plain colored foil and colored em- 
bossed foil with the rest of your sales in foil, which do you 
sell the most of? A. State that again, please. 

Q. All right. 

What kind of foil— A. Between the plain and the em- 
bossed, which is the bread-and-butter item of the foil busi- 
ness, our sales I would estimate—I haven’t got the figures 
in front of me now—I would say they run between 85 and 
90 percent. 

Q. Of your foil sales? A. Of our foil sales. 

Hearing Examiner Hier: 85 or 90 percent of what Em- 
bossed ? 

Mr. Spriggs: No. That the plain colored and the 
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embossed colored together represent about 85 percent of 
his total foil sales. 

Hearing Examiner Hier: That is all right. I assumed 
that. But what about the division between plain colored 
and embossed? 

Mr. Spriggs: Colored, you mean? 

Hearing Examiner Hier: Colored and embossed. 

The Witness: Do you want a breakdown of the 85 

percent? 
1364 Hearing Examiner Hier: Do what? 
Mr. Spriggs: That is what he means. 

Hearing Examiner Hier: Break down the 85 percent 
into classes. 

The Witness: I would say, 60 percent of the 85 percent 
would be embossed, and 40 percent of that would be in 
plain foils. 


By Mr. Spriggs: 


Q. Plain colors? <A. Plain colors. 

Q. Do you sell any fancy foils? A. We sell some. 

Q. What are the prices of the fancy foils as compared 
with the— A. You mean, what would we sell them for, or 
what would we pay for them? 

Q. First, what do you sell them for? A. We get $1.85 
for a fancy foil. 

Hearing Examiner Hier: Will somebody tell me what 
a fancy foil is? 

The Witness: In this particular book I would say this 
is a fancy—ours are a little fancier than those. 

Hearing Examiner Hier: Splattered foil? 

The Witness: That is their particular pattern, That 

is the imported one. We don’t handle it. 
1365 Hearing Examiner Hier: It is both colors? 
The Witness: In other words, it would be colored 
and stiped, shaded, two colors, et cetera. 
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By Mr. Spriggs: 


Q. Do you know the names of the fancy foils of Arrow 
Brands that you sell? <A. Yes. 

Q. What are those? A. Bali Hai. 

Q. Is that all? A. No, Regency, and Fantasy. 

Q. Are you able to express an opinion as to the coverage 
of solicitation made by the Floral Supply Syndicate? A. I 
have a reasonable idea of what they cover. I can’t be 
specific to the dot. 

Q. What do they cover? A. They cover Texas, Okla- 
homa, and west up through the northwest to Oregon, 
Washington, including Alaska, And, I believe— 

Hearing Examiner Hier: Is that a mail order operation? 

The Witness: Let me put it this way: I would say 
about 90 percent of their business is mail order. They 
travel—the two owners do some travelling. 


1366 By Mr. Spriggs: 


Q. Do they operate in California, too? A. Oh, yes, very 
definitely. I included the whole West, from Texas west. 

Q. Are those foils you have examined comparable in 
quality, in your opinion, to the similar foils sold by Arrow 
and others? A. I would say they compare favorably. 

Q. By the way, I ask you to examine the foils in sample 
book No. 120, of Brueder-Teich. I don’t have the one that 
is in evidence, and the reporter has it in his office. Per- 
haps you could give us the reference. 

It is sample book 120 of deVries. 

Hearing Examiner Hier: It is Commission’s Exhibit 
118. 


By Mr. Spriggs: 


Q. Will you continue examination of those foils, with 
particular reference to the quality of the foil, attractiveness 
of the design, and salability to the florists. Have you done 
that? A. Yes. 
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Q. What can you say as to the quality of the foils? A. 
I don’t know. What would the price be? 

Q. I am just talking about the quality. A. The quality 

is passable. It is nice quality merchandise. 
1367 QQ. What about the design? A. I like one design. 
I don’t like the others. I like this one. 

Q. Opinions could differ as to design? A. Sir? 

Q. Opinions could differ as to design? A. That is 
correct. 

Q. In your opinion, would those foils be saleable to 
florists? A. Yes. 

Q. I ask you to examine Respondent’s Exhibit 7-A, -B, 
and -C, and look at the price of those foils, approximate 
delivered price. A. The way I have it figured out, they 
are selling this one for 77 cents. 

Q. You say, this one? A. This particular style. 

Q. What style is that? Colored embossed? A. Em- 
bossed silver foil over printed in one color. This would 
be one color. And I imagine this one would be the 89 cent 


one, possibly the two. I am not enough up on the technical 
angle to be sure of it. But either way, 77 or 89, it would 
be reasonable. I couldn’t buy anything from Arrow under 
$1.25 to $1.35 in the same category, not today or any other 
time. 


Q. Has Lion offered to sell you any foil recently? 

1368 A. About a month ago at the Abilene convention. 

They wanted me to place an order with them at 70 

cents, That is right after I placed an order with Arrow 
at 75 cents. 

Q. In your other products, have you felt the effect of 
foreign competition? A. We have a very similar situation 
in the wire business today. We are not one for doing 
much importing. We try to stick along with the American 
market as much as we possibly can. They are now bring- 
ing Belgian wire into the country which is about—our 
competition can sell it, I think, at 33 percent lower than we 
ean. I believe—I am not positive of this—I believe you can 
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find it in that book there. I didn’t examine it for it. The 
wire is about 33 percent cheaper than we can buy it here 
from Mid-States Steel. 

Q. What effect does that have on your source of supply? 
What are you going to do about it? A. Last week we in- 
formed Mid-States Steel that we might have to stop buying 
their wire and go into the foreign wire because we no 
longer can meet competition. It is in here, European wire. 

Q. What page is it on? A. Page 99. 

Q. Of the Exhibit, Respondent’s Exhibit 372 A. Yes. 

Hearing Examiner Hier: What are we getting into 
1369 this wire business for? 

Mr. Spriggs: To just simply show that wire is a 
part of the floral and it shows the intensity of the competi- 
tion, that they have allied lines. An inference can be drawn 
that the foreign competition— 

Hearing Examiner Hier: In wire? 

Mr. Spriggs: No. Simply if a man has allied lines, 


selling more than one product to the same supply houses, 
he has a better method of competing than if he were selling 
only one product. 


By Mr. Spriggs: 


Q. Do you know whether Consolidated Bag and Foil 
sells any imported foil? A. I don’t know whether they 
sell any imported foil or not. 

Q. Do you sell any heavier type of foils than .00065? 
A. We sell one that is made by Arrow, called ‘‘Spartan 
Foil’’. It is a heavy, much heavier embossed foil. 

Q. For what purpose do you sell that foil? A. Florist 
wrap. 

Q. Wrap around the pots? A. Around the pots. 

Q. In your opinion, is a heavier foil as well-suited as a 

pot wrap as a .00065? A. Yes. 
1370 §=©Q. Is that heavier foil colored? <A. It is made in 
some of the major colors. It is colored on one side 
and silver on the other side. It is a little bit wider than 
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the standard foil. It is 22 inches wide instead of 20. The 
rolls are shorter. They are 36 feet instead of 50 feet. 

Q. Are they embossed? Any patterns embossed, or not? 
A. They have them both ways. We prefer the embossed. 

Q. Then they are plain colored and colored embossed 
patterns in the heavier foils? A. No fancy design. Just 
embossed. 

Q. Among the retail florists that you sell, what are they 
principally looking for when you try to sell them pot 
wrappers? <A. Price. 

Q. Everything else being equal, you have seen these 
various foils of Lion, and Catty, and Highland Supply, and 
Jacobson, Arrow Brands, and you have examined Brueder- 
Teich? Everything else being equal, how much more would 
you pay for one foil over another? A. I wouldn’t. 

Hearing Examiner Hier: You say, ‘everything else be- 
ing equal’’? 

Mr. Spriggs: Yes. I am just talking about the— 

Hearing Examiner Hier: The answer to that is obvious. 

Go ahead and answer it. 
1371 Mr. Spriggs: I will break it down. 


By Mr. Spriggs: 


Q. Do you consider that in the plain colored and the 
embossed colored there is any outstanding quality among 
any of those foils which would cause you to pay more for 
one than you would for any of the others? A. They are 
too close. I don’t think anybody could tell the difference 
if you remove the labels and just mix them all up. 

Q. Do you know whether there were any price reductions 
by the foil converters selling to wholesale florists like 
yourself during the year 1957? A. I believe that was the 
year the price war started, if I am not mistaken. 

Q. 1957? A. Yes. 

Mr. Spriggs: I should like to have this letter marked for 
identification. 

Hearing Examiner Hier: Respondent’s Exhibit 38-A 
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and -B is a two-page letter from the witness to Arrow 
Brands, Incorporated, dated September 25, 1957. 


(The document referred to was marked Respondent’s 
Exhibit 38-A and -B, for identification.) 


1372 By Mr. Spriggs: 


Q. By reference to RX-38-A and B, I ask whether you 
can identify the document as your letter? A. It was 
written by me. 

Q. Was it written at that time? A. Yes. 

Q. By refreshing your recollection from that letter, are 
you able to state what the order of price reductions was of 
the converters selling foil to you in the summer of 1957? 
A. You mean every one included? 

Q. Yes. A. All six suppliers? 

Q. Yes. A. The first price reduction was offered us was 
one by Consolidated Paper and Bag Company. 

Q. Bag and Foil. A. I believe theirs was an actual price 
reduction. They offered one roll free with every twelve 
that we bought, which constituted roughly an eight percent 
—eight or eight and a half percent reduction. 

Then I believe a gentleman, Bill Coates, came in with 
Western foil, also a Dallas resident. He came in with a 
reduction of five cents a roll from Western foil converters, 
I believe at San Francisco, if I am not mistaken. 

Then a fellow by the name of Vince Palmer from 
1373 Jacobson came in with a five-cent reduction. And 
then they were followed by Highlands general notice, 

which I believe went to everybody. 

Hearing Examiner Hier: That was August 1957 that 
Highland went down with a general notice. 

The Witness: That is right. That is when we started 
writing letters to Arrow, asking what they were going to do 
for us, that they had been our major supplier. It was either 
a question that we were going to have to meet the price or 
we were going to have to drop them. 
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In fact, we wrote them, as my letter states here, three 
times. The third time we finally got an answer out of the. 
I believe they were quite reluctant to meet the situation. 

Mr. Walker: I move that that part of the answer be 
stricken—‘‘I believe they were quite reluctant.’’ 

Hearing Examiner Hier: The reluctance is a plain 
inference from his other statements, that he wrote them 
three times before he got an answer. I will strike it. Itisa 
matter of opinion. 

Tell me this, before counsel start putting these adroit 
questions to you: You had been buying from Arrow before 
that? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Did any of these price 

1374 reductions or chisellings, or one roll free out of 

three or what have you that you have been talking 
about, cause you to switch your business? 

The Witness: No. I don’t like to do business with 
chisellers, not until it hurts us. 

Hearing Examiner Hier: Pick him up from there. 


By Mr. Spriggs: 


Q. Did Arrow Brands then meet that competition after 
you wrote your letters and the other prices had come down? 
A. They more than met it. 

Hearing Examiner Hier: Which one did they meet? 
There is a lot of funny business going on here. 

The Witness: The final blow was Highland, because 
they are a very legitimate outfit. We had to take them 
seriously. The other ones I would brush off a little bit. 

Hearing Examiner Hier: They went down five cents 
and Arrow Brands met that? 

The Witness: No, sir. They went down more than 
five cents, if I remember correctly. It is a little hard for 
me-to recollect exactly. The drop was, I believe, more 
than a nickel. 

Hearing Examiner Hier: Whatever it was, did Arrow 
meet that? Did Mr. Roth meet that? 
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The Witness: They went below that, five cents below 
Highland’s price. 
1375 Hearing Examiner Hier: Who went below High- 
land? 

The Witness: Arrow. 

Hearing Examiner Hier: He didn’t meet it. He went 
down five cents still lower. Is that what you are telling 
me? 

The Witness: Yes, sir. 

Mr. Spriggs: That is in the record here. 

Hearing Examiner Hier: I want to get his reaction as 
a purchaser. 

By Mr. Spriggs: 

Q. Did the facts set forth in your letter of September 25, 
1957, correctly portray the situation at that time? A. Very 
definitely. 


Mr. Spriggs: I offer the letter in evidence. 
Mr. Walker: We are not going to object to that. 


Hearing Examiner Hier: Very well. Respondent’s Ex- 
hibit 38-A and B is admitted. 


(Whereupon, the document referred to, heretofore 
marked Respondent’s Exhibit 38-A and B for identification, 
was received in evidence.) 


By Mr. Spriggs: 


Q. Actually, by refreshing your recollection from that 
letter, did you cancel an order that you had from Arrow 
Brands and by it from some one else? A. No. We finally 
got an answer from them, maybe a day or two after that 

letter. We didn’t cancel any orders. 
1376 Hearing Examiner Hier: For some reason or 
other, I haven’t got a very clear idea, as you have 
been going along here, on your reselling difficulties, from 
whom you have been buying during the four years. Were 
you an exclusive buyer from Arrow? 
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The Witness: Mostly. Let’s put it this way, about 
95 percent. 

Hearing Examiner Hier: 95 percent? 

The Witness: Yes. The others were all trying to get 
our business, 

Hearing Examiner Hier: You testified this foreign foil 
competition is really creating havoc with your business, 
with your customers? 

The Witness: Yes, sir, that is correct. 

Hearing Examiner Hier: Nevertheless, you continued 
buying from Arrow, which prices were higher than foreign 
competition. Tell me how you overcame that handicap. 

The Witness: We sold at cost. 

Hearing Examiner Hier: You sold at cost? Exactly 
what Roth charged you? 

The Witness: In some instances what Harry Roth 
charged us. In other instances, when I consider cost, I will 
say enough to cover our overhead, which might be eight 
or ten percent. 

Hearing Examiner Hier: You testified here that 

1377 these Italian and Austrian foils are of comparable 

grade and quality, at least in the customers’ minds. 

Why would you sell at the cost of Harry Roth’s foils when 

you can buy these other foils cheaper and resell at a profit? 
I would like to know how that works. 

The Witness: Let me be honest with you. It wasn’t 
offered to me. 

Hearing Examiner Hier: You mean you couldn’t get 
Austrian or Italian? 

The Witness: It wasn’t offered to me personally, that 
is correct. 

Hearing Examiner Hier: Am I to understand that you 
can’t get these foils unless somebody offers them to you? 

The Witness: I don’t know where they came from. 

Hearing Examiner Hier: All right. Go on. 

The Witness: In fact, I went as far as to try the dif- 
ferent consulates of the different countries, including 
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Belgium, Germany, and Austria, and I didn’t come up with 
the answer. 
Hearing Examiner Hier: Go ahead. 


By Mr. Spriggs: 


Q. I think you have already testified as to the effect of 

Lion’s practices in selling to retail florists as affecting 

the price which you must be able to get from your 

1378 supplier of those foils. A. We have to be com- 
petitive, by all means. 

Q. You have examined the foils shown in RX-23, 
Johnston Foil Manufacturing Company? A. I have. 

Q. And you have seen the advertisement on RX-27 at 
Page 51? A. Yes, I have seen it. 

Q. Are the foils shown in the sample book of Johnston 
Foil Manufacturing Company of the kind used by florists 
as florist wraps? A. I would say so. 

Q. Do you know whether Johnston has sold either di- 
rectly or indirectly any foils to florists or florist wholesale 
supply houses for florist wraps? A. I know they have sold 
some heavier gauge foils to the florist trade, in hundred 
pound rolls. Not in small put-ups like we have. 

Hearing Examiner Hier: Tell me, when you said you 
hadn’t been offered any, I was thinking of the Spartan foil 
of Roth’s, which you say is of heavier gauge. I have the 
impression on this record at the moment that the Italian 
and Austrian foils are not made in heavier gauge. You 
say you haven’t been offered any, so you couldn’t answer 
that? 

The Witness: Let me put it this way: I haven’t seen 
them around the market. I see things that I haven’t 

been offered as being able to buy. 
1379 Hearing Examiner Hier: What I am trying to 
get at is whether or not this foreign foil competition, 
if there is any impact on the .0008 gauge—which Roth and 
others make domestically—from foreign competition, be- 
cause he does sell at higher prices, if I understand? 
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The Witness: You mean Spartan? 

Hearing Examiner Hier: Yes. Not only his .0008, but 
other concerns’ .0008 sell at still a greater disparity of 
price over these foreign foils which, so far as I know, 
are .00065, but may be heavier. I don’t know. 

The Witness: The Spartan is .001. 

Hearing Examiner Hier: Do you know whether there 
is any foreign foil competition with .001? 

The Witness: I haven’t seen it, sir. If there is, I have 
not seen it. 

Mr. Spriggs: I think we ought to clear this up. When 
you speak of heavier foils as being .0008, of course it is 
heavier than .00065. 

Hearing Examiner Hier: He just cleared it up. He 
said .001. 

One thing which will have to be straightened out in this 
case, if this foil is sold in any substantial quantity by Mr. 
Roth or by anybody else, is whether or not this foreign 
foil competition we have been hearing so much of is di- 

rectly competitive with it or not. 
1380 Mr. Spriggs: You have to go farther than that. 
The question is whether .001 is really substantially 
competitive with .00065, because the vast majority, I think 
counsel will agree, of the foils sold, used as pot wrappers, 
is 00065. The .001 is— 
The Witness: A small percentage. 


By Mr. Spriggs: 


Q. How much would you say? A. I think we sell a little 
more than any other people do. I would say five percent 
of our sales. 

Hearing Examiner Hier: Go on. 


By Mr. Spriggs: 


Q. So far as you have observed, has there been any 
lessening of competition in the offering of foils to you by 
the various competitors in pot wrappers, foil for pot 
wrappers, since August 31, 1956? A. Do you mean have 
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any less been offered to us? I don’t get the question. I 
am sorry. 

Q. Do you know how many competitors are still in the 
field selling foil to wholesale supply houses such as you in 
the last two years? A. I believe everyone but Consoli- 
dater. I haven’t heard of them lately. 

Q. What about Floral Supply Syndicate? Has that 
1381 been active in foil since 1956? A. Oh, sure. You 
have their new catalog. 

Q. Was it selling foils at any such prices as that in 1956? 

Mr. Walker: I object to that. 

Mr. Spriggs: Strike that. 


By Mr. Spriggs: 


Q. Was it selling foils on August 31, 1956? A. Yes. 

Q. Was it advertising them to the florist trade? A. The 
same maner, by catalog. 

Q. What effect does advertising have on you in your 
purehase of foil? A. None. 

Q. Did you see the TV program of Reynolds, either one 
of them? <A. Yes. I saw the one that—Yes, I saw it. I 
saw both of them. 

Q. Do you consider that either or both of those TV pro- 
grams would enable Arrow Brands or would enable Arrow 
Brands to make more sales than its competitors of foils? 
A. Very disappointing, from an advertising standpoint. 

Q. Do florists have different quality and different priced 
pots for sale, as a general rule? A. Yes. 

Q. Florists, retail florist houses are of different 
1382 grades or calibers, I presume, are they not? A. You 
could say so, yes. 

Q. Take what you might call the poorest class of retail 
florists. Would they still have some good-priced pots? 
A. Well, let me put it this way: I believe actually that they 
all pay roughly about the same money for the article they 
sell, except I think that their mark-up will vary according to 
the type of shop and the way they dress the package and 
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the amount of service they give them, and a few other 
things. I don’t think there is too much variance actually, 
unless they were definitely inferior and bought inferior 
merchandise, which most of them don’t do. 

Q. From your experience would you be able to express an 
opinion as to whether fancy foils, as we have spoken of 
them in this record and as you have testified to concerning 
them, would be able to drive out the regular plain colored 
and embossed colored foils now being sold to florists? A. 
No. Only if the price were made low enough to meet the 
price of the plain foil, which is not probable. 

Q. Did you ever receive any spot discount from Arrow 
Brands? A. Never. 

Q. Do you buy any lace cellophane? A. Yes. 

Q. From whom do you buy lace cellophane? A. We have 
bought some from Raisin, and now we are buying from 

Arrow Brands, 
1383 Q. Do you know what Raisin’s price is on lace 

cellophane today, in relation to the other prices? 
A. Yes, sir. Raisin, as of about two weeks ago, we got a 
special offer on fifty-foot rolls. They offered it for ninety 
cents, which Arrow gets $1.20 for. And on the hundred- 
foot rolls, similar to what is in the catalog there, we were 
offered for $1.68, I believe, and we are paying Arrow $1.95 
for the same article. The only difference is a little dif- 
ference in design. 

Q. About how much foil, in rolls, do you buy in the course 
of a year? A. I was afraid you were going to ask that 
question. 

Q. Give your best estimate. A. This month alone we 
bought 4,000 rolls—we bought 5,000 rolls. Approximately 
5,000 rolls. 

Q. Since your buying is seasonal, I would ask you to esti- 
mate the annual number of rolls, if you can. If you can’t, 
just say so. A. I really can’t. Not with any accuracy, 
because we will fill them in 150 or 200 at a time. Some- 
times we will place a thousand rolls, sometimes two thou- 
sand. It depends. 
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Q. Let me ask you this final question: If you noticed any 

lessening of competition in the offering of foils to you since 

August 31, 1956? That is the date of the acquisition 

1384 of Arrow Brands by Reynolds Metals. A. Oh, no, 
No. They are all out there plugging. 

Hearing Examiner Hier: Do you understand the phrase 
‘‘lessening of competition’? 

The Witness: I haven’t noticed any. 

Hearing Examiner Hier: I said, did you understand the 
statutory phrase ‘‘lessening of competition’’? 

The Witness: The way I understand it is, are there any 
less salesmen or less companies offering us foil than 
previously. I think I mentioned before, outside of Consoli- 
dated, they are all in there. 

Hearing Examiner Hier: You hesitated before you 
answered. That is the reason I asked you. 

The Witness: I thought I answered that question before. 

Hearing Examiner Hier: Cross-examine. 


Cross Examination 
By Mr. Walker: 


Q. Mr. Schwartz, your purchases from Arrow Brands 
were more in 1956 than they were in 1955? A. You are 
asking me or telling me? 

Q. I am asking you. 

Hearing Examiner Hier: He means foil now. He doesn’t 
mean ribbons or a lot of other things. 

A. I would say they were. But I am not sure. I don’t 

have my figures. We started in business and we 
1385 naturally are gaining momentum. 
By Mr. Walker: 

Q. In 1957 you purchased more foil from Arrow Brands 
than you did in 1956; isn’t that true? A. Probably. 

Q. And in 1958 so far your purchases are running ahead 
of last year, aren’t they? A. I am not so sure about that. 

Q. Would you furnish to the Commission your total 
purchases or your total sales, whichever would be the 
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easiest according to your accounts, for the years 1955, 
1956, 1957, and so far in 1958? A. You mean can I give it 
to you exact? I will furnish them to you if you wish it. 

Q. Yes, furnish them to me in two or three weeks. 

Mr. Spriggs: Will you put those in camera? 

Mr. Walker: Yes. 

The Witness: Let’s clarify something here at this time. 
Do you wish to include cellophane in it or not? 

Mr. Walker: No. 

The Witness: Just foil? 

Hearing Examiner Hier: Just foil bought for resale 
to the florist trade? Is that what you want? 

Mr. Walker: Yes. 

The Witness: We buy, besides regular foil, we 

1386 buy paper-backed foil. 


By Mr. Walker: 


Q. We want foil to the florist trade. You don’t sell any 
paper-backed foil to the florist trade? A. Ocassionally 


we do. 

Q. How often? A. We have a few customers. 

Q. It would be about less than one percent of your 
business? A. That is true. 

Hearing Examiner Hier: Do you want that in or out? 

Mr. Walker: I want it out. 

Hearing Examiner Hier: Forget that. 

Mr. Spriggs: I still an not clear myself precisely what 
he wants. He talked about purchases, that is one thing. 
He talks about sales for another. 

Hearing Examiner Hier: He says whichever is easiest 
for him to get out, according to his accounting system. 


By Mr. Walker: 


Q. Which would be easier? A. Cost. Buying. Because 
we don’t sell everybody exactly the same price, depending 
on the quantity they buy, et cetera. 

Q. Your 5,000 roll order that you just made to Arrow 
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Brands, that is about the same as the order you 
1387 placed last year or a little higher, isn’t it? A. Not 
necessarily. I don’t know. 

Q. You don’t remember? A. I can’t honestly answer 
that one. 

Q. Generally speaking, you have discussed the prices of 
foil in this catalog of the Floral Supply Syndicate. A. 
True. 

Q. You sell practically every item that they sell in there, 
don’t yout A. No, we don’t. 

Q. What is your price for methallic spray ribbons, as 
shown on Page 9 thereof? A. Our price would be about 
ninety cents on this, 

Q. What is it? A. We seale on quantity. It goes from 
$1.00 down to 90 cents. Ninety cents would be our price 
to the average customer. 

Q. For forty-yard bolts? A. Yes. They are standard. 
They are all forty-yard pieces. 

Q. Would it be the same for— A. We don’t carry 
exactly the same grade they do. We happen to have this 
particular one, similar. The rest— 

Q. Are your prices similar? Do you meet the Floral 
Supply Syndicate on prices other than on the two items 
you mentioned? A. Not necessarily. It just depends. 

They carry many more items than we do. On cello- 
1388 phane, I have never been able to meet them. 
Q. On cellophane? A. Yes. 

Q. Have you ever been able to meet them on Christmas 
ribbons and stuff like that? A. I would say 80, yes. 

Q. On some items you meet them and on some you don’t. 
Actually, who pays the shipping costs on your items when 
you sell? A. You mean when we sell to the customer? 

Q. Yes. A. The customer. 

Q. The same as here? A. Yes. 

Q. What about tinsel ribbon, do you meet them on their 
prices? A. We generally try to aline with them, if pos- 
sible. 


997 


Q. Aren’t they just a little bit lower than you are, 
generally speaking? A. No, not necessarily. 

Q. What is your present price that you are selling re- 
tail florists, say for plain colored foil? What do you 
charge if he takes fifty rolls or more today? A. We would 
have to get a minimum of ninety cents. I wouldn’t handle 

it under that. 
1389 Q. Is that what you are getting? A. Yes. We 
don’t handle anything under that. 

Q. You charge all florists the same, don’t you? A. Not 
necessarily. 

Q. Do you get more than ninety cents from some of them? 
A. Some we get 95 cents. We do that by breaking it down 
into a quantity basis. I think they have a similar setup 
here. 

Q. In other words, depending on how many rolls they 
order? A. That is right. 

Q. The same offer holds true to all florists? A. Yes, 
under similar circumstances. 

Q. And you get 90 and 95 as against their 85 and 90? 
And you are selling it, aren’t you? A. No, we are not. 

Q. You are not? A. We are not. 

Q. You are not selling florist foil for 90? A. We are 
selling more of the embossed at $1.00 and $1.05. 

Q. You are selling embossed for $1.00 and $1.05? A. Yes. 

Q. How much are your sales of embossed, propor- 
tionately? A. I think I gave it to you before. When Mr. 
Hier asked me to break it down, I think I said it was about 
60-40. 

Hearing Examiner Hier: 60-40 of the 85 percent? 
1390 The Witness: Of the 85 percent. 


By Mr. Walker: 
Q. And it has been that way for about three or four 
years? A. It has changed redically in the last month or 


so. We are selling much more of the embossed. We have 
to carry—I don’t think you understand—we have to carry 
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a complete stock of the plain. Whether we sell or don’t 
sell, we have to have it. 

Q. You have to have it because you are going to sell it. 
That is the only purpose? A. No, we have to have it in 
case they want it. It is part of the business to have it 
in stock. 

Q. You know as a matter of fact, notwithstanding the 
foreign competition that you have described here, and 
notwithstanding the competition from the Floral Supply 
Syndicate, you are still selling more florist foil today than 
you were three years ago; isn’t that a fact? A. Yes, that is 
a fact because—wait a minute, let me finish—because we 
are a growing outfit. Our all-over sales are increased. 

Hearing Examiner Hier: Does that dispose of your 
objection? 

Mr. Spriggs: Yes. 


By Mr. Walker: 


Q. When you give us your total purchases, would you 


also give us for the same year your total over-all 
1391 sales? A. I will be glad to. 
Mr. Houghton: In camera? 

Hearing Examiner Hier: I will take care of that in 
camera when it comes in. 

Mr. Walker: That is in camera. 

The Witness: Sir? 

Hearing Examiner Hier: That is a technical expression 
meaning that it is sealed. Nobody sees it but the lawyers. 

The Witness: All they have to do is go to Dun and 
Bradstreet and they will see it. 

Mr. Walker: You don’t care whether it is? 

The Witness: No, sir. 

Mr. Walker: We will put it in anyway. 

Mr. Spriggs: He is not talking about the entire business 
but the foil business. 

The Witness: He wants to find the proportion of foil 
to our total volume. 
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Mr. Spriggs: I object. In the first place it is not within 
the scope of the direct examination. Secondly, I don’t 
think he is entitled, as a part of the issues in this ease, to 
the man’s entire business. He is a wholesale florist 
supplier. 

Hearing Examiner Hier: I know. But the trouble 

arises, and what makes it material, Mr. Spriggs, is 
1392 the fact that he says he is selling foil at or near 

cost, and he is making it up on the rest of his busi- 
ness, and that that is the reason his business has been 
increasing. 

Mr. Spriggs: No, that isn’t the reason. 

Hearing Examiner Hier: Mr. Spriggs obviously doesn’t 
believe that statement. 

The Witness: I don’t believe that statement is correct, 
either. 

Hearing Examiner Hier: Everybody keep quite and 
you tell us. 

The Witness: You forgot one thing, Mr. Hier. We 
have put additional items into our lines, particularly heavy 
on Charistmas merchandise, which has given us a bigger 
all-over volume. 

Hearing Examiner Hier: I know. But his point, Mr. 
Schwartz, probably is—he always accuses me of taking 
the hair off his head and looking in his head, but I have had 
a lot of experience along this line—his point, I think, is 
that the mere fact that you were able to add additional 
lines to your line indicates that you were in pretty healthy 
competitive financial position. That is why he wants these 
overall sales of yours. I think, in spite of Mr. Spriggs 
strenuous objections— 

The Witness: I could tell him that our finances are all 

right. We are paying our bills. 
1393 Hearing Examiner Hier: Those figures should be 
produced here for whatever analysis they will bear. 
The chances are, as I think I told the witness yesterday, 
when he gets them he probably won’t put them in the rec- 
ord anyhow. 
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Mr. Spriggs: The important thing, which I think every- 
body seems to overlook, is that profit has been ignored 
entirely. The amount of profit that he makes on these 
various other lines is, I think something that is lost sight 
of, and his total sales don’t show that. I don’t see that 
you can get an accountant to go over this man’s books and 
see how much profit he is making out of every particular 
thing he is selling. 

Hearing Examiner Hier: You can bring that out on 
redirect examination, if you wish. You are not barred 
from that. 

Go ahead. 

The Witness: I can say that we are not making as 
much money on foil as we did in the previous year. This 
year we haven’t got the margin. 


By Mr. Walker: 


Q. But your sales, you are making more sales? A. Well, 
let me put it this way: Sales don’t mean anything with- 


out profit. 
Q. I didn’t ask you about profit. I just said, you are 
making more sales, aren’t you? More current 
1394 sales, aren’t you? A. Possibly. 
Hearing Examiner Hier: Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: Back on the record. 
Go ahead. 


By Mr. Walker: 


Q. You had some mention of heavy foil. That is .001? 
A. Yes. 

Q. Would it be difficult for you to tell us your total sales 
of heavy foil in dollar volume if you went back, or do you 
have it? A. I can do it right along with the rest for you. 

Q. It wouldn’t be too difficult? A. No. 

Q. Would you include that? A. In fact, we will go be- 
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yond that. We will break it all down, into fancies and 
everything else and give you a complete picture. 
Mr. Walker: That is all. 
Hearing Examiner Hier: Do you have any rehabilita- 
tion? 
Mr. Spriggs: Oh, yes. 
Redirect Examination 


By Mr. Spriggs: 


Q. You started in business in Dallas about four 
1395 years ago? A. That is correct. 

Q. You have increased your business, haven’t you? 
A. Each year our volume has gone up a little. 

Q. Have you added different products from what you 
started out with originally? A. Yes. 

Q. Are increasing the territory and serving— A. No, 
we are not increasing the territory. Just increasing the 
number of products, therefore each sale to each customer 
was a little bit higher than it would be under other cir- 
cumstances. 

Q. Are you increasing your sales efforts over the terri- 
tory? A. No. Weare running about the same. Just that 
we have more items to sell. 

Hearing Examiner Hier: Does that finish you? 

Mr. Spriggs: I would say so. 

Hearing Examiner Hier: Do you have any more? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: Thank you, Mr. Schwartz. 


(Witness excused.) 


Mr. Walker: May we have a five-minute recess? 
Hearing Examiner Hier: Yes. 


(A short recess was taken.) 
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1396 Hearing Examiner Hier: On the record. 
Whereupon, 
Paul Dillman 


was called as a witness on behalf of the Respondent and, 
having been first duly sworn, testified as follows: 


Direct Examination 


The Witness: Paul Dillman, and our firm location is 
237 Main Street, Norwalk, Connecticut. 


By Mr. Spriggs: 


Q. What is your position with the H. D. Catty Cor- 
poration? A. General Sales Manager. 

Q. How long have you been with Catty? A. About 18 or 
19 years. 

Q. In what office of H. D. Catty are you? A. 237 Main 
Street, Norwalk, Connecticut. 

Q. Have you always been in that office? A. No. I 


was in our New York office and at Norwalk; those two 
places. 

Q. What were your duties, specifically, with respect to 
the sales of foil, florist and decorative foil rolls, as you call 
it in your— A. Well, the general duties of a sales man- 
ager, I would say. 

Q. You received reports from your salesmen? A. Yes. 

Q. Did you have a salesman out selling this prod- 
1397 uct? A. Yes, salesmen and agents. 

Q. What other products does Catty sell besides 
foil? A. Well, we sell foil in various forms. We laminate 
it to paper, we wax mount it, and we laminate it to dif- 
ferent types of papers for different kinds of food wraps. 
Basically, those are the types that we— 

Q. Then it is foil in either unsupported or laminated 
form that you sell? A. That’s right. 

Q. You sell no other products then besides foil in these 
forms? A. No. There aren’t any other forms. You either 
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have foil by itself or it is supported by some other ma- 
terial, tissue or paper. 

Q. You didn’t sell anything besides foil? A. We sell 
cellophane. 

Q. Any other products? A. No. Cellophane, both plain 
and printed. 

Q. Over what territory does Catty extend its sales? 
A. Well, we have our own direct salesmen on the Eastern 
Seaboard, and in and around Chicago, beyond that great 
circle we have agents. 

Q. Have you got any new lines of florist and decorative 
embossed and printed foil? I hand you several samples, 

and ask you what they are? A. These are the new 
1398 sample books which we just brought out about a 

month or so ago. We have some of our old patterns 
in there and we have put in a couple of new ones. 

Q. These are your current foil samples? <A. Yes, that’s 
right. 


Mr. Spriggs: I offer those in evidence. 

Mr. Walker: I would like to ask this man a couple of 
preliminary questions. 

Hearing Examiner Hier: All right. 


Voire Dire Examination 
By Mr. Walker: 


Q. There are two H. D. Catty Corporations? A. That’s 
right. One at New York and one at Chicago. 

Q. Are you an official of the Chicago— A. A director, 
yes. 

Q. Are you an officer of the New York Corporation? A. 
Vice President. 

Q. Of which Corporation are you General Manager and 
salesman? A. General Sales Manager over both of them. 
It is a sort of interlocking activity. 

Q. Your Chicago plant is the plant, or the Chicago Cor- 
poration is the one that sells florists foil? A. They man- 
ufacture it, but we sell it for them, also. 
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Q. You, in addition, sell it? A. Yes. In other 
1399 words, the material is manufactured at Huntley, or 
outside of Chicago. And our Eastern sales force 
sell it, 
Hearing Examiner Hier: This will be marked as Re- 
spondeint’s Exhibit 39, for identification. 


(The document referred to was marked Respondent’s 
Exhibit 39, for identification.) 


Hearing Examiner Hier: Mr. Walker, do you object to 
the introduction of 39 in evidence? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: 39 is admitted. 


(The document referred to, heretofore marked for iden- 
tification Respondent’s Exhibit 39, was received in evi- 
dence.) 


Direct Examination (resumed) 
By Mr. Spriggs: 


Q. Have you with you a copy of your current price list? 
A. Yes. There is one in one of those books, too. 

Q. Is the document you have just handed me, a copy of 
your current price list? A. Yes, 

Q. Which of the figures on that document dated August 
27, 1957, represent your current price list for silver plain 
embossed, and colors plain embossed? A. The ones in 

ink. 
1400 = Q. In other words, 65 cents? A. 65, 75, and 85 are 
our current prices. 

Q. On August 27, 1957, your prices were the ones in 
typewriting? A. That’s right, the ones that are printed. 

Hearing Examiner Hier: That will be marked for Re- 
spondent’s Exhibit 40, 


(The document referred to was marked Respondent Ex- 
hibt 40, for identification.) 
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Hearing Examiner Hier: Do you object? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: Respondent’s Exhibit 40 is 
admitted. 


(The document referred to, heretofore marked for iden- 
tification Respondent’s Exhibit 40, was received in evi- 
dence.) 


By Mr. Spriggs: 


Q. For what uses do you sell the foils in Respondent’s 
Exhibit 39 and as listed on Respondent’s Exhibit 40? A. 
We sell them for several purposes. For pot wrappers and 
also for decorative purposes. People buy the rolls and 
use them in window displays or counter displays, things 
of that type. 

Hearing Examiner Hier: In what proportions, if you 

know approximately? 
1401 The Witness: The greater proportion my best 
guess would be florist foil. 


By Mr. Spriggs: 


Q. To your knowledge, is foil of the type shown in your 
catalog, Respondent’s Exhibit 39, sold by other converters 
for decorative uses, as you have described? A. Yes. 

Q. What is the guage of the foils in Respondent’s Ex- 
hibit 39? A. .00065. 

Q. I direct your attention to Respondent’s Exhibit 13, 
aluminum foil label, and ask whether you can identify that 
label? A. That is our Firm’s label for both the florist 
foil and the decorative foil. We use the label inter- 
changeably. 

Q. That is, whether you sell it to wholesale florist sup- 
ply houses or to the decorative— A. The paper jobbers, 
or somebody like that. 

Q. I show you Respondent’s Exhibit 11, which is a price 
list of H. D. Catty Corporation, and on which there are 
certain figures on the right-hand upper side. Are those 
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in your handwriting? A. Yes. That is my handwriting. 
Q. You made that when I interviewed you, did you 
not, in New York, some time ago? A. I don’t know 
1402 whether it was with you or the other gentleman that 
interviewed me from the Federal Trade Commission. 

I forget which, now. But that is my handwriting. 

Hearing Examiner Hier: What are the figures? 

Mr. Walker: We will accept that if he says it is his 
handwriting. 

The Witness: The figures represent the competitive 
prices that I was able to get at that time by talking with 
our salesmen. One represents what one firm was selling 
at, and the figures on the extreme right represent a sup- 
posedly imported price. 


By Mr. Spriggs: 


Q. Now we will take the first handwritten figures op- 
posite the printed part. In the column of 65, 75, 75, and 
80 cents. Whose prices were those? A. Those were ours, 
our prices. We got out this price list on August 22, then 
shortly after that we reduced the prices as shown here, 
five cents. 

Q. In 1957? A. Yes. 

Q. The— A. Ten cents, it is. 

Q. You redluced your prices ten cents a roll? A. Yes. 

Q. Then, in the second column is 60, 70, 70, and 
1403 80 cents. Whose prices are those? A.I have 
‘‘Highland’’ marked there. 

Q. Highland Supply Company? A. Yes. 

Q. 51, 58, 6344, and 67; are those Brueder-Teich? A. 
Yes. They are that type. I can’t pinpoint it as specifi- 
cally. They are imported foil prices. 

Q. In your business, with respect to the sales of foil to 
florist wholesale supply houses, have you noticed the ef- 
fect of foreign competition? A. Decidedly. 

Q. About when did that begin, as you recall? A. As 
near as I can recall, I think it was in about 1953 or 1954. 
That is as close as I can remember. 
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Q. Do you know whether it became a matter of con- 
cern to the foil converters, generally, at or about that 
time? A. Yes, it did, because at that time or shortly there- 
abouts a group of them came here and, I forget what de- 
partment of the government they saw, and talked about the 
growing imports. But they got no satisfaction out of it. 
I forget what the decision was. But they didn’t do any- 
thing about it. We looked upon it as getting their foot 
in the door for other types of products which we are now 
meeting in competition. 

Q. What types are you now meeting? A. Well, the dec- 

orative foil paper, which is foil laminated to a paper 
1404 for decorative purposes, or gift wropping, you might 
say, and in wax-mounted foils, which is used for 
wrapping individual pieces of candy. We are running in- 
to that more and more all the time. It is getting more 


severe. 
Q. By the way, who are your competitors in the field, as 


best you can— A. Do you mean domestic? 

Q. Yes. A. Highland, Jacobsen, Arrow. These are the 
ones. There are others in the field, I guess, but those are 
the ones that we consider our competitors. 

Q. What about Consolidated Bag and Foil, have you 
heard of it? A. Yes, yes I have heard of them. I don’t 
know how active they are in the field in florist field, but we 
run into them in other products, laminated products, and 
find their competition severe. 

Q. How about John T. Raisin? Do you operate at all 
in the west? A. Well, very little. Not too much. I have 
heard of John T. Raisin. 

Q. What about Lion Ribbon Company? A. Yes. I have 
heard of Lion Ribbon Company. I think years ago we 
used to probably sell them some material. I don’t know. 

I have heard of them. 
1405 Q. What about Rice Bayarsdorfer in Philadel- 
phia? A. I don’t know whether they are active or 
not. I know years ago before the market got so competi- 
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tive we sold master rolls to Rice Bayarsdorfer for con- 
verting. But at the present time we are not selling them 
anything. 

Q. I don’t know whether you examined the Brueder- 
Teich sample foil book 120? A. Yes, I did. 

Q. In your opinion, are they readily salable? A. Yes, 
I should say so. It looks like a nice line. 

Q. What was your answer? A. Yes, it was salable. It 
is typical florist foil in the guage and the colors, emboss- 
ings, and everything . 

Q. You consider the colors to be attractive? A. Yes. 

Q. And the quality of the foil good? A. Yes. 

Q. I ask you to look at Respondent’s Exhibit 7-A 
through -C, read the letter to yourself and read the prices. 
Then I will ask you questions about them. 

Comparing the prices shown on Respondent’s Exhibit 
7-A to -C, with the foils which you see, in sample book 
120 of Brueder-Teich, what would you say was the com- 
petitive effect upon the converters of foil sold to florist in 

view of the quality of the foils and the prices being 
1406 charged? A. Well, the effect is that they are get- 

ting a lot of the business because of these prices, 
and have been. 

Theirs is 5414 cents and our price is 65 cents for silver. 
They have embossed colors at 77 cents and ours is 85 
cents. 

Q. Are you able to meet those prices? A. We are not. 

Q. And stay in business? A. No, we are not meeting 
them. We can’t. 

Hearing Examiner Hier: The direct inference from that 
is that you are slowly going out of business? 

The Witness: We are sir. The only busines we get is 
what we can possibly get in where they disappoint on ship- 
ments, and that. Just what we can pick up. Our sales 
have gone down tremendously. 
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By Mr. Spriggs: 


Q. I ask you to look at Respondent’s Exhibit 37, par- 
ticularly pages 10 and 11, look at the foil and inspect the 
prices opposite the foils and assume that those prices are 
those sold to retail florists. 

What can you say as to the effect upon competition and 
effect upon you of the offering of those foils for sale at 
those prices to the retail florists? A. Well, the effect on 
our sales is that people of this type are not buying any 

foil from us when they can sell it for practically 
1407 what we are asking them for, except a nickel a roll 
difference. They have 85 cents here for colors. 

Q. Is there sufficient margin in there to enable you to 
sell so that your wholesaler could make a profit? A. No. 

Hearing Examiner Hier: Where are they getting their 
foil from? 

The Witness: Imported, mostly. 

Hearing Examiner Hier: Austrian or Italian? 

The Witness: Most of it is Austrian, and there is 
some Italian. There may be some German, too. I don’t 
know. It is kind of hard when you are collecting infor- 
mation in the field to pinpoint the country or origin. They 
just use the general word ‘‘foreign foil’’. 


By Mr. Spriggs: 


Q. Do you know whether any Swiss foil is coming in? 
A. No, I don’t know that. 

Q. Have you heard any reports as to whether any Swiss 
foil is coming in? A. No, I haven’t. 

Q. In your opinion, as the effect of the acquisition by 
Reynolds Metals Company of Arrow Brands hurt you in 
your so-called florist foil business? A. No. No. 

Q. Are you familiar with any advertising pro- 
1408 gram of Reynolds on TV, in which florist foil was 
mentioned? A. No. I heard about it. 

Q. Did you see the program? A. I didn’t see the pro- 
gram. I heard about it, but I didn’t see the program. 
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Q. Do you know whether any advertising done either 
by Arrow Brands or Reynolds, in your opinion, has hurt 
you in your florist foil business? A. No. No. 

Mr. Spriggs: I think that is all. 

Hearing Examiner Hier: Before you cross-examine: 
Following up, or rather as a corollary of one of Mr. 
Spriggs’ questions, you have been in this market a long 
time, this florist foil business; you have been in an execu- 
tive capacity. Are you in a position to give me an informed 
opinion as to the relative competitive strength of the 
various concerns in the business prior to August 13, 1956? 

The Witness: No, sir; I am not. 

Hearing Examiner Hier: By the same token, could you 
express an informed opinion as to the relative competitive 
strength subsequent to the acquisition? 

The Witness: No. 

Mr. Spriggs: I would like to hear the first question. 

Hearing Examiner Hier: It was the same ques- 

1409 tion except I asked him about the prior acquisition. 

I asked him the relative competitive strength of the 

various factors in this market. It means his Company and 
his competitors. 

He has been in an executive capacity for a long time and 
is one of the principal factors in the market, as I under- 
stand it. He says he can’t give it, so neither side is hurt. 

Is there any further? 

Mr. Walker: I am through. 

Hearing Examiner Hier: You don’t want to cross- 
examine? 

Mr. Walker: No, sir. 

Hearing Examiner Hier: You are excused. 


(Witness excused.) 
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1410 Room 532 
Federal Trade Commission 
Washington, D. C. 
Monday, 27 October 1958 


1411 PROCEEDINGS 


Hearing Examiner Hier: The hearing will be in order. 
Mr. Spriggs: Mr. Doud? 


Whereupon, 
Ira Doud 


was called as a witness for the Respondent and, having 
been first duly sworn, testified as follows: 


Direct Examination 


Hearing Examiner Hier: Give the reporter your name 
and address. 

The Witness: Ira Doud, 690 Brondon Street, San Fran- 
cisco. 


By Mr. Spriggs: 


Q. In what business are you engaged, Mr. Doud? A. I 
am in the wholesale florist supply business. 
Q. Where is your pricipal place of business? A. 690 
Brondon Street, San Francisco. 
Q. How long have you been in the florist wholesale sup- 
ply business? A. About 22 years. 
Q. Always in the San Francisco area? A. That is right. 
Q. What is the territory covered by your business? A. 
It is known as Northern California Trading Area. 
1412 That extends from, say, Bakersfield north, and over 
into the northern part of Nevada, 
Q. Does it cover then California east and west, the whole 
area north of Bakersfield? A. Yes, sir. 
Q. And into some portions of Nevada? <A. Right. 
Q. Do you have any salesmen covering those ares? A. 
Yes, we do. 
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Q. What about mail? Do you take any mail orders? A. 
Yes, we do. 

Q. Who are your competitors in that area, the principal 
competitors? A. The principal competitors would be Syd- 
ney Alder Company, Avansino Mortenson, and we have 
competition from the south, in Southern California. We 
have competition in catalogs. 

Q. What about Floral Supply Syndicate? A. Well, they 
come into the territory with their catalog. They are a com- 
petitor. 

Q. What about Lion Ribbon? A. Lion Ribbon Company 
has two salesmen—I think three. I haven’t met the third 
one yet, but I think there is a third one in the territory. 

Q. To what levels—that is, as wholesale florist supply 

and retail florist—does Lion Ribbon sell in your 
1413 area? A. Well, they sell everyone, including job- 
bers. They try to sell at all levels. 

Q. By jobber— A. The dealer. 

Q. By ‘‘jobbers’’ you mean wholesalers? A. Ourselves. 
That is right. 

Q. Do you know whether they sell any to retail florist? 

A. Oh, yes. 
1414  Q. I show you Respondent’s Exhibit 37 for identi- 
fication, which is on exhibit number here, and ask if 
you can identify this document? A. That is their floral 
supply standard catalog. 

Q. And is that the Company that operates in your area 
that you talked about? A. That’s right. 

Q. I wish you would look at the foils on pages 10 and 
11 of that catalog, and also look at the prices which are 
being charged for those foils. 

Directing your attention to the item called ‘‘satin foil’’, 
on page 11, and the price per roll, 90 cents or 50 or over 
85 cents a roll, this is a price to what level of trade? A. 
That is to the retailer, or the retail florist. 

Q. Are the retail florists in your area able, in your judg- 
ment, on an average to buy as many as 50 rolls? A. Oh, 
yes; some do. 
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Q. What price do you have to pay for the satin foil, 85 
cents a roll sold to florist? What is the price to you by the 
converter? A. I think it is 80 cents. 

Q. Having in mind the price of 85 cents a roll to the re- 
tail florist, what effect does that have on your business? A. 
Well, we just can’t do business against that price. We are 

losing business every day. 
1415 Q. About how much margin or spread do you 
have to have per roll in order to make a profit? A. 
Well, to answer that, my break even point as set up by 
our CPA is 2744 percent, or thereabouts, in that field. So 
we should, accordingly, make a margin of whatever we 
ean get over that to show a reasonable profit. 

Hearing Examiner Hier: Is that 274% mark-up on cost 
of acquisition to you? Is that what it is figured on? 

The Witness: No, that is return. 

Hearing Examiner Hier: It is what? 

The Witness: It is return, not mark-up. 

Hearing Examiner Hier: I am trying to find out what 
the 2714 percent is figured on. 

The Witness: Our selling price. 

Hearing Examiner Hier: It is 27% percent of your 
selling price? 

The Witness: Sure: 

Hearing Examiner Hier: Rather than you costs of ac- 
quistion? 

The Witness: Yes, that’s right. 


By Mr. Spriggs: 


Q. If you have a spread of only 10 cents a roll, are you 
able to make a profit on that? A. No. Definitely not. 
Q. Here is another, ripple foil. That is colored 
1416 and embossed, is it not? A. Right. 
Q. 95 cents a roll for.50 or over, do you recall 
what you pay for that? A. $1.10. 
Q. Do you mean you pay $1.10 a roll for colored em- 
bossed? You pay it, or you get it? A. I think we pay 
$1.10 for embossed foil. 
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Q. Do I understand that Floral Supply Syndicate is 
selling to the retail florists cheaper than you are able to 
buy? A. No. Wait a minute. We are not paying $1.10. 
We are paying 95 cents. I don’t even know my costs on 
it. I am sorry. I think we pay 95 cents on that, Mr. 
Spriggs. 

Q. Aren’t you paying actually 85 cents, or not? At any 
rate, you are buying—you buy from Arrow Brands, do you 
not? A. That’s right. 

Q. And you are paying the published prices of Arrow 
Brands? A. That’s right. 

Q. Have you ever gotten any spot discounts from Ar- 
row Brands? <A. No. 

Q. Have you ever asked for spot discounts? A. No. 

Q. Do you know whether or not this foil in the catalog 

is imported foil, that Floral Supply Syndicate 
1417 handles? A. It appears to be. 

Q. Who are the persons who have solicited you 
to purchase foil as florist wrap in the last three or four 
years? What are the different concern’s names? A. High- 
land Supply Company, Lion Ribbon Company, Arrow 
Brands. That has been personal contact. We have had 
maybe one or two, I recall, mail solicitation by Catty. 
That is about it. 

Q. How about John T. Raisin Company? <A. They 
haven’t solicited us. 

Q. What about Wester Foil Converters? <A. They 
haven’t solicited us. 

Q. Have you noticed any competition in imported foils 
in your area, imported foils? A. On the part of— 

Q. On the part of anyone? A. Oh, yes; surely. 

Q. About how long has that competition been noted by 
you? For what period of time? A. Maybe four or five 
years. Something like that. 

Q. Do you know whether that competition has increased 
or diminished since it began? A. It has increased. 
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Q. What effect, if any, has the foreign competition had 
in your judgment upon the price structure of the 
1418 foil? A. Well, it has lowered it, definitely. 
Q. Has it been to any appreciable extent? A. 
I would say so yes. 

Q. You mentioned earlier, Adler. Just who is Adler 
and in what type of business is Adler engaged? <A. He is 
in the same level Iam. He handles the same line of goods. 

Q. Does he handle— A. General merchandise. 

Q. Does he handle foil? A. Yes. 

Q. And is the foil which he handles sold to florists? 
A. Right. 

Q. Do you know whether his foil is domestic or im- 
ported? <A. I think his present foils are imported. 

Q. Do you know whether there is any relation between 
Adler and Floral Supply Syindicate? A. Yes. I under- 
stand the head man is owner, at least part-owner, operator 

of both organizations. 
1419 Hearing Examiner Hier: What is the basis of 
that knowledge? 

The Witness: I beg your pardon? 

Hearing Examiner Hier: What is the basis of that 
knowledge? Is that just rumor in the trade or do you 
have something more substantial? 

The Witness: Well, I think it is beyond the point of 
rumor. The history of the thing is simply that Sydney 
Adler was in San Francisco I would say maybe the last 
thirty years. And he simply went south with another 
partner to start this business. I can’t say that I see the 
books or anything, sir, but I think it is common knowl- 
edge. I don’t think there is any question about it or it 
could be put in the class of anything but a fact. 


By Mr. Spriggs: 


Q. In your opinion, is it general knowledge in the trade 
that Adler and Floral Supply Syndicate have a relation? 
A. Absolutely. 
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Q. To what class of trade does Adler sell? A. He sells 
to the retail florist. 

Q. Is Adler an individual proprietorship or partnership, 
to your knowledge? A. I believe it to be a partnership. 

Q. I don’t like to lead you, but have you ever 
1420 heard the name Rubin in connection with— <A. Very 
much so. 

Q. Who is Mr. Rubin? A. There are two Mr. Rubins. 
There is Nate Rubin, who originally went with Sydney 
Adler at San ‘Francisco before this organization was 
started— 

Q. That is Floral Supply Syndicate? A. That is right. 
And he later went on to Los Angeles, and I believe in 
another field, or the same field but with another endeavor. 
And then Mr. Sydney Adler went south and got to- 
gether with Mr. Nate Rubin and started this enterprise. 
And at that time Mr. Bill Rubin came into the picture at 
Sydney Adler Company and is today the manager of the 
San Francisco branch, and I say parnterships because I 
believe the Rubins have a share of the business. To what 
extent, I don’t know. 

Q. What effect have the activities of the Floral Supply 
Syndicate and Rubin had on the price structure and: the 
prices which you have been able to charge in your area 
on the sales of foil to retail florists? A. Well, I don’t 
know just how to answer that. Their prices have always 
been what I call, to put it plainly, they have always been 
price cutters, as far as I am concerned. They have always 
given me trouble, anyway. 

Q. What effect have their activities had on the price 
that you are able to pay your supplier for foil? A. Well, 

they have narrowed my margins to a point where it 
1421 is pretty rough to show a profit. 
Q. Are you familiar with the prices of Lion 
Ribbon Company? A. Well, yes. I understand that the 
present price on imported foil to jobbers is 83 cents. That 
is for embossed foil. 
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Q. They also, as you say, sell to the retail florists? A. 
That is right. 

Q. What effect do their activities have, having in mind 
that they sell to the retail florists, on the price that you 
are able to get yourself for the foil which you sell? A. 
Well, it has lowered our price. We just haven’t me their 
prices, that is all, We can’t meet them. 

Q. What is the effect on the activities of Lion Ribbon 
Company with respect to the price at which you can afford 
to buy foil for resale? A. We are having a tough time. 
I don’t know how to answer that exactly. We are hav- 
ing a tough time. We are not just selling the foil which 
our normal activity should show us. 

Q. What effect does it have on the profit, if any, that 
you are able to make on your sales of foil? A. We have 
tried to maintain a price where we are making a profit, 
but our volume has just gone down, that is all. 

Q. Are you familiar with the price cuts which took 
place in the converter prices of foil in 1957? The prices, 

that is, of foil which is offered for sale to wholesale 
1422 supply houses like you? A. That is when the im- 

port foils came in. I think the price went to, like 
I say, Lion’s price went to 83 cents on an embossed 
imported foil. 

Q. That is for colored embossed? A. That is right. 

Q. What was the price for plain colored, as you recall? 
A. It was ten cents a roll less—73 cents. 

Q. By and large, what is the spread between the colored 
embossed and the plain colored foil per roll? A. Ten cents. 

Q. Who was the first concern, to your knowledge, that 
reduced prices in the summer of 1957 on foil from the 
converters to wholesale supply houses like yourself? <A. 
Lion Ribbon Company. 

Q. And those are the reductions that you have just 
mentioned? <A. Right. 

Q. I hand you RX-5-A, an announcement of Highland 
Supply, dated August 20, 1957, of price reduction, and ask 
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you whether or not that came to your attention? A. Yes. 
We get their price sheets regularly. 

Q. In what form of solicitation do you recieve the an- 
nouncements from Highland Supply Company? Do you 
get any samples? A. We get their price sheets, we get 
their sample swatches, and we also have salemen call on 

us. 
1423 = Q. In what form do you get the solicitations from 
these other sellers of foil that you have mentioned? 
A. Well, Lion has done the same, and also Arrow Brands. 

Q. About how long have you bought foils from Arrow 
Brands? Over how many years? A. Well, the last four 
or five years, I guess. 

Q. Four or five years? A. In that neighborhood, yes. 
Or something less, maybe. I don’t know. 

Q. Do you sell any foil of the same kind that you sell 
to retail florists for any other uses? A. Not to any 
extent. We do sell a little foil, maybe, to display people, 
or department stores. Very small percentage. 

Q. Do you sell any foil of any heavier gauge than .00065 
to florists? A. Yes, we have one number that we sell. Also 
a minority. 

Q. Do you have any knowledge as to whether there is 
any Austrian imported foil being sold in the San Francisco 
area? A. Adler has imported foil he is selling there, and 
Lion is selling imported foil, also, there. 

Q. In your sales of foil to the retail florists, what in 
your opinion is the most important factor in your sales? 
A. It is price. It shakes down to price, I guess. To 
name one important factor, that is it, price. Always price. 

Q. Is there anything in the retail florist business 

1424 or the nature of it which, in your opinion, makes 
them any more price conscious than anybody else? 

A. Well, I don’t know. It is probably the men that have 
gone into the business, and then again maybe it is the 
training they have had in buying. But they deal in perish- 
able commodities, and maybe the trend there would be— 
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well, just the nature of the thing, the way it has developed 
with those people, they seem to want to take forever to 
pay their bills and they always want price. It is pretty 
hard to put your finger just on what it is. But I am satis- 
fied that they are really price-conscious people. 

Q. Could you elaborate a little more on the perishable 
nature of the florist business, and how that affects price, 
particularly with respect to the public? A. Any perish- 
able—I don’t care whether it is flowers or even fruits or 
vegetables, but expecially flowers—the public, they don’t 
really know on flower from the other. There are a few 
people who really maybe have that much interest to find 
out about it. But you take any given bunch of flowers, 
and there are not very many of the public that can tell 
you whether it was fresh cut or whether it is a few days 
old or whether it has been picked, or what have you. 

So I would say that, following that, the public can be 
fooled. Maybe some of the people in the retail level of 

the florist business might take advantage of that. 
1425 They are grasping and they want high prices for 

this and that, and they want low prices for any- 
thing that they buy. I don’t know, it is—the philosophy 
of that I can’t explain any further, but that is my feeling 
about it. 

I don’t know whether that answers your question or 
given you any ideas. 

Q. From your own knowledge, the florists do not charge 
any separate price for the foil which they wrap around 
pots, do they? A. No, they don’t. 

Q. Therefore, that has to be a part of the general over- 
head? A. That is right. 

Q. Have you seen or observed any lessening of competi- 
tion in the offering of foils to wholesale supply houses— 
florist wholesale supply houses—in the last couple of years? 
Have you seen any lessening of competition in the foils 
that are offered? A. No, I don’t think so. In fact, there 
are probably more. There probably is more competition. 
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Q. Are you able to buy foils today competitively? A. 
Well, with this situation I haven’t tried to buy foils com- 
petitively. What I mean by that is that we really are not, 
I guess, in a—we are not big enough, I guess, to buy foils 
competitively. We would have to go to import foils and 

to an import market to buy them. I just don’t think 
1426 we have enough volume to do that, to work it out 
that way. 

Q. Have you more than once source of supply to buy foils 
from today, if you wanted to buy? A. General foils? 

Q. Yes. A. Oh, yes, sure. 

Q. Arrow Brands is not your sole source of supply? 
A. No. 

Q. You could buy from somebody else if it were not in 
the market? A. Certainly. 

Q. Were you ever offered foils by John T. Raisin Com- 
pany? A. Not recently. 

Q. Do you know anything about the price run by John 
T. Raisin Company? Do you know in what business it is 
engaged? <A. Yes. It produces various types of—con- 
verts, you might say, various types of foils. Maybe labels 
and miscellaneous other things that they make. 

Q. Have you purchased any products other than foil 
from Raisin? A. No, I never have. 

Q. Do you know of any other types of wrappers or 
substitutes for foil in wrapping pots that are being sold? 
A. Well, there is always crepe paper, there are forms of 

mache that they use, pot covers, cellophanes. 
1427 Q. What about colored ceramic pots? A. Oh, yes, 
that is always there. But that is not much in 
evidence today. 

Q. Burlap—have you ever seen burlap used? A.’Oh, 
yes; yes. Burlap has been used, too. And they use some 
imported straw hats. There are a lot of novelties, special- 
ties that they use. 

Q. What about painted pots? A. Painted pots? 

Q. Yes. A. I don’t know about that, painted pots. 
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Mr. Spriggs: I would like to have this marked for 
identification. 

Hearing Examiner Hier: That will be Respondent’s 
Exhibit 41 for identification. 


(The document referred to was marked Respondent’s 
Exhibit 41, for identification.) 


By Mr. Spriggs: 


Q. I hand you Respondent’s Exhibit 41, and ask you 
whether or not that material has come to your attention 
so far? A. Yes, sir. 

Q. In your opinion, would that material be suitable for 
wrap around pots? A. It would. 

Q. Has it been so used? A. It has. 
1428 Mr. Spriggs: I think we may as well offer it. 
Hearing Examiner Hier: Is there any objection? 
Mr. Walker: No. 
Hearing Examiner Hier: Admitted, 


(The document referred to, heretofore marked for identi- 
fication Respondent’s Exhibit 41 was received in evidence.) 


Mr. Spriggs: Along with that we ask that there be 
introduced a page, number 41, from a publication known 
as ‘“‘FTD News’’ for February, 1958, Volume 76, Number 
One, and that would be page 41. 

Hearing Examiner Hier: This will be marked Respond- 
ent’s Exhibit 42. 


(The document referred to was marked Respondent’s 
Exhibit 42, for identification.) 


Mr. Spriggs: We offer that in evidence, 
Hearing Examiner Hier: Mr. Walker? 
Mr. Walker: I have no objection. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for identi- 
fication Respondent’s Exhibit 42 was received in evidence.) 
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Mr. Spriggs: That is about all. 

Mr. Walker: I am not going to take too long. 
1429 I would like to confer, and in seven minutes ready 
to go. 

Hearing Examiner Hier: Confer with whom? 

Mr. Walker: Co-counsel. 

Hearing Examiner Hier: This direct examination has 
been pretty much down the line with all the rest of them. 
I don’t see any necessity for five, seven, or ten minutes 
conferring. We just got started less than an hour ago. 
Go out in the hall and talk for three or four minutes. 
We will stay in session. 

Mr. Walker: Thank you. 


Cross-Examination 
By Mr. Walker: 


Q. In your direct testimony, Mr. Doud, you testified 
that Lion Ribbon sold both to wholesalers and to retailers; 
is that correct? A. That’s right. 

Q. You further testified that they had solicited you? 
A. That’s right. 

Q. You further testified that they had been below the 
prices which you had been able to obtain? A. That’s 
right. 

Q. Your further testified, as I understand it, that price 
was an important inducement and it was hurting you; is 

that correct? A. That’s right. 
1430 Q. How much aluminum foil did you purchase off 
of the Lion Ribbon Company in the last three years? 
A. Very little. 

Q. Did you purchase any aluminum foil? A. In the last 
three years? 

Q. Yes, sir. A. It could be that I haven’t. Maybe I 
did. I don’t recall, 

Q. It wouldn’t be substantial enough that you would 
recall? A. No. That’s right. 
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Q. Who has been your principal supplier? A. Arrow 
Brands. 

Q. The fact of the matter you bought over 90 percent 
of your supply from Arrow Brands, haven’t you? A. 
That’s right. 

Q. Would you furnish the Commission, by letter, your 
purchases from Arrow Brands for the past three years of 
aluminum foil which you sold to the florist trade? A. 
Would I? 

Q. Yes. I don’t suppose you have those figures available 
now? A. No. 

Q. Could you, within the next two weeks, furnish us your 
purchases from Arrow Brands by unit, or dollar sales for 

the—well, by unit, for the past three years, the 
1431 amount that you purchased from them? A. I guess 
so. I could. 

Q. When you go home? A. Sure, I guess so. 

Q. That would be the same as your sworn testimony 
in this case. We will assume that it will be. A. Okay. 

Mr. Spriggs: All right. 


By Mr. Walker: 


Q. Would you desire that placed in camera, so to speak? 
That means that nobody but the attorneys can have access 
to that information? A. Well, I think that that should 
be treated with— 

Mr. Spriggs: It would be treated confidential. 

Mr. Walker: It is understood that this particular exhibit 
we are requesting of the witness will be placed in camera. 


By Mr. Walker: 


Q. And you purchased over 90 percent of your supplies 
from Arrow Brands? A. I would say so. 

Q. Lion Ribbon has offered you aluminum foil? A. 
Surely. 

Q. Do you know what price spread there is between what 
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they offer you foil for and the price that they get 
1432 from the florist retailers? A. I don’t know. I 

couldn’t make any—that is a question of what they 
are up against. Maybe they would sell it to me for 83 
cents. That doesn’t mean that they have established or 
set any definite retail price. They can use it as they see 
fit. I can’t answer that question. 

Q. Do you know what they are getting, what price they 
are getting from the retail florist for a roll similar to the 
83 cents? A. Yes. I had it. The price of $1.00. 

Q. One dollar? A. Yes. 

Q. In other words, you could buy their foil for 83 cents 
and resell it for $1.00? A. That’s right. 

Q. In competition. What kind of foil is that? Is that 
colored embossed? A. That’s right. 

Q. And that is the price today? A. Well, as far as I 
know. I am not— 

Q. What are you purchasing colored embossed foil for? 
A. Well, I am buying it at Arrow Brands list price. 

Q. What is that? A. Eighty-five cents, I guess. I don’t 

know what the price is, to be honest with you. 
1433 =Q. What do you resell that for? A. Well, I sell 
embossed colored—colored embossed foil, which I 
consider competitive, I get $1.25 for it. 

Q. So therefore, on colored embossed foil you are making 
around 7214 percent, aren’t you? A. I don’t know if it 
figures that way. That is the price we established. That 
is what we are working on. 

Q. When you sell foil, the first thing you do is pur- 
chase it from the warehouse and tie up in your inventory? 
A. That’s right. 

Q. What is the size, ordinarily speaking, how much 
do you buy when you purchase aluminum foil, from Arrow 
Brands? Would you buy five thousand rolls, 200 rolls, 
or what? A. Probably somewhere in between there, maybe. 

Q. About 3,000 rolls? A. Or less. It all depends on the 
condition of your stocks, one thing or another. 
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Q. What do you try to keep on stock, if you know? 
A. We try to keep, probably have in the neighborhood of, 
I would say, 3,000 or 4,000 rolls there all the time. 

Q. Do you know what your sales have been running a 
year? A. No, I don’t know offhand. 

Q. In how many rolls? A. No. 

Q. Do you know whether it would be 10,000 a year, 
1434 or 5,000? A. Probably between, it would be some- 
where in between there. I don’t know. 

Q. Your best estimate. Your figure will be furnished. 
That would be 7500 rolls a year? A. Yes. 

Q. And you keep 4,000 or 4,000. Your warehouse, it— 
purchase the rolls, any warehouse? Then you have your 
salesmen out on the road? <A. That’s right. 

Q. What do you pay your salesmen? A. A minimum 
of 10 percent plus. 

Q. Ten percent plus what? A. Well, it should be—there 
are certain other expenses that crop up that a salesmen 
has, such as maybe attending his meetings, conventions, 
maybe some special transportation, or something for some 
reason that we want him over, extra, curricular. We try 
to keep it to a minimum, naturally, but there is 10 plus 
something. 

Q. Ten plus conventions and displays, and things like 
that? A. Things like that. 

Q. Ten percent covers his own cost of transportation? 
A. That’s right. 

Q. His per diem for food and room? A. That’s right. 

Q. And you pay the shipping costs? Is that 

14835 correct? A. No. We have in some cases where 

we have been forced to, you might say, to maintain 

our position. But generally speaking, we don’t sell on that 
basis to the trade. 

Q. What kind of a spread, prior to these price reduc- 
tions did you obtain on colored and embossed florist foil, 
which you have described here, about two years ago? A. 
We are still trying to get it. Our volume is still going 
down because we are not competitive. 
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Q. Would you tell us— A. And we have operated on 
a basis of—It not only goes for foil but other things. 
Other things will really carry you. Well, maybe I shouldn’t 
say it exactly that way. We have made—we have met 
some competition to some degree. But it hasn’t been—it 
has been minor. We think we know what it has cost 
us to do business and we have established a figure, and 
all our merchandise we try to sell on that basis, to return 
us a profit based on those figures, 

Q. Now, could you— A. I don’t know whether that 
answers your question or not. 

Q. Could you tell me what kind of a spread you got, 
approximately, two years ago on colored embossed foil? 
A. What kind of a spread we got? 

Q. Yes. A. I don’t understand. 

Q. What you paid for it, and what you sold for 

1436 it? A. Well, I haven’t got those figures. I can’t 

give them to you. We were getting more than 

we are getting now for foil, and I know that we were— 

but at the same time you are paying a little more for it, 
too, aren’t you? 

Q. I just want to know: You were paying more and you 
were selling it for more? <A. Yes. 

Q. I would like to know the approximate spread: that 
you had. A. We were—I can’t. 

Q. Could you furnish us with that information along 
with the other? A. Sure, I guess so, if it is all right. 
If you say so. 

Mr. Spriggs: What time are you talking about? 

Mr. Walker: Approximately two years ago. 

Hearing Examiner Hier: 1956. 

Mr. Spriggs: I don’t know whether you mean the year 
1956. 

Mr. Walker: Yes. The spread. 


By Mr. Walker: 


Q. What you paid for it and what you sold it for in the 
year 1956? A. I could figure. 
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Q. Would you say that your purchases of Arrow Brands’ 
foil would reflect generally your sales of florist foil? A. I 
don’t understand the question. I am sorry. 
1437  Q. Would you say that your purchases of Arrow 
Brands’ foil—the figures you are going to provide 
us with—would that reflect generally the trend of your 
sales of aluminum foil to the retail florists? 
Hearing Examiner Hier: It is over 90 percent of it. 
I don’t see how he can help it. 
Mr. Walker: I understand. 
Mr. Spriggs: He has inventories. 
The Witness: I still don’t get it. I am sorry. 
Mr. Spriggs: I don’t think that is within the scope 
of the direct examiner. I didn’t go into any of this things. 
Hearing Examiner Hier: I know you didn’t. But you 
implied it. 


By Mr. Walker: 
Q. Would you say that your purchases of foil from 


Arrow Brands would be similar to your sales of foil to the 
florists? A. Well, sure. If I buy so much foil from them 
and I maintain a certain inventory and get a certain 
turn-over on it, I guess it would reflect it. I don’t know. 

Q. That is the only question I want to know. A. I don’t 
get it. But it is all right, I guess, if that is the answer. 
That is the answer. 

Q. Is it? I was trying to get you to save the work of 
giving us the sales. 

Mr. Spriggs: I don’t know that we would be 
1438 obliged to give him the sales. 

Hearing Examiner Hier: He said he has been 
injured by various sundry types of competition. Obviously, 
if his sales show consistent increases year by year, that 
inference is somewhat destroyed. I think the cross-exam- 
iner has the right to develop that. 

Mr. Spriggs: You are over-looking, again, the same 
thing I say we seem to be over-looking, the question of 
profit. 
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Hearing Examiner Hier: He asked for unit sales. Unit 
sales have nothing to do with profit. 

Mr. Spriggs: That makes no difference. He could have 
twice as many unit sales and his profit could still be 
going down. 

Hearing Examiner Hier: That may very well be, too, 
but that is another facet for him to develop. That still 
doesn’t vitiate the sales volume figure. 

Mr. Spriggs: I think all of this is beyond the scope 
of the direct examination. I have object to it and I am 
objecting to it. 

Hearing Examiner Hier: Objection overruled. 

Go on with your questions. 


By Mr. Walker: 


Q. In addition to the purchases of foil from Arrow 
Brands, could you also give us the sales of aluminum 

1439 foil to retailers for the last three years? 
Mr. Spriggs: I don’t know that this man keeps 
separate records of his foil and separate records of his— 

Hearing Examiner Hier: I don’t know either. He must 
have some sort of record. 

Mr. Spriggs: If he has any objection—and I have the 
right to inform him—if he has any objection to furnishing 
this he can state it to the Examiner. 

Hearing Examiner Hier: Sure, he can state it. 

Mr. Spriggs: If he doesn’t want to furnish it, he can 
decline to. 

Mr. Walker: He can decline to. But maybe we can 
issue a subpena for it. 

Hearing Examiner Hier: That is the way to test it out. 
He is presently unable to give it to you. 


By Mr. Walker: 


Q. Could you furnish us with that information? A. Well, 
it would be a job to break it down. 

Q. How much of a job would it be? A. There are an 
awful lot of tags to go through there. 
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Q. Isn’t the fact of the matter that you could show your 
purchases from Arrow Brands and that would be a reason- 
ably accurate gauge of your sales? A. Sure. 

Q. That is all. 
1440 Hearing Examiner Hier: If that is a gauge, we 
will take it as a gauge. 


By Mr. Walker: 


Q. You said you also handled items other than .00065, 
one other item of foil, a heavier gauge foil? A. Yes. 

Q. What percentage of your sales would be in the heavier 
gauge foil in the last year? A. It would be small. 

Q. Five percent? A. Maybe. 

Q. If approximately five percent? A.I would say, 
maybe. It would be small. It is a specialty item. 

Q. You also testified as to a group of materials other 
than aluminum foil used by florists. The fact of the 
matter is, all of those other materials lumped together 
would be less than 3 percent of the market or three percent 
of the sales? A. I wouldn’t attempt to answer that ques- 
tion. 

Q. Do you sell cellophane? A. Surely. 

Q. Do you sell it for florist wrap? A. Some. 

Q. How much? A. That is a guess. 
1441 Q. Comaparatively. A. It is minor. Small. 
Q. It is very small; isn’t it? A. Well, I don’t 
know. There is one item in there that we sell quite a 
bit of. 

Q. For florist wrap? A. Yes. Used for pot wrap. 

Q. Compared to the total volume of sales in aluminum 
foil, what would it be? A. It would still be small. 

Q. The same thing is true of burlap, painted pots, and 
crepe paper? A. That’s right. Hach item is small. 

Q. Respondent’s Exhibit 41 is burlap, for example? A. 
Yes. 

Q. This particular material is not self-forming. I mean, 
you can’t put it under a flower pot. You have to tie it and 
pin it? A. That’s right. 
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Q. And that is more trouble than the use of aluminum 
foil because you don’t have to tie and pin that; isn’t that 
correct? A. That’s right. 

Q. It is not waterproof, is it? A. No. 
1442 =Q. And you have to plug up the hole in the bottom 
of the pot before you put it around, and that is an 
important item in selling. Burlap has been on the market 
along time, hasn’t it? A. Yes. 

Q. And it doesn’t have much of the market, does it? 
A. No. 

Q. The fact of the matter is, aluminum foil has over 95 
percent of the market to be used as a decorative covering 
for flower pots used by retail florists; isn’t that correct? 
A. I don’t know that figure. I say it has the biggest share 
of the market. 

Q. Ninety-five percent, you say? A. I don’t know. 

Q. You wouldn’t know? A. No, sir. 

Q. From your own sales, you don’t know? A. No. 

Q. And the reports of your salesmen. 

Also Burlap and all these other items cost more, don’t 
they, more than aluminum foil? A. Yes. 

Mr. Walker: That is all. 

Hearing Examiner Hier: Any redirect? 

Mr. Spriggs: No, sir. 
1443. Hearing Examiner Hier: Nobody asked this 
gentleman the $64-dollar question, so I suppose I 
will have to ask him. 

You testified that you are suffering business-wise in 
the resale of Arrow Brands’ foil because of the much 
lower price of these imported foils. Why do you continue 
to buy Arrow Brands’ foil? Why don’t you by this Italian 
foil or Austrian foil and sell it? 

The Witness: Well, I think it is obvious. I answered 
that question. 

Hearing Examiner Hier: Tell me again. 

The Witness: I am just not that big. I can’t—you 
have to— 
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Hearing Examiner Hier: Do you mean you are finan- 
cially incapable of buying, is it, 2500 rolls or more at one 
time? 

The Witness: Well, maybe not, but—well, I will put it 
this way: I wouldn’t buy it if I could. 

Hearing Examiner Hier: Why not? 

The Witness: Well, because I wouldn’t. 

Hearing Examiner Hier: Do you have a prejudice 
against— 

The Witness: Let me put it that way, then. 

Hearing Examiner Hier: Anything more? 

Mr. Spriggs: Just a moment. 


1444 Redirect Examination 
By Mr. Spriggs: 


Q. Your competitors who are selling to retailers are buy- 
ing foreign foil, are they not? A. That’s right. 

Q. And they have their sources of foreign foil? <A. Yes. 

Q. Do you have any objection to buying from a concern 
which is doing both a resale and wholesale business? A. 
Well, there is always an objection there, where they are 
competing with you. That is a natural feeling. Sure, 
we have objection. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: Are you through? 

Mr. Walker: Yes, sir. 

Hearing Examiner Hier: You are excused, Mr. Doud. 


(Witness excused.) 


Whereupon, 
Leon Moskatel 


was called as a witness on behalf of the Respondent and, 
having been first duly sworn, testified as follows: 


Direct Examination 


Hearing Examiner Hier: Give the reporter your name. 
The Witness: Leon Moskatel. 
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1445 By Mr. Spriggs: 


Q. Where is your place of business, Mr. Moskatel? A. 
In Los Angeles, 
Q. How long have you been in business in the Los 
Angeles area? <A. Since 1921. 
Q. In what business did you start out? A. The flower 
business—cut flowers. 
Q. Will you just describe generally how you first started 
out, and to what you progressed in the course of your 
business from 1921 to the present time? A. I arrived in 
Los Angeles in 1921 and things wasn’t so good, so finally 
some friend of mine put me wise, he said, ‘‘Why don’t you 
go peddle some flowers? Anything will do’. So I com- 
menced peddling flowers. And for about a year and a half. 
And then we opened up street stands, what we call them in 
Los Angeles, open shops, and gradually progressed. During 
the depression-time we lost everything and come back 
again from peddling in 1931, or 1932; and in 1933 opened 
up a street stand. And that is when I met Mr. Roth. 
I never forget the first time. In 1935 I moved to Berkeley 
for a little shop over there, in the University. And then I 
moved back to Los Angeles and started in the wholesale cut 
flowers end of it. 
In 1946, I started a supply house, and we com- 
1446 menced a supply house. And in 1953, I dropped the 
cut flowers and just gone strictly in the supply busi- 

ness until today. 

Q. And you originally started out selling retail flowers? 
A. Oh, yes. Peddling. 

Q. How many stores do you have in Los Angeles? 
Wholesale supply—buildings, that is? A. We have two 
sales rooms and two warehouses. Four altogether. 

Q. And that is located on Wall Street, I believe? A. One 
on Wall Street, one on St. Julian. In fact, one on Wall 
Street and three on St. Julian. 

Q. Do you handle about everything in the wholesale 
florist supply business? A. Pretty near all. 
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Q. What territory do you cover in your activities in the 
wholesale florist supply business? A. Well, indirectly, we 
cover from San Diego to Sacramento. Actually, I don’t 
call on the trade, you know, ourselves. We don’t call on 
trade. But we have what we call ‘‘route people’. There 
are 28 of them. 

Q. Twenty-eight? A. Twenty-eight of them. They buy 
from us or they take the orders ahead of time and deliver 
the following day or the day after, whenever they have 
time, 

Q. Do your activities extend outside the State of 
1447 California at all? A. They go as far as Arizona. 
We have some customers in Arizona. They write in. 

Q. Do you inelude foil in the products you sell? A. Yes, 
sir. 

Q. About how long have you sold foil? A. Since 1946. 

Q. What is your source of supply for foil now? A. At 
present? 

Q. Yes. A. Arrow Brands, and odds and ends from 
other people. 

Q. In the last five or six years, who are the various 
persons that solicited you to buy foil? A. Quite a few. 
You want names? 

Q. Yes. A. Highland called on us—Highland Supply, of 
Tllinois. Also, Lion Ribbon. Catty calls up, and a fellow 
here in Long Island, I don’t recall his name, but he keeps 
writing to us that he went in the foil business, a short 
while, not long ago. 

Q. Somebody else on Long Island, you say? A. Yes, but 
I don’t recall the name. I can’t tell you. But I have 
records. 

Q. What about Johnston Foil Manufacturing Company? 

A. Well, we bought from Johnston from ’47 till °56, 
1448 and they were the main suppliers to us at that time. 
In 1956, I think it was, the salesman called on us 
and said they won’t sell us any more. He said between you 
and I the reason is that they had an understanding between 
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Johnston and Highland Supply that Highland Supply 
would buy all the raw material from Johnston if they don’t 
sell us. And I went outside and tried to solicit what could 
be my supply, because we use quantities. And I called 
on Lions and I called on Arrow Brands. Lion Ribbon 
offered me European foil at the prices equal to Johnston, 
at approximately 80 cents a roll. 

At that time I was buying very little from Arrow Brands. 
I called up Arrow Brands on the ’phone, if he could supply 
me foil competitive to Lion. He said, ‘‘What price are 
they ?’’ 

I said, ‘‘80 cents for embossed foil’’. 

He said, ‘‘I will come down and see you.’’ 

So, either a day or two or a week, I don’t know exactly, 
he come down and set the price at 80 cents, and I continued 
buying from him since. 

Q. At the time that price was 80 cents, what was Arrow 
Brands getting for it, if you recall? A. He was getting 
between 90 cents or 95 cents, if I am not mistaken. 


Hearing Examiner Hier: When was this? 
The Witness: 1956. 


1449 By Mr. Spriggs: 


Q. 1956 or— A. 1955. I ean give you records. 

Q. You remember when the prices were reduced in the 
summer of 1957, the general price reduction? A. Yes. 

Q. I hand you this exhibit, Respondent’s Exhibit 5-A, 
which is— A. I have to correct myself on the previous 
statement. I think it was ’57, instead of ’56. Iam not sure. 
Pretty soon I will get records and give it to you in detail. 

Mr. Walker: I can’t hear. 

The Witness: I recall the previous year’s quotation. 
I think it is ’56 or ’57. I will give you the right answer, the 
right date, as soon as I get my information. 

Hearing Examiner Hier: Is it in this room? 

The Witness: I give it to this gentleman. 
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By Mr. Spriggs: 


Q. Do you mean this information (handing document to 
the witness)? A. Yes. Maybe you help me. What year this 
(indicating) ? 

Q. That is 57. A. 57. 

Q. I ask you to look at Respondent’s Exhibit 5-A, and 

directing your attention to the date of August 20, 
1450 1957, of price reduction of the foil; silver, 65, color, 

75, and silver embossed, 90 cents; and colored em- 
bossed, $1.10; and then the 85 cents for the embossed; tell 
us when, with reference to this date, did your conversation 
with Mr. Roth by Lion Ribbon take place? Was it in the 
same year, do you know? A. May I ask the month, please? 

Q. It was August. August 20. A. I couldn’t recall ex- 
actly. You mean when I called Mr. Roth? 

Q. Yes. I am first getting the year fixed. A. It was ’57. 

Q. With reference to the date of August 20, do you re- 
member was it before or after? A. The conversation that 
I had with Mr. Roth? 

Q. Yes. A. Seems to me it was after. I am not sure. 
I couldn’t testify. 

Q. Do you have anything in your records which would 
refresh your recollection? A. In Los Angeles? In Los 

Angeles, I don’t have it here. 
1451 Q. Do you know whether Lion’s representative 
called on you? Was his offering to you at your 
place in Los Angeles? A. Yes, Los Angeles. 

Q. I wish you would look at RX-23, the foils that are 
shown there, and I will ask you whether, in your opinion, 
those are foils that are sold to florists? A. That is right. 
Those are sold to florists, 

Q. Do you recognize any patterns in there similar to any 
patterns that you have got? A. Quite a few. We handle 
this one, Grape Leaf, and Polka Dot. 

Q. Will you feel those foils and see whether as to thick- 
ness in your opinion the thickness of the foil— A. This 
is a regular florist foil. 
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Q. What is the Floral Supply Syndicate? A. I didn’t 
get that. 

Q. What is the Floral Supply Syndicate? A. A supply 
house. Wholesale floral supply house. 

Q. Where does it do business? A. Los Angeles. 

Q. Is it a competitor of yours? A. Yes. 

Q. Is it very active? A. Yes. 

Q. I show some foils in the Floral Supply Syndi- 
1452 cate catalog. On Pages 10 and 11. I ask you to 

look at those foils and the prices. Take the satin 
foil at 85 cents a roll for fifty or over, and I ask you what 
effect that price has—and it is to the retail trade, is it not? 
A. This particular foil, plain foil, is sold more outside 
the flower business than is sold for the florist’s use. This 
particular, the plain one. 

Q. I see. A. It is more a decorative line. It is sold 
through the florist supply houses to various window deco- 
rators, liquor industry, various lines. The embossed foil 
is sold mostly to the florist trade. 

Since this price quotation—I don’t know what questions 
would have been asked—I should have brought more 
records—we lost pretty near eighty percent of the plain- 
foil business, for the simple reason we never met these 
prices yet. 

Q. I was going to ask you what effect the price of 85 
cents a roll for satin foil had on the prices that you were 
able to charge to the persons you sold your foil to. A. I 
answered that question ahead of time. About eighty per- 
cent, 

Q. Did that price of 85 cents a roll affect the price that 
you could afford to pay to your supplier for that kind of 

foil? A. Sure. We can’t afford to sell them at 
1453 fifteen cents profit a roll. 

Q. Let’s take the ripple foil at 95 cents a roll for 
fifty or over. How did that affect— A. It affected a little 
bit but not as much as the plain foil for the simple reason 
the plain foil purchasers are fifty, one hundred, and two 
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hundred rolls. When the florist comes up with one, two, 
three, or during the season twenty-five, they don’t mind 
paying the nickel or dime extra that we are charging 
against the other fellow because we have access to the 
purchases where they come to the store and will buy every- 
thing they want in one particular place. 

Q. You sell retail, too, do you not? A. Some of it, yes. 
They can come in our place and buy maybe fifty or sixty 
items of different varieties. And if they have to pay 25 
or 30 cents more for three rolls of foil, they don’t mind. 
That is the difference between the embossed foil and the 
plain foil. We didn’t lose much business on the embossed 
foil in our place—in my place, I say. But in plain foil we 
lost a lot. 

Q. What about Wrapsody Foil—as they spell it, W-r-a-p- 
s-o-d-y—95 cents a roll? A. All embossed foil is the same 
thing. Just different names. Different designs have dif- 
ferent names. All the same. 

Q. This is imported foil, is it not? A. Yes. 

1454  Q. Referring to the Floral Supply Syndicate, is 

there any other concern in Los Angeles that sells 
foils, imported foils that are in competition with you? 
A. Our next-door neighbor, Pacific Ribbon Mills, they sell 
some. They are just started in fact, the last two or three 
months, and never had it up until then. And he has to meet 
the price of the Syndicate for the simple reason they cover 
the same territory, and they do send salesmen outside, and 
they meet competition, I never met those prices yet be- 
cause I didn’t have to. But they are meeting one another. 

Hearing Examiner Hier: You say you didn’t have to. 
Didn’t you tell me a minute ago you lost eighty percent of 
your business? 

The Witness: On the embossed foil. 

Mr. Spriggs: He means on the plain foil he lost. 

The Witness: I lost on the plain foil, not the embossed. 
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By Mr. Spriggs: 


Q. Pacific Mills sells what kind of imported foil, do you 
know? Is it Italian or Austrian? A. I really don’t know. 
I couldn’t tell you. It looks like Italian, but I wouldn’t 
swear to it. 

Q. Do you know whether Lion Ribbon has imported 
foils? A. Yes. 

Q. Does Lion Ribbon operate in your area? 
1455 A. Their salesmen call on us, 

Q. Do you know whether it sells both retail and 
wholesale in your area? A. Yes, they do. 

Q. What effect does that have on the competition and 
the prices that you can get for your material? A. As I 
explained before, I, as an individual supplier to the florists 
in the Los Angeles territory, it doesn’t hurt me as much 
as it does hurt the other competitors, for the simple reason 
when they ship out from the East, they have to be in 
quantities, and the majority of our customers, the 
Moskatel Supply Florists, we supply five or ten rolls. It 
does not pay them, freight-wise, the import from the East. 
We hold our own very good. Maybe we lose some, but 
not very much. But the other ones hurt them because they 
call on the same trade. 

Q. Do you know whether the colored and embossed foils 
that you sell to florists are also sold to others for other 
uses? <A. Yes, sir. 

Q. What other uses are they sold for? A. A thousand 
and one items, 

Q. Can you name some of them? A. Used for toy mak- 
ing, decoration for windows, trimming, any imagination 

you can use can be used. We use them, in fact. 
1456 Hearing Examiner Hier: Mark this as RX-43. 


(The item referred to was marked Respondent’s Ex- 
hibit 43 for identification.) 
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By Mr. Spriggs: 


Q. I ask you to look at this roll of foil, RX-43, and tell 
me whose foil this is? A. It is mine. 

Q. As you sell it? A. Yes. 

Q. Whose label is that? A. My own. 

Q. How long have you had that label? A. Since 1947. 

Q. What kind of foil is it? A. It is florist foil. 

Q. Is it embossed? A. Yes, it is embossed. 

Q. Is it unsupported? That is, is it laminated or plain? 
A. What do you mean? 

Q. It is not paper-backed foil? A. No. It is plain foil. 

Hearing Examiner Hier: Is it a private-label affair? 

Mr. Spriggs: No, sir. 

Hearing Examnier Hier: He said he has his label on 

it, 
1457 Mr. Spriggs: That is true. 
Hearing Examiner Hier: He is not a converter, 

is he? 


Mr. Spriggs: No, he is not a converter. 

The Witness: This I convert myself from Jumbo rolls 
to smaller rolls. 

Hearing Examiner Hier: That is a different type of 
conversion. 

Mr. Spriggs: Now, wait a minute. 


By Mr. Spriggs: 


Q. Where did you get this foil? A. This is Johnston 
foil. 

Q. Johnston Foil Manufacturing Company? A. Yes. 

Q. In what size do you buy it? A. I think it is 5,000 
feet rolls, They come nine inches in diameter and fifteen- 
inch, the heavier one. This one comes in nine-inch diameter 
rolls. 

Q. Do you sell any of this foil to florists? A. Yes. 

Q. And you sell it for these other uses? A. Yes, 

Q. I show you another roll of foil with a label on it. 
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Whose foil is that? A. This is also Johnston foil. 
1458 Q. That is, bought from Johnston? A. That is 
right. 
Q. Do you sell that foil? A. Yes. 
Hearing Examiner Hier: That will be marked RX-44, 


(The item referred to was marked Respondent’s Ex- 
hibit 44 for identification.) 


Hearing Examiner Hier: What is the color? 
The Witness: Chartreuse. 


By Mr. Spriggs: 


Q. For what various uses do you sell the chartreuse, 
RX-44, the foil just identified? A. We have many colors. 
It is not only chartreuse in this foil. We sell it for window 
decorations of all kinds. They call it puffing foil. 

Q. Do you sell any of it to florists? A. Some of it, yes. 

Q. What is the gauge of this foil? A. They call it .00065. 

Q. Was the gauge of the other foil, RX-43, the same? 
A. Yes. 

Q. How long have you had the label? A. 1947. 

Q. What is the size of these rolls? A. Twenty inches 

by fifty feet. 
1459 Mr. Spriggs: I offer these two in evidence. 
Mr. Walker: No objection. 
Hearing Examiner Hier: RX-43 and 44 are admitted. 


(Whereupon, the items referred to, heretofore marked 
Respondent’s Exhibits 43 and 44 for identification, were 
received in evidence.) 


(Respondent’s Exhibit 45 was marked for identification.) 


By Mr. Spriggs: 


Q. I hand you still another piece of foil which has been 
marked RX-45 and ask you whether you sell that foil? A. 
Yes, I do. 

Q. Is that your label on it? A. That is right. 
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Q. Did you produce those foils or furnish those foils to 
me? A. Yes, 

Q. From whom do you purchase that foil? A. This is 
Johnston foil. Paper-backed foil. 

Q. Laminated? A. Laminated. 

Hearing Examiner Hier: Johnston? 

The Witness: Yes, sir. 


By Mr. Spriggs: 


Q. What is the size of the roll? A. Twenty-six inches 
by fifty feet. 
1460 Q. Is it colored? <A. Yes. 
Q. Is it embossed? A. No. 

Q. For what uses do you sell that foil? A. For gift 
wrap. 

Q. Do you sell any of it— A. For window background. 

Mr. Spriggs: May I mark this as RX-46. 


(The item referred to was marked Respondent’s Exhibit 
46 for identification.) 


By Mr. Spriggs: 


Q. I hand you RX-46 and ask you what kind of foil that 
is? A. This is paper-backed foil. 
Q. Laminated? A. Laminated. 
Q. Is it colored? A. Yes. 
Q. It is embossed? <A. This is. 
Q. What is the source of that foil? A. What do you 
mean? 
Q. Where did you get it from? A. Pacific Coast Ribbon 
Mills. 
Q. You furnished that to me, did you not? A. 
1461 Yes. 
Q. Do you know whether this is imported or— 
A. It is imported. 
Q. From where? A. It looks like Italian. 
Q. It says Austrian on it. 
Mr. Walker: If it says Austrian on it, let’s assume it 
is Austrian. 
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Mr. Spriggs: Yes. 
The Witness: I bring the wrong glasses today. I can’t 
see, 


By Mr. Spriggs: 


Q. Do you know whether that is sold in your area by 
Pacific Coast Ribbon Mills? A. Yes. 

Hearing Examiner Hier: Did he just buy these things 
and bring them here as exhibits, or does he deal in them? 
Do you deal in all these? 

The Witness: Yes. 

Hearing Examiner Hier: You buy them and resell them 
to these routemen, as you spoke of them? 

The Witness: Yes, sir. 


By Mr. Spriggs: 


Q. Do you buy and deal— A. No. This I bought from 
next-door for my own information. 
1462 Hearing Examiner Hier: Then you didn’t buy 


that for resale? 

The Witness: No, not this one. 

Mr. Spriggs: This simply a product of Pacifie Coast 
Ribbon Mills, colored and embossed, laminated foil, im- 
ported, from Austrian, and being sold in that area. 

We offer them in evidence. 

Hearing Examiner Hier: RX-45 and 46 are admitted. 


(The items referred to, heretofore marked. Respondent’s 
Exhibits 45 and 46 for identification, were received in 
evidence.) 


Hearing Examiner Hier: How much did you pay for 
RX46? 

The Witness: $2.25. 

Hearing Examnier Hier: That is a fifty-foot roll? 

The Witness: Fifty-foot roll. 


By Mr. Spriggs: 


Q. This is all called decorative foil, is it not? A. That 
is right. 
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Q. What effect, in your opinion, does advertising have 
on you in influencing you to buy foil? A. Which way do 
you mean? Advertising by whom? 

Q. Do you buy because of advertising? Does advertis- 

ing cause you to buy? A. The only time I buy 
1463 advertising influence is if the customers come in 

asking for the same merchandise. Then we have to 
get it. Otherwise, we use our own judgment to buy, price, 
quality, and so forth and so on. 

Q. Do you have any salesmen calling upon you or 
soliciting you to buy foil, other than Arrow Brands? A. 
They consider us one of the large users in the Pacific Coast 
and they always call on us. 

Q. Since the date of the acquisition by Reynolds Metals 
Company or Arrow Brands, which was in August 1956, 
have you noticed any lessening of competition in foil? A. 
I don’t think so. In fact, it is worse competition now 
than it was before. 

Mr. Walker: I ask that that answer be stricken, ‘‘worse 
competition.’’ 

Hearing Examiner Hier: That is a qualitative answer. 
You asked for a quantitative answer rather than qualita- 
tive. The last answer may be stricken. 

Mr. Spriggs: I think this gentlemen’s words— 

Hearing Examiner Hier: It is not responsive to the 
question. If you want to put that question, put it. 


By Mr. Spriggs: 


Q. What can you say as to the increase or decrease of 
competition— A. Increase of competition. 
Q. —between the foil situation in the— A.In 
1464 the last two years— 
Q. Wait until I finish. (continuing) before 
August 31, 1956, and after 1956? A. Increased the com- 
petition. We are getting competition more in the Pacific 
Coast, especially in the Los Angeles area, than we had 
before, for the simple reason they are all trying to break 
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prices. I don’t know what the original cost is, but they 
are all cutting prices. 

Q. Have the prices been reduced since 1956? A. Well, 
yes. 

Q. Mr. Moskatel, what other things besides foil are used 
to wrap pots with? 

Hearing Examiner Hier: Did you hear the answer that 
Mr. Doud gave when you were sitting in the room about 
these ceramic pots, this, that, and the other thing? 

The Witness: Yes. 

Hearing Examiner Hier: Do you adopt that as your 
answer? 

The Witness: Not so much in our territory. 

Hearing Examiner Hier: Go ahead then. Question 
him. 


By Mr. Spriggs: 


Q. What are the substitutes? A. We use straw hats 
for wrapping pots during the holiday season, like Easter 


and Christmas time, and then if we use papier- 
1465 mache to put the pot inside, papier-mache for water 
protection, we also cover it with foil in our part 
of the country for the simple reason papier-mache is on 
the greyish side and we put the pot inside and it doesn’t 
look colorful. We have to cover it with something. In 
the end we use less cellophane for pot cover and crepe 
paper, florist crepe paper. That is about all we use. We 
don’t use, as Mr. Doud testified, burlap; we don’t use 
it in our territory. 
Q. What about painted pots? A. Not very many. 
Q. What about ceramic pots? A. Not for flower usage, 
not very many. 
Q. I don’t know whether you have looked at these or 
not. Will you look at these? A. This is papier-mache. 
Q. What are those pots that are shown on the paper 
that I have just handed you? A. This is used mostly for 
cut flowers. 
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Q. Are those wrapped with foil or are they used in the 
shape in which they are? A. It all depends who sold them, 
who made them. If a high-class florist make them, usually 
the customer wraps them up a little bit, with foil, or lays 
cellophane on the outside to take the effect of the color 
pot. But the lower grades of flower shops sell them like 

this (indicating). 
1466 QQ. They send the pots out in the forms that these 
pots are shown here? A. Yes. 

Q. Formart Containers, Inc., did you ever hear of that 
before, of the concern that manufactures those? A. I 
heard of it. I never used this product. 

Q. What about Trump Containers, have you ever heard 
of that concern? A. I heard of that. 

Q. Are those containers used undecorated by some florists 
in selling? A. Yes. This, for your own information, this 
merchandise manufactured by those people, are not sold 
in the Pacifie Coast. 

Q. They are not? A. We have our own supplier in 
Oregon. On account of freight-wise, we buy from them. 

Q. Are you able to say whether the designs— A. The 
designs are similar. 

Q. And the uses are the same? A. The same. 

Mr. Spriggs: We offer in evidence, first, the advertise- 
ment of Formart, then Trump Containers. 

Hearing Examiner Hier: What magazine is this out of, 

and what issue—Trump? 
1467 Mr. Spriggs: FTD Magazine—Florist Telegraph 
Delivery Association. I don’t know the issue. 

Hearing Examiner Hier: RX-47 is Trump Containers; 

48 is Formart Containers. 


(The items referred to were marked Respondent’s ex- 
hibits 47 and 48 for identification and received in evidence.) 


Hearing Examiner Hier: Are you about through with 
this witness? 
Mr. Spriggs: Yes, sir. 
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Hearing Examiner Hier: We will recess for lunch until 
two o’clock. 

(Thereupon, the hearing was recessed, to reconvene at 
2:00 p.m, this day.) 
1468 AFTERNOON SESSION 

(2:00 p.m.) 
Hearing Examiner Hier: You may proceed. 


Whereupon, 
Leon Moskatel 


resumed the stand and, having been previously duly sworn, 
testified further as follows: 
Cross Examination 
By Mr. Walker: 


Q. Do you have a record of your sales with you? A. 
The purchases, not of the sales. 
Q. Do you have that? A. Yes. 


Mr. Spriggs: This is what you told me you saw, and 
I showed it to you. 

Mr. Walker: Did you put this in evidence? 

Mr. Spriggs: No. 


By Mr. Walker: 


Q. Using this to refresh your memory with, in 1953 and 
1954 did you purchase most of your foil that you used for 
florist foil from the Johnston Foil Manufacturing Com- 
pany? <A. Yes. 

Q. Was the same thing true in 1954 and 1955? A. Yes. 

Q. Was the same thing true in 1955 to 1956? A. 

1469 I haven’t got the right glasses. Would you mind 

helping me out? I put them down here. These are 
correct figures. 

Q. These are the correct figures? A. Yes, sir. 

Q. Isn’t it true that your purchases from the Johnston 
Foil Company were in jumbo rolls? <A. Right. 
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Q. And then you converted? A. That is right. 

Q. And you wrapped your own? A. That is correct. 

Q. You are not buying from the Johnston Foil Company 
at the present time? A. We just bought heavy foil, the 
base metal foil now. 

Q. You don’t buy anything from them that goes into 
florist foil? A. No. As I testified before, in 1957— 

Q. 1956? A. 1957 or 1956, they said they wouldn’t sell 
me no more because they had a verbal understanding with 
Illincis—Highland Supply in Illinois, that they wouldn’t 
sell me no more. So I went outside. 

Q. And then you went to Arrow Brands? A. Yes, I 
went to Arrow Brands. 

Q. There were other people who sold florist foil of 
1470 .00065, both colored and embossed, in jumbo rolls; 
is that not true? A. Other people sold? 

Q. Other than Johnston Foil Manufacturing Company. 
A. That they sold to the trade? 

Q. Yes. Reynolds sold it, for one. A. Not that I know 
of. 

Q. You don’t know whether or not, then, Reynolds Metals 
Company sold colored and embossed foil at so much a 
pound to people who wanted to take it and convert it, 
cut it and size it? A. I haven’t had the experience. I 
don’t know. 

Q. Did you know of any company other than the John- 
ston Foil Company that sold colored and embossed foil or 
colored foil .00065, other than the Johnston Foil Manufac- 
facturing Company? A. Highland Supply approaches 
us from time to time and they wanted to sell us in jumbo 
roll, but we never had that occasion to buy because they 
couldn’t meet the price. 

Q. Kaiser Aluminum Company made aluminum out on 
the West Coast and sold it in colored and embossed, did 
they not? A. Maybe they did, but I don’t know. I never 
had occasion to come down. They never called on us. 

Q. And the same is true of Alcoa, isn’t it? A. Not that 
I know of. I don’t think they did. 
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Q. The only one you knew about was Johnston 
1471 Foil Manufacturing Company, that offered you both 
colored and embossed in jumbo rolls; is that right? 

A. That is right. 

Q. That is the only one you were aware of? A. That 
is right. 

Q. Then after Johnston didn’t want to sell you any more, 
you went over to Arrow Brands and bought by the roll, did 
you not? A. That is right . 

Q. Did you try to buy by the jumbo roll there? A. 
No. We had a conversation and he said he could supply 
to me more conveniences and it would be easier for me to be 
handling, for the simple reason he had a plant in Long 
Beach and it would be much profitable to be to buy in 
put-up rolls, in smaller rolls. So we come to an under- 
standing and I started to buy from him. 

Q. Before that time you had converted it into the same 
size rolls that you are getting it from Arrow Brands at the 
present time? A. Same size. 

Q. Using those figures, and assuming they are correct as 
you have testified—are these figures on here correct? 
A. Yes, 

Q. You made them from your books? A. Yes. 
1472 = Mr. Walker: I would like to offer this particular 
paper in evidence, marked for the purpose of iden- 
tification as Commission’s Exhibit 192. 


(The paper referred to was marked Commission’s Ex- 
hibit 192 for identification.) 


Hearing Examiner Hier: What is that? A list of sales? 

Mr. Walker: A list of purchases from the years 1953 on 
up to and including 1958, which includes the prices of 
different types of foil— 

The Witness: 1957. 

Mr. Walker: Up to and including 1958—1953 to 1958. 

Hearing Examiner Hier: Do you object? 

Mr. Spriggs: No, sir. 
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Hearing Examiner Hier: Admitted. 
Mr. Hougton: It ought to be in camera. 
Mr. Spriggs: Yes. 


(Whereupon, the paper referred to, heretofore marked 
Commission’s Exhibit 192 for identification, was received 
in evidence and ordered Srazep.) 


By Mr. Walker: 


Q. In the year 1954 you show the purchases from the 
Johnston Foil Company by pound. Do you know how 
much a roll weighs? A. Four-fifth of a pound. 
1473 QQ. Then it would be a simple matter—your pur- 
chases from Arrow Brands are shown on a roll basis, 
are they not? A. They are shown on a roll basis. Also 
in dollars. 

Q. In dollars and on a roll basis? <A. Yes. 

Q. In other words, each roll weighs four-fifths of a 
pound? A. That is right. It weighs a little bit under. We 
call the other one ‘‘lost.’? We figure on a cost basis. Lost 
or wasted. 

Q. In addition to the purchases that you have shown on 
there, you testified that you made certain spot purchases 
from a few other companies. Do you remember who those 
companies are? A. I bought some close-out from Lion Rib- 
bon Company. 

Q. Lion Ribbon Company? <A. They had a close-out. 
T bought them at a close-out. I bought them at a close-out 
price. 

Q. When was that? A. I bought some this year; I 
bought some last year, too. 

Q. About how much did that amount to? A. This year 
it amounted to maybe five or six hundred rolls. Last year 
it amounted to more. I haven’t the correct figures. If 
it is necessary, I will forward them to you. 

Q. Would you mind doing that? A. No. 

Q. Did you buy any other spot orders? A. No. 
1474 Not much. 
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Q. Just from Lion Ribbon? <A. Just Lion Rib- 
bon Company. And for your own information, in that 
$8,000, also, there is a purchase, spot purchases from 
Arrow Brands on a close-out, too. 

Q. That was in the year 1955 to 1956? A. Yes, sir. 

Q. Do you know what you paid for the spot purchases 
to Arrow Brands that year? A. Fifty cents. It is a close- 
out. 

Q. And how many rolls was that? A.I couldn’t tell you 
accurate. 

Q. Was it a thousand or five hundred? A. More than 
that. Two or three thousand or more. 

Q. And that was colored? A. Colored, yes. 

Q. Did you get any close-outs from Arrow Brands in 
the years 1955 to 1957, less than the prices shown here? 
Pardon me, 1956 to 1957. A. That is the only purchase, 
only one time. 

Q. Respondent’s Exhibit 46 you sell as gift wrap? A. 
Yes. 


Q. That is a paper-backed laminated foil? A. That is 
right. 


Q. And that is not used by the florist, is it? A. 
1475 Not very much. 
Q. These other exhibits that you have discussed 
this morning, you are not making at the present time? A. 
No. 
Q. These were made approximately two years ago? A. 
Just about two years ago. 
Q. And they are not available to the trade at the present 
time? A. We have it left over. 
Q. What you have left over you are selling? A. We are 
selling. 
Q. But you don’t intend to continue this on? A. No, 
not at the present time. Unless we are forced to. 
Q. Did you ever deal with M. H. Levine in New York? 
A. Well, at the beginning in 1946 or 1947. Not much since. 
Q. You haven’t dealt in any since? A. No. 
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Q. Do you know whether he is still in business today or 
not? A. Yes, he is still in business. 

Q. Are you sure of that? A. As far as I know. 

Q. Do you know if he has been in business in the last two 
months? A. I couldn’t tell you. We don’t do much with 

him, so I have no correspondence. If he is out of 
1476 _ business it is a surprise to me. 
Mr. Walker: That is all, your Honor. 


Redirect Examination 


By Mr. Spriggs: 


Q. Do you sell any of the foil that you have been buying 
from Arrow Brands for other uses than as florist wrap? 
A. Oh, yes. 

Q. So that these two types of foils that I have in my 
hands, which are RX-44 and RX-43, do you sell any similar 
or comparable foils that you buy from Arrow Brands to 
other than florists for use as florist foil? A. We sell to 
many lines of business. 

Q. Do you sell any Arrow Brands foil to distilleries? A. 
Yes. 

Q. Can you name the other uses or users that you sell the 
Arrow Brands foil that you are now buying? A. Do you 
mean to whom we sell now? 

Q. Yes. A. We sell to window trimmers. We have in- 
terior decorators who buy from time to time. The whole 
liquor industry, they use also for packaging liquor or deco- 
rating windows or other outfits, and pretty near every win- 
dow derocator in Los Angeles comes in and buys whatever 
they need. Also, people who trim markets, we sell to them; 
grocery stores, drive-in markets, they trim the windows 

and we supply them. And various others. Many, 
1477 many kinds of people come in and buy. 
Q. Is that .00065? A. .00065. 
Q. Is it colored? A. Colored. 
Q. And embossed? A. And embossed. 
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Q. Is your foil business large or small? What relation 
does it bear to your total wholesale florist supply business? 
A. The foil business, the purchases last year, from 1957, 
amounted to about 314 percent of the purchases in the foil, 
total. Approximately, our purchases were one million dol- 
lars. And against that, we had about $33,000 worth of foil. 

Q. About three or four percent? A. About four percent. 

Q. I think you mentioned that your sales to some of the 
florists amount to only a few rolls at a time. A. That is 
right. 

Q. In the aggregate, over a period of a year, do those 
florists that you sell a few rolls buy in total more than a 
few rolls? A. They buy as high as five or six hundred rolls 
a year, and otherwise fifty or sixty rolls a year and some 
buy fifteen hundred rolls a year. It all depends on the 

size of the usage they have. 
1478 We have Calvert’s Distillery, for example. If they 

come down, they buy three hundred or four hundred 
rolls at a time in the smooth foil. Other florists buy maybe 
every other week five or six or seven a week, average. And 
then during the holidays, like Christmas and Easter, they 
buy fifty, seventy-five, thirty-five, according to their needs. 
But the total amount, some of them average over a hundred 
a year. 

Mr. Spriggs: I think that is all of this witness. 

Mr. Walker: I have nothing further. 

Hearing Examiner Hier: You are excused, Mr. Moskatel. 


(Witness excused.) 
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1479 Whereupon, 
Herbart Branham 


was called as a witness on behalf of the Respondent and, 
having been first duly sworn, testified as follows: 


Direct Examination 
By Mr. Spriggs: 


Q. State your name, please? A. Herbart Branham. 

Q. Where are you from, Mr. Branham? A. Charleston, 
South Carolina. 

Q. Are you in business there? <A. Yes, sir. 

Q. In what business are you engaged in Charleston? <A. 
The wholesale florist business. 

Q. What is the name of your company? A. The Bran- 
ham Florist Supply Company. 

Q. Is that a corporation or partnership? A. Partner- 
ship. 

Q. Who are the partners? A. Two brothers and myself. 

Q. You are one of the partners? A. Yes. 

Q. Do you mean, brothers of yours? A. That’s right. 

Q. How long have you been in the florist supply 
1480 business? A. Altogether, I would say, about 17 
years, 

Q. That is the wholesale florist supply? A. That’s right. 

Q. How long have you operated from Charleston, South 
Carolina, in that business? A. From Charleston, about 16 
to 18 months. 

Q. Before that, from what place did you operate? A. 
Camden, South Carolina. 

Q. How long were you in Camden? All the rest of the 
time? A. All the balance of the time. 

Q. What is the territory that you serve in your business? 
A. The majority of the State, we have a branch in Colum- 
bia, South Carolina, and one in Charleston, and we serve 
the majority of the State. A radius of 50 to 75 miles out 
of either town. 
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Q. Do you serve any territory beyond South Carolina? 
A. Not on a regular basis, no. But maybe at times we do. 

Q. Do you have a full line of florist supplies? A. Yes, 
sir. 

Q. Do you carry foil? A. Yes, sir. 

Q. From whom do you purchase your foil now? A. Well, 
sir, we buy from several sources. We buy some from High- 
land, in Illinois, we buy some Arrow Brands, and at times 

we buy some from Lion Ribbon Company. 
1481 Q. In the last five years have you bought from any 
other sources of supply than those three? The last 
five years. A. Yes, I have bought from Levine, and also 
Bayarsdorfer, in Philadelphia. 

Q. Rice Bayarsdorfer? A. Rice Bayarsdorfer. 

Q. Have you had any other—any person soliciting sales 
of foil to you besides those you have mentioned? <A. Not 
that I can remember. 

Q. How about H. D. Catty? A. No. 

Q. Never had any? A. Never had any. 


Q. How about Consolidated Bag and Foil? A. No. 

Q. Jacobson? A. Not called on me, no. I have met their 
salesman, I believe, in New York, once, and he talked with 
me about foil. But other than that they have never called 


on me. 

Q. Do you know whether in your area Lion Ribbon Com- 
pany sells to retailers as well as to wholesalers? A. They 
do. 

Q. What is the effect upon the price that you were able 
to get from the sales of Lion Ribbon Company to retailers? 

A. Well, to compete with Lion, of course, you have 
1482 to reduce prices. You have to reduce prices to com- 

pete with his prices to the larger shops. They have 
no set price. It all depends on how much a person buys, 
how good their credit is, and what have you. 

Q. Does Lion have salesmen? <A. Yes. 

Q. In that area? A. Yes. 

Q. About how many does it have, do you know? A. I 
think he has two. 
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Q. What about Highland Supply? Does it have salesmen 
calling upon the— A. Yes, they have salesmen. 

Q. What about Rice Bayarsdorfer? A. Oh, yes; they 
have salesmen in that area. 

Q. Have you ever heard of the 8. S. Pennock Company? 
A. Oh, yes. 

Q. Is it a competitor of yours? A. Well, in a sense, yes. 
In a sense it is. 

Q. Do you know what store it has closest to your base of 
operations? A. Well, we have competition from the Phila- 
delphia store, and I believe they have a store in Jackson- 
ville. 

Q. Do you know whether they have a store in Atlanta, 

Georgia? A. Not to my knowledge. 
1483 Q. Is there such a place as the Charleston Florist 
House? Charleston, South Carolina Florist House, 
retail store? A. No; there is a Carolina Floral Store. 

Q. Where is it located? A. It is in Charleston. 

Q. Did you ever lose any sale to that Company? A. Yes, 
sir. I did. 

Q. Will you relate the circumstances under which you 
lost the sale? A. Well, as a matter of fact, the gentleman 
that owns this store is a very close friend of mine, and I 
really and truthfully think they tried to turn business to 
me as much as possible. But when it comes to dollars and 
cents, of course, friendship is out of it. 

On that basis I have lost sales from then on account of 
price. 

Q. When did you lose those sales, and of what produce 
did you lose the sale? A. Mainly on ribbons and foils. 
You say, when? 

Q. Yes. What year? A. Ever since we have been in 
business. 

Q. Who has sold that outfit foil? A. My biggest compe- 
tition in that respect is Lion Ribbon Company. They sell— 
the boys at Carolina buy in large volume and they can buy 
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from Lion Ribbon at two or three cents a roll above 
1484 my price. Therefore, I can’t afford to put a profit 

on the foil and resell to them. I would be higher. 
Therefore, I lose the account. 

Q. What particular kind of foil do you sell the most of 
in your business, that is, as between embossed, colored em- 
bossed and plain colored foil? A. In our area, I would say, 
at least 60 percent or above is in the plain foils. 

Q. In plain colored foil? A. Plain colored; that’s right. 

Q. What is the most important criterion, or most impor- 
tant factor in the sales of foil, as far as you are concerned? 
A. I would say it will boil down to price, price or appear- 
ance. I would say that is it. 

Q. Are you able to distinguish the difference between 
foreign foil and domestic foil, if you didn’t see a label on it? 
A. It is not easy. Sometimes you can, if you pay close at- 
tention. But it is not easy. There is hardly any differ- 
ence. The only difference would be sometimes the other 
has a smaller core or center that the foil is wrapped on. 
In other words, the foil is all about the same. 

Q. You are speaking of packaging? A. Packaging. The 
foils, as far as the weights or texture, or what have you, 

is all about the same thing. 
1485  Q. What effect does advertising have on causing 
you to buy? A. Sir, I would say, very little. Very 
little. I would suppose most of the advertising—I pay 
very little attention to it. 

Q. Do you get samples through the mail of competitors? 
A. Ob, yes. 

Q. From whom do you get samples through the mail? 
A. Well, Highland. 

Q. Or have salesmen called upon you? A. Highland 
always sends samples. And to my knowledge I think 
Highland is about the only one I get samples from, except 
—I do get Arrow Brands. 

Q. As between the two, Highland and Arrow Brands, 
what can you say as to which has more samples? A. High- 
land always has a big box, a stack of them. 
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Q. Over how long a period has that occurred? A. You 
might say, since I have been in business. 

Q. And you still get those?’ A. Oh, yes. 

Hearing Examiner Hier: Why do you split your pur- 
chases among three suppliers? 

The Witness: How do you mean that, sir? 

Hearing Examiner Hier: I understood you to say that 
you are buying from three sources? 

The Witness: You say, why doI split them? It is 
1486 price-wise. I can buy imported foil and meet com- 
petition in some cases where I can’t with domestic 

foils. 

Hearing Examiner Hier: If that is the case, why don’t 
you buy all imported foil? 

The Witness: I would like to buy domestic products 
as long as I can sell it and get by with it. 

Hearing Examiner Hier: Is that a matter of patriotism 
or feeling, or what? 

The Witness: Well, sir, patriotism has something to do 
with it, but I wouldn’t say it has all. One reason I buy 
a lot of domestic foil, I happen to be a very close friend to 
one of the salemen. I buy for his benefit, as much as 
anything else. 

Hearing Examiner Hier: You told me a minute ago, or 
you told somebody a minute ago, that when dollars and 
cents enters into it, friendship goes out the window. 

The Witness: I said this about the other gentleman. 

Hearing Examiner Hier: It doesn’t work with you? 

The Witness: It does in a sense, but competition is 
funny. A lot of people would want foil the cheapest they 
could get it regardless, where other people would want 
different type materials, maybe different patterns. 

Hearing Examiner Hier: Does quality have anything to 
do with it? 

The Witness: Oh, yes, sir; quality has something 
1487 to do with it. You can’t sell an inferior product. 
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By Mr. Spriggs: 


Q. Do you know a Mr. Garrison? A. Very good, sir. 

Q. Who is Mr. Garrison? A. Mr. Claud Garrison, of 
Claud R. Garrison and Associates of Nashville, Tennessee. 

Q. In what business are they? A. They are manufac- 
turer’s representatives. 

Q. Do they sell any products to you? A. Quite a few. 

Q. Over how long a period of time have they been selling 
products to you? A. Since they were in business, which I 
suppose is six to seven years, I imagine. 

Q. Did there come a time when you bought foil from Mr. 
Garrison? A. Oh, yes, sir. 

Q. About how long ago was it when you first bought foil 
from Mr. Garrison? A. Well, the first foil I bought from 
Mr. Garrison was when he took over Arrow Brands. 

Q. About when was that? What year? A. I would say 
it has been in the neighborhood of a year. I don’t now 

the exact dates. 
1488  Q. About a year. Before that, had you bought 
any wholesale florist supplies from Garrison? A. 
Oh, lots of them. 

Q. What is your relation with Mr. Garrison? A. Just 
friends. I mean, just close friends. No other relation. 

Q. Did your previous association with Mr. Garrison 
have anything to do with your purchase of foil from him? 
A. Yes, sir. As a matter of fact, the last order I gave 
him I mentioned the fact to them that I had lost $25 on the 
order just to buy it from him. I could have bought it 
cheaper. 

Q. You have been in business, I think, for 16 years; is 
that right? A. Sixteen to 17 years. 

Q. Assuming that Reynolds Metals Company took over 
Arrow Brands or acquired the stock of Arrow Brands on 
August 31, 1956, have you seen any lessening or observed 
any lessening of competition in your area in the offering of 
foils to you? A. Definitely not a lessening of competition, 
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I would say, definitely there is more competition. At least, 
that is my opinion. 
Q. Than it was before August 31, 1956? <A. Yes, sir. 
Hearing Examiner Hier: Are there more people offering 
you foil now than there were then? 
1489 The Witness: At least as many, sir, and in my 
opinion, they are trying harder. 


By Mr. Spriggs: 


Q. Are you familiar with the price reductions in the sales 
of foil by converters to wholesale supply houses in your 
area in 1957? A. Yes, sir. 

Q. Can you give us the order in which the reductions took 
place, to your knowledge? A. Do you mean according to 
different companies? 

Q. Yes; who started first and who next and who after 
that? A. Well, as the case was, Bayarsdorfer offered me 
cheaper prices first—Rice Bayarsdorfer. 

And then, I can’t recall wheher it was Lion Ribbon 
Company or Highland, it was either one or the other. 

Q. Who was next? A. Then Arrow Brands became 
cheaper. 

Q. I show you Respondent’s Exhibit 5-A, which is a 
price reduction of Highland Supply Corporation, August 
20, 1957, an announcement; and Respondent’s Exhibit 5-L, 
and ask you whether that announcement came to your 
attention or was sent to you about that time? A. Yes, 
sir; this was sent to me. 

Q. When you bought from Arrow Brands at $25 higher 

than you could have bought elsewhere, from whom 
1490 could you have bought it $25 cheaper? A. Well, the 

salesman from Lion Ribbon Company has been 
around a few days or a few weeks—not a few weeks, actually 
a week to ten days earlier, and had informed me that Arrow 
Brands had gone up and Highland had gone up, and that 
I could buy foil from them at the old price, at the reduced 
price. 
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Q. Do you sell any heavier gauge of foil than .00065 to 
florists? A. I sell one number in a heavier gauge. 

Q. Do you know what gauge that is? A. It is a base 
metal foil. 

Q. What substitutes are there for foil, that you know of, 
in your area for wrapping plants? A. Sir, there are hardly 
any substitutes for foil. There are a few, but very few 
used in our area, very few. 

Q. I hand you a foil roll called ‘‘Monaco, the Royal 
Family of Foils”, 20 inches wide by 50 feet, and ask 
whether you delivered this or furnished this to Mr. Lennon, 
any co-counsel? A. Yes, sir; I did, or one just similar. It 
looks like it. 

Q. Where did you get it? A. That is Lion Ribbon 
Company’ foil. 

Q. And is that the foil that is offered to you for sale? 
A. Yes, sir. That is one of them. 

Q. Do you know whether that is domestic or 
1491 foreign foil? A. No, it is foreign foil. It is Italian. 

Q. Is that the foil that is offered to you at a lower 
price? A. Five cents a roll cheaper. 

Q. Than whom? A. Than all the rest of them. All the 
other domestic. 

Mr. Spriggs: I suppose we may as well put one more in 
the record. 

Hearing Examiner Hier: It is already in the record, 
as Respondent’s Exhibits 33 and 36. 

Mr. Walker: I don’t think he introduced this one. 

Hearing Examiner Hier: Not that one but a sample of 
Monaco foil. 

Mr. Spriggs: It doesn’t have the label on it, ‘‘Made 
In Italy’’, and— 

Hearing Examiner Hier: There isn’t any argument 
about this Lion Ribbon Company’ foil in view of the testi- 
mony of the witness, is there? 

Mr. Spriggs: I don’t believe there is. 

Hearing Examiner Hier: I don’t see the point in en- 
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eumbering the record with a lot of these foils. There is a 
lot in now. 

Mr. Spriggs: The record should show we have a sample 
here, 20 inches wide by 50 feet long, with a label, ‘‘Monaco’’, 
and a picture of a lion on it, and on the bottom, ‘‘Made 
in Italy’’. 


1492 By Mr. Spriggs: 


Q. The lion is the trademark of Lion Ribbon Company, 
is it not? A. That is right. 

Q. And this foil is colored and embossed? A. Yes, it is. 

Q. By the way, did you happen to see a TV program by 
Reynolds Metals Company on which Arrow Brands foil 
was mentioned? A. No, I did not see it. 

Q. Did you hear any comment about it in your business, 
in the course of your business? A. Yes, sir. Several of my 
customers mentioned the fact that he had seen the program. 

Q. What did they say about it? A. Well, one of the 
customers knew the person on the program who was 
demonstrating foil, and I had one customer tell me they 
saw the new foil that I had in stock on television, on a 
FTD program. 

Q. What does ‘‘FTD’’ mean? <A. That is ‘‘Florist Tele- 
graph Delivery.’ 

Mr. Spriggs: I think that is all. 

Hearing Examiner Hier: Do you know of any other foil 
supplier who has ever had a television program peddling 
that type of foil? 

The Witness: Do you mean florist foil, sir? 
1498 Hearing Examiner Hier: Yes. 
The Witness: No, sir, I don’t. 
Hearing Examiner Hier: Cross-examine. 


Cross Examination 
By Mr. Walker: 


Q. You are now in Charleston? A. Yes, sir. 
Q. You operate just one place? A. We have two places. 
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Q. You have a branch in Columbia? A. Yes, sir. 

Q. Where were you before you came to Charleston? A. 
Camden. 

Q. Did you close down the Camden store? A. Yes, sir. 

Q. Do you still serve the same area that you served 
when you were in Camden, our of Charleston? <A. Vir- 
tually the same area, yes, sir. 

Q. Can you provide us with your sales for 1956, 1957, 
and 1958, up to say a month or two ago? 

Mr. Lennon: Of what? 

Mr. Walker: Of florist foil. 

A. That would be almost impossible, sir. 


By Mr. Walker: 


1494  Q. Could you give us your purchases? A. I could 
give you purchases by going back and checking the 
invoices that I bought. 

Q. Do you have any accounting system, ledgers on which 
you show your payments to each of the companies you 
purchase from? A. Oh, yes. 

Q. Could you pick off those ledgers the florist foil you 
have purchased from the various companies that you have 
mentioned here today? A. That could be done, sir, with a 
good bit of trouble, going back through the old files. 

Q. You don’t have that readily available? A. No, sir, 
I don’t. 

Q. Can you estimate your purchases from Arrow Brands, 
about how much they are? You personally, today, for the 
year 1958? A. It would be purely an estimation. 

Q. What is you best estimate? A. The fact is, I think I 
have only bought foil once on a fill-in basis. 

Q. Ona what? A. Fill-in basis, to replenish some of the 
colors I was out of. 

Q. That is during 1958? A. During 1958. 

Q. From Arrow Brands? A. That is right. 
1495 Q. And how much would you estimate that is? A. 
I think I bought about 1,200 or 1,500 rolls. Of 
course, I say it is truly a guess. 
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Q. How much do you guess or estimate you bought from 
Lion Ribbon Company? A. I would say from Lion some- 
thing—about the same amount. The majority of my foil 
I would say was bought from Highland. 

Q. How much would you say was bought from Highland? 
A. At least as much or more than the others together. 

Q. Double? <A. Yes, sir. 

Q. About 2,400 to 3,000? A. At least that, yes, sir. 

Q. It might be more, it might be less? A. It might be 
more, it might be less. 

Q. How was that division in 1957? About the same way? 
A. In 1957 I would say about the same. In 1957 I bought 
a good bit of foil from Bayarsdorfer in 1957. 

Q. Did you buy any from Bayarsdorfer in 1958, do you 
remember? A. No. 

Q. And you bought from Bayarsdorfer. Did you buy 
any from Highland Supply in 19572 A. Yes, sir. 

Q. Did you buy any from Arrow Brands in 1957? A. 

Yes, sir, I did. 
1496 Q. And Lion Ribbon? A. Yes, sir, I bought some 
from Lion. Not very much. 

Q. You didn’t buy very much from Lion Ribbon? A. 
Not in 1957. 

Q. Do you know about how many? Your best estimate. 
A. Say, a thousand rolls. 

Q. How many from Bayarsdorfer? A. I must have had 
about at least double that or more. I would say more than 
double. 

Q. 2,500? A. I think that would be a fair estimate. 

Q. And from Highland, how much? A. Sir, I would say 
3,500, maybe. 

Q. We haven’t got Arrow in here? A. No, sir. 

Q. How much would you say? <A. I didn’t buy too much 
from Arrow in 1957. I would say around a thousand rolls. 

Q. Did a man named Levine ever try to sell you? A. 
Yes, sir. 

Q. Did you buy from him? A. Yes, sir, I bought foil 
from him. 
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Q. Did you buy in 1957 and 1958? A. I think it was in 
1956. 
1497 Q. You haven’t bought since then? A. No, sir. 
Q. Have you heard that he is not in business now? 
A. I don’t know. 

Mr. Walker: In view of the fact this witness said it 
would cause him considerable expense and difficulty to 
obtain the figures that we have requested of the other 
witnesses, and in view of his testimony, we are not going 
to make a request for any information from him at this 
time, or at any time. 

Hearing Examiner Hier: Has your foil business gone 
up or down in the last three or four years? 

The Witness: Our foil business is up, sir. Not only the 
foil, every other department is up. We have two stores 
now, where we only had one. 

Hearing Examiner Hier: Are you through? 

Mr, Walker: Just a minute, your Honor. I may have 


another question or two. It will be very short. 


By Mr. Walker: 


Q. Prior to the recent raise in prices by Highland and 
Arrow Brands, they had the same prices as Lion Ribbon 
Company, did they not? A. Yes, sir. 

Q. And Lion Ribbon Company sold imported foil and 
Arrow Brands and Highland sold domestic foil? A. That 

is right. 
1498 Q. And they were, say, seventy cents for a colored 
roll, And then when Highland and Arrow Brands 
went up in price, to seventy-five, Lion didn’t follow. Is 
that correct? A. That is correct. 

Q. Prior to that time they all were meeting the same 
consumer prices? A. Yes, sir. 

Mr. Walker: That is all. 

Mr. Spriggs: Colored embossed was eighty-five. You 
just gave the price of colored. 

Mr. Walker: Of one foil, yes. 
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Mr. Spriggs: No further questions. 

Hearing Examiner Hier: Off the record. 

(Discussion off the record.) 

Hearing Examiner Hier: On the record. 

Mr. Walker: I will stipulate that Shenandoah tried 
to sell this last witness, and that he knew that they were in 
the business of trying to sell foil. 

Mr. Spriggs: That is Shenandoah Floral Supply Com- 
pany, Mechanicsburg, Pennsylvania, and that the foil they 
sold was foreign foil. 

Hearing Examiner Hier: You are excused. 

(Witness excused.) 

Mr. Spriggs: We had three witnesses for today. They 

didn’t last as long as we anticipated. It is difficult 
1499 to estimate how long cross-examination will take. 
Hearing Examiner Hier: We will recess until ten 
o’clock tomorrow morning. 
* ° * s * * * * * 
Room 532 
Federal Trade Commission 
Washington, D. C. 
Wednesday, 29 October 1958 


1501 PROCEEDINGS 


Hearing Examiner Hier: The hearing will be in order. 
Proceed, gentlemen. 


Whereupon, 
Lucy Sable 


was called as a witness for the Respondent and, having 
been first duly sworn, testified as follows: 
Direct Examination 
By Mr. Spriggs: 
Q. Mrs. Sable, in what business are you engaged? A. In 
the wholesale florist supply business. 
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Q. In what place or location in the United States? A. In 
Chicago, covering the Chicago territory. 

Q. Now, in order that the reporter can get your testi- 
mony, will you please wait until I finish my questions, 
and then there will not be any difficulty in her putting it 
down. 

How long have you been in business in the wholesale 
florist supply business in Chicago? <A. A little over ten 
years. 

Q. What is the name of your business? A. Ben’s Supply 
House. 

Q. What is that, a partnership? A. It is a corporation. 

Q. And what position do you hold with the company? 

A. Well, it is—I am secretary-treasurer of the com- 
1502 pany and I do most of the buying. 
Q. Most of the buying? A. Yes, sir. 

Q. What territorial area do you cover in your wholesale 
supply business? A. Chicago and approximately one 
hundred miles around Chicago mainly, although we do 
cover some other points of the United States. 

Q. Now, are you familiar with the Lion Ribbon Com- 
pany? A. Yes, sir. 

Q. Does Lion Ribbon Company sell foil in your terri- 
torial area? A. Yes, they do. 

Q. By foil, I mean aluminum foil for use as pot wrappers 
for plants. A. Yes, I do. 

Q. What levels of trade does Lion Ribbon Company 
sell to in your area? A. Well, they sell to the retail trade 
mainly, although they do some jobbing also. 

Q. Do they have salesmen there? A. Yes, they have 
salesmen calling on the trade. 

Q. Now, who calls upon you to sell you foil? That is, 
who are the persons that solicit you to purchase— A. You 

mean companies? 
1503 Q. Yes, the companies. A. Well, Arrow Brands. 
Q. Yes. A. And Highland. 

Q. Highland Supply Company? A. Catty. And that is 

about it. 
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Q. Now, those are the domestic. How about foreign, 
imported foil? A. deVries. 

Q. Handing you RX-7-A, which is an exhibit in this case, 
I ask you whether the name shown at the top of RX-7-A 
is the company you refer to? A. Yes, it is the same 
company. 

Q. Have you bought any Austrian foil? A. Yes, we have. 

Q. When did you buy it? A. <A couple of months ago. 

Q. How much did you buy? A. I just bought a sample 
shipment of 2,500 rolls. 

Q. Has it been delivered? A. Yes, it has. 

Q. What can you say about the foil? Is it a good foil? 
A. It is very good foil. 

Q. Why did you buy the Austrian foil? A. Well, it 
1504 was much lower in price, and I had to meet com- 
petition, 

Q. Now, does the fact that Lion Ribbon Company sells 
to the retail trade affect the prices at which you are able 
to charge the retail florists in your area for foil? A. Well, 
it had some bearing on it, yes. 

Hearing Examiner Hier: Off the record. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 
By Mr. Spriggs: 


Q. Do you buy some foil from Arrow Brands? <A. Yes, 
we do. 

Q. Before you bought from Austria, did you ask Mr. 
Roth of Arrow Brands to meet competition? A. I cer- 
tainly did. 

Q. And what was the result? A. Well, he said he 
couldn’t meet the competition. 

Q. What was the price that you paid for the 2,500 rolls 
of foil that you bought from Austria? A. Well, it was 
approximately, I don’t know to the penny, around— 

Q. I mean the approxmiate price per roll. A. Around 
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sixty-four for the colored and fifty-three for the silver, 
approximately. 
Q. Is that fifty-by-twenty rolls? A. Yes. 
1505 Hearing Examiner Hier: That is, fifty feet by 
twenty inches? 

The Witness: Yes, sir. 

Hearing Examiner Hier: You mean colored and em- 
bossed? 

The Witness: Plain colored. 


By Mr. Spriggs: 


Q. Sixty-three cents? A. Approximately. I know it was 
less than sixty-five. 

Q. Silver was what? A. Fifty-three, approximately. 

Q. Now, I hand you RX-7-A, B, and C, and ask you 
whether or not—I think you looked at it before we started 
the hearing— I ask you to look at those prices— A. It 
was approximately that, perhaps a little bit less. 

Q. A little bit less. But my question was, had those 
prices at or about that time or at any time during the 
year 1957 come to your attention? A. Yes. 

Q. Have you been solicited by the deVries Company? 
A. Yes; that is how we bought the foil. 

Q. Well, in what form, that is, how were you solicited? 
A. They called on us. 

Q. In person? A. Yes. 

Hearing Examiner Hier: They sent a salesman 
1506 around to you, did they not? 
The Witness: Yes, sir. 


By Mr. Spriggs: 


Q. Have you observed, since you have been in business, 
Mrs. Sable, any copying of designs of one foil converter 
by another? Have you seen any evidences or indications 
of copying? <A. Yes. 

Q. Are you able to get any design copied from Austria? 
A. I think I can, yes. 
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Q. Well, actually, have you been told anything along 
that line? A. Well, yes. 
Q. That you can get any design submitted and copied in 
Austria? A. Yes. 
Hearing Examiner Hier: I am confused. 
The Witness: Or we can have our own design. 


1507 By Mr. Spriggs: 


Q. In other words, if you furnish a design to Austria 
of foil for pot wraps, you can have it copied? A. That is 
right. 

Hearing Examiner Hier: Does that work the other way, 
also? 

The Witness: What do you mean? 

Hearing Examiner Hier: You can get Austrian designs 
copies by domestic producers or converters? 

The Witness: I imagine I can, but I haven’t been told 
that. 


By Mr. Spriggs: 


Q. I hand you Respondent’s Exhibit 5-A, which is the 
Highland Supply price announcement of August 20, and ask 
whether or not you received the announcement at or about 
that time in August, 1957? A. Yes, we did. 

Q. In the last two years, Mrs. Sable, have you noticed 
any lessening of competition in the prices or foils that have 
been offered: to you for sale? A. You mean in the patterns? 

Q. Imean— A. (Interposing) Or in the companies? 

Q. In the companies, in the— A. (Interposing) 
1508 You mean, are there fewer companies calling on us 
now than there used to be, or what? 

Q. I mean, are you able to buy foils today and in the 
last two years as competitively as you were able to buy 
them before that time? A. Well, if I buy them from 
Austria, I am, yes. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: She is taking that word ‘‘com- 
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petitively’’ obviously in a price sense. What about quality 
competition ? 

The Witness: Well, as I said, we just got our first ship- 
ment in from Austria and we were very well satisfied with 
the foil. In fact, surprisingly pleased. 

Hearing Examiner Hier: Are you buying exclusively 
from Austria now; you mentioned this 2500-roll order? 

The Witness: Well, no: we are not. 

Hearing Examiner Hier: You are buying from who else? 

The Witness: Well, mainly Arrow Brands and another 
concern. 

Hearing Examiner Hier: Now, what I can’t under- 
stand—— 

Mr. Spriggs: (Interposing) What was the other concern? 

The Witness: Catty. 

Hearing Examiner Hier: Now, what I can’t under- 
1509 stand, why you would pay the prices that Catty and 
Arrow Brands have when you can buy satisfactory 

foil from Austria? 

The Witness: I am not buying plain foil from Arrow 
Brands, we are buying designed foils from Arrow Brands. 

Hearing Examiner Hier: Why? You said you could get 
the same design made in Austria? 

The Witness: That is true, but usually the first—when an 
item comes out first, it is usually better-—— 

Hearing Examiner Hier: (Interposing) You can get a 
higher price for it, is that what you mean? 

The Witness: Well, it is accepted better, too, than when 
it is copied, and it can be copied at a lower price. 

Hearing Examiner Hier: Well, is there anything special 
or distinctive about Arrow Brands foil or Catty’s foil? 

The Witness: Well, Arrow Brands, too, have nice de- 
signs, they always had, I think the nicest. 

Hearing Examiner Hier: Are you finished, Mr. Spriggs? 

Mr. Spriggs: Well, I could ask her some more—— 

Hearing Examiner Hier: I wonder if you have finished 
with your direct examination? I thought you were through 
or otherwise I wouldn’t have started asking questions. 
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Q. Of course, service has something to do with 
1510 your purchase of foils, too; does it not? A. That is 
right. We have to wait three months for Austrian 
foil. 
Mr. Spriggs: That is all. 
Hearing Examiner Hier: Mr. Kelley? 


Cross-Examination 
By Mr. Kelley: 


Q. How long have you been aware of imports coming into 
this country, Mrs. Sable? A. Several years. 

Q. How long have they been soliciting you? A. About a 
year and a half. 

Q. And was their price consistently lower than Arrow 
Brands? A. Yes, it was. 

Q. Lower than Catty’s, too? A. Yes. 

Q. Lower than Highlands? A. Yes. 

Q. And when did you say you purchased your first sample 
shipment? A. About three months ago. 

Q. And the sample shipment was 2500 rolls? A. That is 
right. 

Q. That seems like a pretty big sample shipment. Would 

that be your standard order for Christmas foil? 
1511 A. No, it wouldn’t. First of all, it had, to get that 

price, it had to be a 2500-roll order; and secondly, 
that isn’t a lot of foil. I mean—— 

Q. (Interposing) In relation to your business? A. That 
is right. 

Q. That is what I was wondering about; how many rolls 
do you buy? A. Well, I don’t know, I couldn’t tell you that 
offhand, but—— 

Q. (Interposing) Well, reconstructing from your sea- 
sonal purchases, could you estimate it, give me a good 
estimate? 

Mr. Spriggs: Wouldn’t that be beyond the scope. I didn’t 
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want to get into figures for the simple reason—for a lot 
of reasons. 

Hearing Examiner Hier: I think it is general. You may 
answer; is it three times, four times, five times, these 25—— 

The Witness: (Interposing) Four, five times, at least. 
During the year or when? 

Hearing Examiner Hier: During the year? 

The Witness: Four, five times, approximately. 

Hearing Examiner Hier: After all, that helps you, too, 
it gives you the substantiality of her business. 


By Mr. Kelley: 


Q. The 2500 minimum has never been an obstacle 
1512 to purchasing foreign foil? A. What do you mean? 
Q. That never kept you from ordering imported 
foil before, since you buy large quantities? A. Oh, no. 
Q. And—— 
Hearing Examiner Hier: (Interposing) Wait, I don’t 
know whether she understands that. 


What he means there, you have been for some years com- 
mercially and financially able to buy that much foil at one 
time? 

The Witness: That is right. The reason I didn’t order 
it before is because I was a little bit dubious about it, but 
I understood, I saw the foil later being used and I saw that 
it was good foil. 


By Mr. Kelley: 


Q. I wonder what caused you to be dubious? Would you 
explain that? A. Well, really no reason, I just thought it 
might not be as good; and besides, I did try to convince Mr. 
Roth to lower the price to meet the price of the Austrian 
foil. I would rather have bought it from him. 

Q. Were you trying to convince him for a year and half 

to lower? A. About a year, at least, I would say. 
1513. = Q. You don’t know why you were dubious about 
getting the imported foil? Were you dubious from 
the standpoint of the florists acceptance of it? A. Well, 
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that is one of the reasons, I suppose. I suppose I wanted 
to say that I had American foil only. In fact, whenever we 
advertised foil, we specified American foil, and we thought 
that would make a difference, but actually, price-wise, it 
really doesn’t when it comes down to pennies, and the 
money. 

Q. Do I also understand that you buy your colored em- 
bossed foil from Arrow Brands? A. Yes, we have. 

Q. And not the imported colored embossed foil? A. Yes, 
as I said, we just got the sample shipment in. 

Q. Is there a price spread between Arrow Brands’ col- 
ored embossed and imported colored embossed. A. Yes, 
there is. 

Q. Now, in ordering from Arrow Brands, how much 
colored embossed foil do you purchase at a time? 

Mr. Spriggs: I haven’t gone into any such things as 
that? 

Hearing Examiner Hier: You may answer. 

A. That varies, I couldn’t say. 


By Mr. Kelley: 


Q. Do you place an order of 2500 rolls with Arrow 
1514 Brands consistently, too? A. Consistenly, did you 
say? 

Q. Or do you get small orders over the course of a year? 
A. Well, I think probably once or twice a year, we place 
an order for that many rolls at least. I don’t quite—and 
then we re-order. 

Q. And could you estimate for us the percentage of col- 
ored embossed you sell, and the colored and plain you 
sell to the florist trade? A. Well, I think we sell more 
plain foil than colored. 

O. More plain silver or plain colored? A. Plain colored. 

Q. You sell mostly plain colored? A. Well, in percentage 
to the embossed, yes. 

Q. Well, would it be 50/50, 60/40? A. I never tried to— 
I don’t know the percentage. I would say, approximately— 
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Q. (Intersposing) The reason I asked is that other 
wholesalers have testified that there seems to be a larger 
acceptance among florists of embossed foil. You don’t find 
that to be the case in your— A. (Interposing) We sell 
more plain foil. 

Q. Would you say it is close to 60/40? A. Oh probably 
60/40. 

Mr. Kelley: That is all. 

1515 Mr. Spriggs: No further qeustions. 

Hearing Examiner Hier: Thank you, Mrs. Sable. 
(Witness excused.) Whereupon, Harry W. Roth was called 
as a witness on behalf of the respondent and, having been 
previously duly sworn, testified as follows: 


DIRECT EXAMINATION 


Hearing Examiner Hier: You have been previously 
sworn, and I advised you of the obligations of that oath 
which you formerly took in this same proceedings. Sit 
down, Mr. Roth. 


By Mr. Spriggs: 


Q. Mr. Roth, you have been here in the hearing room 
the last ten days while some of your salesmen have testi- 
fied and I am going to go through some of the letters and 
to establish certain prices that you encountered in com- 
petition in the selling of foil during the year ’57, and as 
far back as the latter part of ’56. 

Now, I show you a letter dated April 26, but in looking 
at it, request you state the year in which it was received. 
A. April 26, 1957. 

Q. From whom did you receive it? A. From our repre- 
sentative in the South, a Mr. Jack Levine. 

Q. He is, of course, the salesmen that testified 
1516 previously. A. Yes, sir. 

Q. Did you receive that in the ordinary course of 
business? A. Yes, sir. 

Q. Now, I ask you to read in conjunction with that let- 
ter of May 20, 1957, to you, from Bob Mears, wholesale 
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florist, and first state, who is Bob Mears? A. Mr. Bob 
Mears is the proprietor of Bob Mears’ wholesale florist 
and with a Wayne’s Falls Supply in Springfield, Missouri. 

Q. Does that firm handle foil for the florist wrap? A. 
Yes. 

Q. Have you in the past sold any foil to Bob Mears? 
A. Yes. 

Q. I notice two names there; are there two companies, 
or what? In other words, is Wayne’s Florist Supply the 
single name of that Company, or do you know whether 
they are two different companies? A. We ship to Bob 
Mears wholesale florist and for his own reasons, he has 
Wayne’s Foil Supplies as a trade name on his supply 
department. 

Q. All right. Now, by reference to those two letters 
which you have in your hand, are you able to state whether 
or not you encountered competition in that area; namely, 
the Springfield, Missouri, area, at prices then below your 

published prices for foil? 
1517 Mr. Kelley: I will object to that. 
Hearing Examiner Hier: Why? 

Mr. Kelley: Whether or not he encountered competi- 
tion would be hearsay. He couldn’t testify that it was re- 
ported to him that there was a competitive offer to that 
florist. 

Hearing Examiner Hier: The report was received in 
the regular course of business from his salesmen? 

Mr. Kelley: That would be the substance of the testi- 
mony, the actual fact that there was a competitive offer 
to that florist. 

Hearing Examiner Hier: Not proof of the fact of com- 
petition but certainly proof of the fact as to what he re- 
ceived and why he acted subsequently thereto on that in- 
formation. It has been receivable in cases in the Federal 
Trade Commission. 

Mr. Kelley: The question is, were you meeting competi- 
tion. 
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Hearing Examiner Hier: Whether he encountered com- 
petition? 

Mr. Spriggs: We have had much of that testimony be- 
fore, in this case. 

Hearing Examiner Hier: That is inferable from these 
letters; isn’t it? 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: Why go into it on oral 
1518 examination? I am going to overrule the objection. 

Mr. Spriggs: I can put all the letters in, as far 
as that is concerned. I thought we didn’t need to do it be- 
cause there are some circumstances in connection with 
them that he can explain. We have had this testimony 
consistently throughout in this case. 

Hearing Examiner Hier: Much as I dislike to put a lot 
of exhibits into any record, because of the burden of print- 
ing the record, nevertheless, I think in view of the fact 
that this is a type of hearsay, the validity of which he 
can not testify to, he doesn’t know these facts, he merely 
knows that he received the report about these facts being 
true and that he accepted them as being true; therefore, 
I think the letters would be a better situation, certainly 
from both standpoints, than from his oral testimony. 

Mr. Spriggs: I intend to offer in evidence the letter of 
Mr. Mears. 

Hearing Examiner Hier: If the letters speak for them- 
selves— 

Mr. Spriggs: (Interposing) They don’t entirely, because 
he has to take some action with regard to the inquiries 
made and I want to show the action he took with regard 
thereto. 

Hearing Examiner Hier: That is all right. The letters 

don’t show that. 
1519 Mr. Spriggs: That is right. 
Hearing Examiner Hier: Go ahead. 
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By Mr. Spriggs: 


Q. Will you answer the previous question? By referring 
to those two letters— A. (Interposing) Will counsel please 
repeat the complete question? 

Q. Yes. By reference to those two letters, are you able 
to state the competition which you encountered in the 
Springfield, Missouri, area, in reference to potential sales 
to Bob Mears’ Wholesale Florist Supply Company at 
prices belowe the then published prices of Arrow Brands 
for foil? A. Our representative, Mr. Jack Levine, was in 
Springfield calling on Bob Mears and this letter was to 
inform us why he didn’t get the order. Mr. Mears had told 
Mr. Levine that he paying us 85 cents for plain foil in 
colors and that Mr. Mears had lost business to his retail 
florist trade because the retailers were buying it from 
Shenandoah. They were buying Austrian foil at 85 cents 
which made it impossible for Mr. Mears to do, since he 
was paying us 85 cents and the retailer was paying 85 
cents, 

Q. Did you get the order? A. No, sir, we did not. 

Q. Were you asked to reduce your prices? A. Our rep- 

resentative did ask us, but I didn’t. 
1520 Q. Now, was the letter of May 20, 1957, sent to 
you by Bob Mears? A. Yes, sir. 

Q. Is the letter which you hold in your hand, that letter? 
A. Yes, sir. 

Q. Did you receive it in the ordinary course of your 
business? A. Yes, sir. 

Mr. Spriggs: We offer it in evidence, as Respondent’s 
Exhibit. 

Hearing Examiner Hier. What became of the other 
letter? 

Mr. Spriggs: Right here. 

Hearing Examiner Hier: You are going to put that in, 
too, arent’ you? 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: All right. It would probably 
better to put that one in first, and the other one, next. 
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Hearing Examiner Hier: This is what I had in mind. 
Let the record show that the letter from Jack Levine 
to the witness, dated April 26, 1957, written on the sta- 
tionery of the Colonial Hotel in Springfield, Missouri, was 
marked for identification as Respondent’s Exhibit 49-A, 
-B, and -C, it being a tree-page letter; and that the letter 
dated May 20, 1957, to Bob Mears, to Arrow Brands, has 
been marked for identification purposes, Respond- 
1521 ent’s Exhibit 50-A and 50-B. It is a two-page letter. 


(The documents referred to were marked for identi- 
fication Respondent’s Exhibits 49-A, -B, and -C; and 50-A 
and -B.) 


Mr. Kelley : No objection. 

Hearing Examiner Hier: All right, 49-A, -B, and -C; 
and 50-A and -B are admitted in the record. (The docu- 
ments referred to, heretofore marked for identification 
Respondent’s Exhibits 40-A, -B, and -C; and 50-A, and -B, 
were received in evidence.) 

Hearing Examiner Hier: Now, I am sure Mr. Spriggs 
understands, and you may or may not understand, Mr. 
Kelley, these letters are hearsay. They are not proof of the 
facts which they state. They are being admitted for the 
purpose of showing what information came to this witness 
in the conduct of his business and as the basis for the 
action that he thereafter took. 

Now, those facts which he has testified to here, that he 
was asked to reduce the price and refused to reduce the 
price, and so on, are facts and his knowledge. 

But the facts stated in those facts are not his knowl- 
edge, and so far as that goes, they are merely hearsay, and 
are being admitted for the limited purpose of showing 

the basis on which this witness acted in his dealings 
1522 with this particular outlet of his. 

Mr. Spriggs: Of course, we could bring Mears, 
but we don’t feel as though it would be worth while to do 
that, for a number of reasons; it would be very difficult 
to get him here. Now, there is one notation, Tuesday, Octo- 
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ber 28, if counsel will accept my statement that this was 
the day we thought we were going to get Bob Mears to 
come here, and somebody put it down on there, accidental- 
ly, so it has actually no significance in this case. 

Hearing Examiner Hier: What is it in pencil? 

Mr. Spriggs: No, in ink. We were trying to get him 
here by ’phone, and he couldn’t come, and somebody put 
“Tuesday, October 28” there, which is the day he was sup- 
posed to be here to testify in this case. 

Hearing Examiner Hier: I will get rid of it. 

Mr. Spriggs: All right. 

Hearing Examiner Hier: Very well. Here you are. 


By Mr. Spriggs: 


Q. Actually, Mr. Roth, do you know whether or not 
Shenandoah Floral Manufacturing Company does handle 
Austrian foil? A. Yes, sir; I do. 

Q. I hand you a document which appears to be a label, 
and ask you, whether you can identify that label and the 
name on it as the Company that we have been speaking of 

in your testimony and as the Company that is re- 
1523 ferred to in Respondent’s Exhibit 50-A? A. Yes, 
sir; it is the same. 

Q. Could you further identify what that document is? 
A. This document is a label which is placed under the 
cellophane wrapper on a roll of aluminum foil. It is label- 
ed “Aluminum Florist Foil, Gauge .00065, Light Blue, 20 
inches by 50 feet, Shenandoah Floral Manufacturing Com- 
pany, Inc., General Office, Mechanicsburg, Pennsylvania. 
"Phone...” 

Q. You don’t need to put that in— A. (Interposing) 
“Made in Austria.” 

Q. Are you able to state whether or not this label was 
enclosed with the letter, either from your salesman or Bob 
Mears, that have just been introduced in evidence? A. Yes, 
sir. 

Mr. Spriggs: I think we ought to offer this because it 
does show the identification of the Company— 


1080 


Hearing Examiner Hier: (Interposing) But he has read 
the entire contents of the document except the ’phone 
number into the record already. There is no contest about 
that. 

Mr. Spriggs: All right. 


1524 By Mr. Spriggs: 


Q. Now, there is mentioned in RX-50-A the C. C. 
Pollworth Company. Who is Pollworth Company? A. C. 
C. Pollworth Company is a florist supply company in Mil- 
waukee, Wisconsin, who is in the same category as most 
of the florist supply companies in the country. But in 
addition, they have several representatives who travel all 
of the Midwestern States. 

Q. Do they sell wholesale or retail? A. They sell on a 
retail florist level. 

Q. That is, they sell to — A. They sell to the retail 
florists. 

Q. Do they handle foil? A. Yes, sir. 

Q. Now, I hand you a document, and ask you if you can 
identify it? A. I can, yes, sir. 

Q. What is it? A. This is the advertisement which was 
placed in a national florist publication by C. C. Poll- 
worth Company, advertising foil to the retail florist at $5 
cents a roll. It was sent to me so that I could see that we 
were trying to charge our customers 85 cents and they had 
to resell it for 85 cents to meet the competition of one of 

their competitors. Since the C. C. Pollworth Com- 
1525 pany has so many representatives, the fact that they 

are in Milwaukee is unimportant because their rep- 
resentatives will go in to Iowa, Illinois, Missouri, Indiana, 
Michigan, Wisconsin, Minnesota, and so forth, and this 
affects all of the florist wholesalers in that area. 

When an advertisement like this appears in a publica- 
tion, the retail florists will immediately contact their local 
wholesaler, who has probably been charging them a dollar 
or a dollar and ten cents, and want to know why the local 
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jobber is overcharging them. Actually, he is not over- 
charging them. He has paid us 85 cents for it. 

Mr. Kelley: I move to strike that part of the answer as 
to what other florists do when they read this advertise- 
ment. It is beyond the knowledge of this witness. 

Mr. Spriggs: I think he has sufficient business experi- 
ence to know the effect it has upon him and how it operates. 

Hearing Examiner Hier: Well, it seems to be obvious, 
Mr. Kelley, that if a man pays 85 cents for something he 
can’t resell it for 85 cents. 

Mr. Kelley: To me, too. But there is no need to testify 
as to what florists do when they read the advertisement, 
who they call. 

Hearing Examiner Hier: If I struck the answer, the 
conclusion I would reach would be the same. I won’t strike 

it, assuming the basic facts to be the same. 


1526 By Mr. Spriggs: 


Q. To your knowledge, the C. C. Pollworth Com- 
pany does travel in the areas you have mentioned, does it 
not? That is, it has its salesmen travelling to the areas you 
testified to? A. Yes, they do. And I believe this Court will 
agree my past performance record, 33 years in this indus- 
try, has given me acquaintanceship in the retail trade. 
When I receive something like this, I will go out and ask 
the retailers. And they have told me that this is so, and 
they will not buy from their local jobbers when they can 
buy it from someone else at 85 cents. 

Q. Now, I ask you to look at the advertisement. By the 
way, do you know in what publication this advertisement 
appeared? A. This is one of several that appeared. It ap- 
peared in Florist Review. It appeared in FTD. 

Hearing Examiner Hier: Which is the Florist Telegraph 
Delivery Association. 


By Mr. Spriggs: 


Q. Now, will you look at the advertisement and state 
whether in your opinion a fair and goodly number of 
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choices in colors is advertised? A. Yes, sir. They say here 
“19 leading of the best-selling colors,” and they go on and 
describe each color. 
Mr. Spriggs: You can look at this. I have not been able 
to identify the page. I tried to. We could get it by— 
1527 Hearing Examiner Hier: Don’t you have this in 
the record already? 
Mr. Spriggs: Not that one, no, that isn’t in the record. 
Some other ones are. 
Hearing Examiner Hier: Have you seen this? 
Mr. Kelley: No. I don’t object if the record shows that 
there is no color displayed in this advertisement. 
Hearing Examiner Hier: That thing shows on its face 
no-color displayed in the advertisement. It is a black-and- 
white ad. 
You want it offered, don’t you? 
Mr. Spriggs: Yes, sir. 
Hearing Examiner Hier: RX-51 is an advertisement 
from C. C. Pollworth Company, Milwaukee, Wisconsin, 


for aluminum foil, appearing in the magazine as just testi- 
fied to, and admitted in the record. (The paper referred 
to was marked Respondent’s Exhibit 51 for identification 
and received in evidence.) 


By Mr. Spriggs: 


Q. Mr. Roth, by referring to RX-50-B the top para- 
graph, and from your knowledge of the competitive situa- 
tion with respect to sale of foil to florists, are you able to 
state whether Consolidated Bag and Foil was a competi- 
tive factor at the time mentioned in that letter? A. Yes, 

sir, they were. 
1528 Q. Do you know from your general information 
whether or not the prices stated in that top para- 
graph on Page 2, as the prices being offered to the whole- 
sale florist trade for those foils, is correct—that is, the 
price at which they were offered? A. Yes, sir. 
Q. Also, from your general knowledge in the field, are 


1083 


you able to state whether Rice Bayarsdorfer was offering 
foils to wholesale supply houses? A. Yes, sir, they were. 

Q. Do you know whether they were foreign, imported 
foils or domestic, in 1957. A. They were imported from 
Austria. 

Q. I hand you a letter dated August Ist, and ask you 
from whom it was and in what year it was received by you? 
A. This letter was written to me August 1957 by Mr. Jack 
Levine, our representative in that area, 

Q. From that letter, are you able to state whether you 
encountered competition in the sale of foil at less than 
your published prices at that time? A. Yes, sir. 

Q. Will you relate the competition and the action taken 
with respect thereto? A. In August of 1957, Mr. Jack Levine 

wrote to me this letter, informing me that Rex 
1529 Parker—who are sales agents with offices in Dallas, 

Texas, representing the Consolidated Paper Bag 
Company of Massachusetts—he encountered competition 
of 95 cents on colored embossed foil with a discount of ten 
percent, plus another two percent, and 85 cents for plain 
colored foil less ten percent, less two percent. 

Hearing Examiner Hier: Is it two percent cash? Is that 
what they call cash discount or trade discount? 

The Witness: It is the additional two percent discount. 

Hearing Examiner Hier: Twelve percent, then. 

Mr. Houhton: Slightly different. 

Hearing Examiner Hier: Yes, I know. 

The Witness: Our price at the time was 95 cents, and 
85 cents without the twelve percent discount. 


By Mr. Spriggs: 


Q. What was the result? Did he lose the sale? A. He lost 
the sale and in this letter he was pleading with me to 
please send a general letter to his customers that we will 
not be undersold knowingly, and so forth. 

Mr. Spriggs: I think we will offer this in evidence. This 
typewritten part makes a quick reference which is the 
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substance of it, or you can take the flyleaf off, but I don’t 
see any harm in it. 

Hearing Examiner Hier: That is 52-A and B. It is a 

letter from Levine to Roth, dated August 1, 1957. 


1530 (This document referred to was marked Respond- 
ent’s Exhibit 52-A and B for identification.) 


Hearing Examiner Hier: Do you object to this? 

Mr. Kelley: No, sir. 

Hearing Examiner Hier: Respodnent’s Exhibit 52-A 
and B is admitted. (Whereupon, the document referred to, 
heretofore marked Respondent’s Exhibit 52-A and B for 
identification, was received in evidence.) 


By Mr. Spriggs: 


Q. I hand you another letter dated August 22nd, and ask 
you to look at it and see whether you can fix the year in 
which that letter was written and by whom to you? A. This 
letter was written to me by Mr. Jack Levine from the 
Redmont Hotel, Birmingham, Alabama, on August 22, 
1957. 

Q. From that can you state the competition that was 
encountered in the sale of foil to wholesale supply houses? 
A. Yes, sir. 

Q. What was the result? A. Mr. Levine informed me that 
he called on Birmingham Wholesale, where he was shown 
a copy of an order that Birmingham Wholesale had placed 
with Highland Supply Corporation for two thousand rolls 
of plain colored foil at 74 cents a roll. 

Q. Is that below your prices at the time? A. It was 

eleven cents under our selling price for the 
1531 same item. (The document referred to was marked 


Respondent’s Exhibit 53-A through D for identifi- 
cation.) 


Mr. Spriggs: We offer that in evidence. 
Hearing Examiner Hier: Do you object? 
Mr. Kelley: No, sir. 
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Hearing Examiner Hier: This letter of August 22, 1957, 
from Jack Levine to the witness, marked RX-53-A through 
D, it being a four-page letter, and there being no objec- 
tion, is admitted in the record. (Whereupon, the document 
referred to, heretofore marked Respondent’s Exhibit 53-A 
through D for identification, was received in evidence.) 


By Mr. Spriggs: 


Q. You have read another letter in the meantime, have 
you not, Mr. Roth? A. Yes, sir. 

Q. To whom is that and what is the date of it? A. This 
letter was written by Mr. Jack Levine on August 27th and 
addressed to our company. 

Q. What year? A. August 27, 1957, from Charlotte, 
North Carolina, Hotel Charlotte. 

Q. From that letter, are you able to state the compe- 

tion you encountered in the sale of foil to the whole- 
1532 sale florist supply houses? A. In this letter Mr. Levine 

told us that he had a rough time in Charlotte, that 
Lion Ribbon Company had booked orders from two firms. 
Mr. Jack Levine evidently had these firms cancel their 
orders. He further told me in this letter that A&B Florist 
Supply, who are a large firm in the City of Charlotte, had 
placed an order with Austria for 4,000 rolls of foil, paying 
55 cents per roll on plain colored and 65 cents on colored 
embossed. He did nothing about it, but did tell them that 
he would write to me. In the letter he says that he saw 
samples of foils. 

Q. Did you lose any orders on account of that, or meet 
competition, or what was done? A. No, we did not meet 
the competition on this. 

Mr. Spriggs: I offer that in evidence. 

Hearing Examiner Hier: Let the record show that a 
three-page letter from Jack Levine to the witness, dated 
August 27, 1957, from Charlotte, North Carolina, has been 
marked RX-54-A, B. and C. (The document referred to 
was Respondent’s Exhibit 54-A, B, and C for identifica- 
tion.) 
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Mr. Kelley: No objection. 

Hearing Examiner Hier: It is admitted. (Whereupon, 
the document referred to, heretofore marked Respondent’s 
Exhibit 54-A, B, and C for identification, was received in 

evidence.) 


1533 By Mr. Spriggs: 


Q. You have read another document, Mr. Roth, 
Are you able to identify that? A. I can identify it, but I 
don’t remember where I got it from. 

Q. Are you able to state whether you supplied it to me 
or not? A. Yes, I sent it to you. 

Q. Well, are you able to state whether or not the infor- 
mation contained thereon was received by you in the reg- 
ular course of your business? A. It was. 

Hearing Examiner Hier: Did you say you didn’t know 
where you got it from? 

The Witness: No, but it is a notation from me. It has 
no name on here, sir. 

Hearing Examiner Hier: You mean the letter is un- 
signed? 

Mr. Spriggs: It is actually a memorandum of a price 
offered to wholesalers by Consolidated Bag and Foil in 
1956 of certain prices. 

Hearing Examiner Hier: He can’t testify to that, can 
he? 

Mr. Spriggs: He knows what the prices were at that 

time being offered. 
1534 Hearing Examiner Hier. Well, if he knows, he 
can testify from memory, but certainly that docu- 
ment is worthless. 


By Mr. Spriggs: 


Q. Well, by refreshing your recollection— A. I ean re- 
member seeing this, but I don’t remember who sent it. 

Q. Are you able to state whether or not the prices—from 
your knowledge generally of the industry at that time— 
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were prices being offered by Consolidated for the foils as 
shown? A. I can see they were their prices. 

Hearing Examiner Hier: Mr. Spriggs, I can’t accept 
that as conclusive proof that was their prices. You know 
how this works. 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: Somebody goes out and makes 
a call that is working for Consolidated Bag. It may be a 
spot offer, it may be their regular prices, it may not be. 
On the other hand, the purchasing agent may lie to Jack 
Levine, because they frequently do, and give them a brush- 
off. So that isn’t conclusive evidence by any means that is 
what their prices were. 

Mr. Spriggs: Of course, as you know, it would be an 
almost impossible task to go all over the country and get 
these various wholesale supply houses to come in and show 

what they have been offered foil for. But the sales- 
1535. men send these things in and he gets them, and he 
gets the case history. 

Hearing Examiner Hier: The most I can accept—those 
prices, that was what was reported to Mr. Roth by some 
one or more of his salesmen as being those prices. It 
doesn’t establish the fact those are the prices. 

Mr. Spriggs: That is all right. 


By Mr. Spriggs: 


Q. From your inspection of this document, are you able 
to say to whom it was reported to you that Consolidated 
Bag and Foil offered those prices stated thereon? A. 
Would you repeat that, Counsel? 

Q. I say, from that document are you able to state the 
name of the wholesaler to whom those prices were offered? 
A. Rex Parker Sales are the representatives in Texas for 
Consolidated Bag and Foil Rex Parker calls on wholesale 
florists and this is the price schedule used by the repre- 
sentative of Consolidated Bag and Foil to the wholesale 
florist supply houses. 
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Q. I see. 

Mr. Spriggs: I think, for the purpose your Honor has 
indicated, we will offer it in evidence. (The document re- 
ferred to was marked Respondent’s Exhibit 55 for identi- 
fication.) 

Mr. Kelley : No objection. 

Hearing Examiner Hier: All right. That is RX-55, 
1536 which they have discussed for the past ten minutes. 


(Whereupon, the document referred to, hertofore 
marked Respondent’s Exhibit 55 for identification, was 
received in evidence.) 


Hearing Examiner Hier: We will take a five-minute 
recess. (A short recess was taken.) 
Hearing Examiner Hier: On the record. 


By Mr. Spriggs: 


Q. Mr. Roth, I don’t recall whether I asked you to read 
a letter dated August 29, 1957, from Clarence J. Bickes, 
Century Florist Supply Company, to Arrow Brands. But 
if I didn’t, I ask you to read it now and state whether or 
not you received that letter in the course of your business? 
A. Yes, sir. 

Q. About when did the company receive it? A. The com- 
pany received this letter September 4, 1957, when I was 
out of the city, and it was acknowledged by my secretary. 

Q. Is the acknowledgment attached thereto? A. Yes, sir. 

Q. That is a copy of it? A. Yes. 

Q. Now, who is Century Florist Supply Company? A. 
Century Florist Supply Company is the largest wholesale 

florist supply company in the world. 
1537 Q. Had you, at the time you received the letter 
which is in your hands, sold Century merchandise— 
namely, foil? A. Yes, sir. 

Q. When had you sold Century the merchandise, which 
forms in part the subject of that letter? A. In May of 1957, 
for delivery later on. 
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Q. About when was the merchandise delivered that you 
sold in May of 1957? A. During the summer of 1957. 

Q. Would it have been delivered prior to August 29, 
1957? A. Yes, part of it was. 

Q. Now, the word “catalog” is mentioned in the letter. 
To what catalog does that word have reference? A. Cen- 
tury Florist Supply Company has approximately ten thou- 
sands accounts in the United States to whom they send out 
a catalog once a year. 

Q. About when is that catalog sent out? A. The latter 
part of August each year. 

Q. Of course, it is in preparation sometime before that? 
A. They start working on it in May and work for three 
months on the catalog. 

Q. Was your merchandise or the merchandise that you 
sold to Century advertised in that catalog? A. Yes, sir. 

Q. By reference to the letter and from your own 
1538 recollection, do you have a recollection of the inci- 
dent which forms the subject of that letter? A. A 

very vivid one. 

Q. Subsequent to the receipt of the letter, did there come 
a time when you had a conversation with Mr. Bickes, the 
writer of the letter? A. Immediately upon my return to 
the city of Los Angeles, when I was shown this letter, I 
called Mr. Bickes on the telephone. 

Q. Will you relate the subject which forms the sub- 
stance of the letter and incident as affecting the competi- 
tion which you encountered in the sale of foil in the sum- 
mer of 1957? A. In this letter Mr. Bickes told me we were 
higher by ten cents a roll than Highland Supply Corpora- 
tion. He also told me that in a shipment which he had re- 
ceived from us we had charged him 85 cents per roll for 
plain colored foil, unembossed, and that Highland had 
offered it to him for 65 cents for silver, 75 cents for color, 
all fifty-foot rolls, “same quality, freight allowed. They 
are also offering all embossed foils on the same basis, 75 
cents on silver and 85 cents on color.” 
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Q. How much lower was that than your price? A. It was 
ten cents a roll lower than the price we had given to Cen- 
tary Florist Supply Company. 

Q. Do you know whether Century had advertised 
1539 its prices on the basis of the prices it had paid you 
or was sold by you? 

Mr. Kelley: I object. 

Hearing Examiner Hier: The question is “do you know.” 
You can answer that Yes or No. 

The Witness: Yes, sir, I do know. He buys his merchan- 
dise in advance so that he knows what to print in the cata- 
log, and on the basis of his costs he indicates the selling 
prices in the catalog. 


By Mr. Spriggs: 


Q. All right, will you continue with the statement of just 
what took place between you and Mr. Bickes? A. Yes, sir. 
I was very disturbed because in this letter he said: “Now, 
I do not know, Harry, whether you are familiar with the 
markets, but this went out to the trade and is in effect as 
of September 1st.” 

Then he goes on to say: “Naturally, this puts us in a” 
—excuse me—“hell of a light. Our catalog is now out to 
the trade and we are going to be ten cents a roll higher 
than our competitors.” 

Q. Now, may I interrupt you there? Was his catalog out 
to the trade? A. Yes, sir, it was. Ten thousand retail flor- 
ists nationally from Coast to Coast received this catalog. 
Since Century Florist Supply Company handles aproxi- 
mately, as he says, ten thousand items, this affected all of 

his products. 
1540 In this letter he said: “Did you know this price 

was being offered to the wholesalers by Highland 
Supply? In fact, they were in here yesterday soliciting our 
business and called our attention to the drop in price on 
foil. It rather stunned me. I asked just one question, how 
is your quality, and was told that it was absolutely the 
same. This is a true story, Harry, and J am asking you to 
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let me know if you are aware of the fact that the price 
had dropped or were you notified by anyone?” 

It is signed by Clarence J. Bickes, of Century Florist 
Supply Company. 

Q. What postion does Mr. Bickes have in the company, 
to your knowledge? A. He is the president, general man- 
ager and does all of the purchasing for Century Florist 
Supply Company. 

Q. How long had you known him at that time, approxi- 
mately? A. Seven years. 

Q. Now, will you continue to relate what was done as a 
result of that letter and your conversation with Mr. 
Bickes? A. I called Mr. Bickes upon my return to the city 
and in a telephone conversation he told me that his cata- 
log, the ten thousand catalog he mailed out, are approxi- 
mately at a cost of five dollars each to him, meaning that 
he had spent fifty thousand dollars in mailing out a cata- 
log, and because of my high prices, it was going to ruin 

his company. 
1541 He wanted to know what I was going to do. I told 
him that I would meet’ the competition and would 
further pay for a circular which he could mail out to his 
ten thousand accounts with a new price. Also, I had to 
issue a credit memorandum of ten cents a roll on the mer- 
chandise we had shipped him. 

Q. Now, I hand you a series of documents and ask you 
if you can identify, first, the large one in the center in red, 
called “Correction.” 

Hearing Examiner Hier: Wait a minute, Mr. Spriggs. 
If there is four or five documents, let us have that marked. 

Mr. Spriggs: We offer the letter and acknowledgment. 

Hearing Examiner Hier: The letter about which the 
witness has testified and to which he has read to some 
extent will be marked RX-56, the carbon copy of the 
acknowledgment RX-57. Show them to counsel and let’s 
get this one out of the way first, before you pick up all 
those documents. (The documents referred to were marked 
Respondent’s Exhibits 56 and 57 for identification.) 
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Mr. Kelley: One thing: Is Satinfoil plain silver, Mr. 
Roth? 

The Witness: No, Satinfoil is the name that he places 
on plain silver and plain colored, unembossed. 

Mr. Kelley: No objection. 

Hearing Examiner Hier: Respondent’s Exhibits 

1542 56 and 57 would be admitted in the record. (Where- 

upon, the documents referred to, heretofore marked 

Respondent’s Exhibits 56 and 57 for identification, were re- 
ceived in evidence.) 

Hearing Examiner Hier: Let me have the four docu- 
ments so they can be marked. 

Let the record show that there has been marked for 
identification purposes a sales slip or invoice of the Cen- 
tury Florist Supply Company, dated 9-21-57, to Arrow 
Brands, incorporated in the amount of $651.60. (The docu- 
ment referred to was marked Respondent’s Exhibit 58 for 
identification.) 

Hearing Examiner Hier: RX-59 is an invoice from the 
Ann Arbor Press, Inc., to Century Florist Supply Com- 
pany, Detroit, Michigan, dated September 17, 1957, in the 
amount of $404. (The document referred to was marked 
Respondent’s Exhibit 59 for identification.) 

Hearing Examiner Hier: Respondent’s Exhibit 60 for 
identification is a correction flyer in red printing, on which 
appears at the bottom “Century Florist Supply Company, 
Detroit, Michigan.” (The document referred to was marked 
Respondent’s Exhibit 60 for identification.) 

Hearing Examiner Hier: RX-61 is a carbon copy 
1543 of a check made out to Century Florist Supply in 
the amount of $651.60. (The document referred to 

was marked Respondent’s Exhibit 61 for identification.) 

Hearing Examiner Hier: Mr. Kelley, do you have any 
questions about the authenticity of this document? 

Mr. Kelley: I don’t believe he has offered them. 

Mr. Spriggs: I offer t hese in evidence. 

Hearing Examiner Hier: Do you object? 

Mr. Kelley: No objection. 
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Mr. Spriggs: I wanted to further identify this. 

Hearing Examiner Hier: I don’t think he needs to tes- 
tify further about these documents, What he has said al- 
ready about the documents indicates that he paid back to 
Century Florist Supply Company $651.60, which repre- 
sented the reduction in price which he agreed to give them 
over the telephone because of the situation he has de- 
scribed. It also shows the cost of sending out the correction 
flyer to Century Florists. That is the situation as far as I 
can see. 

You offered it in evidence. 

You have no objection? 

Mr. Kelley: No objection. 

Mr. Spriggs: Yes, actually, if your Honor please— 

Hearing Examiner Hier: Let me get them in evidence 

first. Respondent’s Exhibits 58, 59, 60, and 61 are 
1544 admitted in evidence, (Whereupon, the documents 
referred to, heretofore marked Respondent’s Exhib- 

its 58, 59, 60, and 61 for identification, were received in 
evidence.) 

Hearing Examiner Hier: Now, is there something else? 

Mr. Spriggs: There is a correction to what your Honor 
has said in that this credit memorandum of this $651.60 
represents only the cost of correction of the price in the 
catalog and doesn’t represent the ten cents a roll meeting 
of competition. 

Hearing Examiner Hier: That is correct, Mr. Roth, what 
your counsel stated? 

The Witness: Yes, sir. 

Mr. Spriggs: I have one or two more of these. I am 
going to cut them short. 


By Mr. Spriggs: 


Q. I hand you another document dated September 27, 
1957, and ask whether or not that came to your attention 
in the course of your business? A. Yes, sir, it did. 

Q. Will you identify the two documents you have before 
you? A. One, the photostatic copy of a price schedule, 
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issued to distributors and wholesale florist supply com- 

panies by H. D. Catty Corportion, dated August 27, 
1957. 

1545 Hearing Examiner Hier: How did you get it? 
Did one of your salesmen send it in, or a florist send 

it in, or how? 

The Witness: No, sir. It came with a memorandum 
from Clarence J. Bickes, from Century Florist Supply 
Company, informing me that Catty’s man was just in to 
see him with a new price list meeting Highland Supply 
Company’s prices. 

Hearing Examiner Hier: All right. 

Mr. Spriggs: I offer those two in evidence. 

Hearing Examiner Hier: The memorandum will be 
marked Respondent’s Exhibit 62, and the photostatic copy 
of what the memorandum accompanied—namely, H. D. 
Catty Corporation’s price list as of August 27, 1957—will 
be marked 63. 


(The documents described were marked Respondent’s 
Exhibits 62 and 63 for identification.) 


Mr. Kelley: No objection. 
Hearing Examiner Hier: Without objection, Respond- 
ent’s Exhibits 62 and 63 are admitted in the record. 


(Whereupon, the documents referred to, heretofore 
marked Respondent’s Exhibits 62 and 63 for identification, 
were received in evidence.) 


1546 By Mr. Spriggs: 


Q. I will ask you to look at one more letter, and 
ask if you received that in the course of your business? 
A. Yes, sir; I did. 

Q. At or about the time it is dated? A. Yes, sir. 

Hearing Examiner Hier: What is it? 

The Witness: July Fifth, 1957; it is a letter from Ben’s 
Supply House, Incorporated, Chicago, Illinois, and ad- 
dressed to me. 
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By Mr. Spriggs: 


Q. Now, independently of that letter, do you know that 
those prices that are mentioned there were the prices that 
could be obtained by wholesale supply houses buying 
Austrian foil? A. There was a great deal of conversation, 
but I personally called on Ben’s Supply House and she 
wanted me, rather Mr. and Mrs. Sable both told me that 
they liked to do business with us, they wanted to do busi- 
ness with us, but they were suffering because of my quota- 
tions. They told me that they were quoted a price by 
Lion Ribbon Company and also by some importers, asking 
me to meet their prices. I refused to meet their prices. 

We had a great deal of conversation about it, and after 
my return to Los Angeles, they wrote me this letter, indi- 

cating, she used the word “debate.” Well, it was a 
1547 debate, almost a knock-down, drag-out on prices, 

and I refused to meet the prices. She evidently felt 
bad about it, because she wrote this letter apologizing for 
having to write me, she knew I returned to loads of work, 
and so forth; but told me: “We can now have the imported 
foil delivered to us at 73 cents for colored embossed, 63 
cents for plain colored.” 

Q. What were your prices at the time? A. Our prices for 
the 63-cents items was 85 cents; for the 73-cents item, our 
price to Ben’s Supply was 95 cents. 

Hearing Examiner Hier: That will be marked Respond- 
ent’s Exhibit 64. 


(The document referred to was marked Respondent’s 
Exhibit 64, for identification.) 


Mr. Kelley: I move to strike the statement she “evidently 
felt bad about it.” 

Hearing Examiner Hier: Obviously on its face it is a 
conclusion of the witness and nothing else. That is his 
reaction to what went on in the conversation. It is not a 
fact. 
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Mr. Kelley: No objection. 
Hearing Examiner Hier: Admitted. 


(The document referred to, heretofore marked for iden- 
tification Respondent’s Exhibit 64, was received in evi- 
dence. ) 


1548 By Mr. Spriggs: 


Q. I hand you another letter from Hub Floral 
Manufacturing Company, Boston, Massachusetts, dated 
September 8, 1958, and ask you whether or not that copy 
was furnished to you as a matter of information in the 
course of your business? A. Yes, sir. 

Q. Who is Hub Floral Supply Company? A. Hub Floral 
Manufacturing Company of Boston, Massachusetts, are 
manufacturers and importers of florist supplies. They sell 
to the wholesale florists. 

Q. How wide is their coverage? A. National distribution. 

Q. By referring to that letter, are you able to state, 
or do you know from any other source, the converter 
referred to therein? A. Hub Floral Manufacturing Com- 
pany wrote this letter to Moskatel Wholesale Florist in 
Los Angeles, informing them they can get the West Coast 
sales territory on foils. They enclosed samples, and the 
samples were from Hy Jacobson, of Worcester, Massa- 
chusetts. They were appointed the sales representatives for 
Jacobson on the West Coast. 

Q. And are the prices set forth there for different items 
of foil? A. The prices are there. 

Mr. Spriggs: It speaks for itself. 

1549 Hearing Examiner Hier: They are either there, 
or not, on inspection. 

Mr. Kelley: I will object to that one, your Honor, it is 
not addressed to Mr. Roth. 

Hearing Examiner Hier: In the first place, we better get 
it marked. 

This is a letter apparently from Hub Floral Company, 
Boston, to somebody by the name of Sam Applebuam, 
Moskatel Wholesale Florist, Wall Street. 
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By Mr. Spriggs: 


Q. Who is Sam Applebaum? A. He is a partner and helps 
Mr. Moskatel in purchasing. 
Hearing Examiner Hier: The date is 9/8/58. 


(The document referred to was marked Respondent’s 
Exhibit 65, for identification.) 


Hearing Examiner Hier: Mr. Kelley objects. I will have 
to read it. 

Mr. Spriggs: Certainly. 

Hearing Examiner Hier: There are too many ambigui- 
ties in this letter, Mr. Spriggs. 

Mr. Spriggs: I intended to go further with the letter and 
lay foundations. 

Hearing Examiner Hier: There are ambiguities which 
this witness can’t answer, obviously. 

Mr. Kelly: Furthermore, for the purpose of this 
1550 trial, he apparently has no legitimate way of having 
that letter. 

Hearing Examiner Hier: What? 

Mr. Kelley: For purposes here, he has no legitimate way 
of having that letter. 

Mr. Spriggs: I don’t know, if it isn’t furnished to him 
by persons with whom he does business, obviously, he 
gets— 

Hearing Examiner Hier: (Interposing) Moskatel is one 
of his customers, a gentleman who was in here. 

Mr. Kelley: But the letter wasn’t addressed to Mr. Mos- 
katel with the intention that it be given to Harry Roth. 

Hearing Examiner Hier: That is a technical objection. 
Otherwise to the contrary I assume letters are gotten 
legitimately. 

There are too many ambiguities that can not be testified 
to by this witness. 

Mr. Spriggs: He has testified the letter was given to 
him; one, too, he testifies that the samples sent with that 
letter are those of Jacobson. 
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Hearing Examiner Hier: I didn’t understand that, but 
the letter wasn’t written to him. 

Mr. Spriggs: I didn’t say that, I say he has testified that 

he was given a copy of this letter, and I am going 
1551 to get his conversation with Mr. Applebaum. He 

knows Mr. Applebaum. The letter was furnished to 
hin, a copy of it, and he saw the samples, which were sent 
with that letter. And all we are offering that for is to 
show the competition that he is encountering and he is 
told he is encountering in the course of his business today. 

Hearing Examiner Hier: Now, if you want to restrict 
your offer to show the prices that—the resale prices that 
were offered to Moskatel Wholesale Florist, Los Angeles, 
California, if they acted as the agent for one of the manu- 
facturers and converters of aluminum foil, then I think it 
is probably competent. 

Mr. Spriggs: That is all I am offering. 

Hearing Examiner Hier: He has stated Hy Jacobson— 
and how he knows that, I don’t know, and I don’t see how 
we could find that out as a definite fact unless we had Hub 
Floral man. The recipient doesn’t know that. The letter 
doesn’t state it. 

Mr. Spriggs: The letter states that samples are enclosed. 

Hearing Examiner Hier: I understand that. 

Mr. Spriggs: And samples enclosed, this witness testifies, 
are those of Hy Jacobson. 

Hearing Examiner Hier: Mr. Roth, did you see these 

samples? 
1552 The Witness: Yes, sir; I did. 
Hearing Examiner Hier: They were given to you 
by Applebaum? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Very well, that makes that 
competent he has seen them and knows them to be Hy 
Jacobson’s samples. That is all right. 

There are other things—you say you are not offering 
for any other purpose than that. I will overrule the objec- 
tion, Mr. Kelley, and put 65 in evidence. 
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Mr. Kelley: One other thing, your Honor, if it refers to 
samples, I think the samples would be part of the best 
evidence in this offer. 

Hearing Examiner Hier: Now, Jacobson’s samples are 
in this record, if I remember correctly. I am not certain 
whether they are the same samples, but nevertheless, 
samples of Jacobson’s material is in this record. After all, 
Mr. Roth has been in business a long time and he is 
certainly in position to know whose samples belong to 
whom, and he testifies under oath that he saw the samples 
that accompanied this letter and they were definitely 
Jacobson’s samples. Absent something to destroy that 
evidence, I think that is competent enough. 


(The document referred to, heretofore marked for iden- 
tification Respondent’s Exhibit 65, was received in evi- 
dence.) 


1553 Hearing Examiner Hier: Does the ease with which 

you are getting in all this material encourage you 
to uncover more? Five exhibits ago you said there were 
only two. 

Mr. Spriggs: On that point; like the lawyer says, “I have 
one question more,” and a half-hour later we are still 
listening. 

Mr. Spriggs: Now, here are some letters, and copies of 
letters. 

Hearing Examiner Hier: If you have more than one, 
let me mark them, first. Otherwise the letters get confused 
as to what he is referring to. 

Mr. Spriggs: All these relate to the same thing and 
should be marked in-block from one to the other, because 
they are all dealing with precisely the same thing, to wit, 
foreign foil importations in 1954 and complaints by High- 
land and Arrow. 

Hearing Examiner Hier: They are separate communica- 
tions? 

Mr. Spriggs: They are; it is true. 
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Hearing Examiner Hier: We will take a short recess 
while I mark these and read them. 
We will take a recess until 1:50. 


(Whereupon, at 12:30 p.m., a recess was taken until 
1:50, this day.) 
1554 AFTERNOON SESSION 
(1:55 p.m.) 
Hearing Examiner Hier: We will proceed. 
There have been marked as Respondent’s Exhibits for 
identification, all photostats: 
RX-66 is a letter to Highland Supply Corporation, from 
Senator Dirksen, dated December 29, 1953. 
(The document described was marked Respondent’s Ex- 
hibit 66 for identification.) 
Hearing Examiner Hier: RX-67 is a letter from Senator 
Dirksen to Highland Supply Company, dated February 3, 
1954. 


(The document described was marked Respondent’s Ex- 
hibit 67 for identification.) 
Hearing Examiner Hier: RX-68 is a letter from the 


Acting Commissioner of Customs to Senator Dirksen, dated 
January 28, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 68 for identification.) 


Hearing Examiner Hier: RX-69 is another letter from 
the Acting Commissioner of Customs to Senator Dirksen, 
dated January 26, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 69 for identification.) 


Hearing Examiner Hier: RX-70 is a letter from 
1555 the Assistant Secretary of State to Senator Dirksen, 
dated January 4, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 70 for identification.) 
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Hearing Examiner Hier: RX-71 is a letter from the Sec- 
retary of Commerce to Senator Dirksen, dated January— 
I can’t make out the day—January 1954. 


(The document described was marked Respondent’s Ex- 
hibit 71 for identification.) 


Hearing Examiner Hier: RX-72 is a photostatic copy 
of a letter from George J. Burger on the stationery of 
National Federation of Independent Business to the High- 
land Supply Company, dated January 4, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 72 for identification.) 


Hearing Examiner Hier: RX-73 is a letter from the 
Bureau of Foreign Commerce to Senator Thye of Minne- 
sota, undated. 


(The document described was marked Respondent’s Ex- 
hibit 73 for identification.) 


Hearing Examiner Hier: RX-74 is a letter from the coun- 
sel for the United States Senate Select Committee on Small 
Business, to George J. Burger, National Federation of In- 

dependent Business, dated December 29, 1953. 


1556 (The document described was marked Respon- 
dent’s Exhibit 74 for identification.) 


Hearing Examiner Hier: RX-75 is a letter from George 
J. Burger, National Federation of Independent Business, 
to the Highland Supply Company, dated February 11, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 75 for identification.) 


Hearing Examiner Hier: RX-76 is a letter from Senator 
Thye of Minnesota to George J. Burger, dated February 
9, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 76 for identification.) 
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Hearing Examiner Hier: RX-77 is a letter from the 
Bureau of Foreign Commerce of the Department of Com- 
merce to Senator Thye, undated. 


(The document described was marked Respondent’s Ex- 
hibit 77 for identification.) 


Hearing Examiner Hier: RX-78, I think, is a letter from 
the Austrian Embassy Counselor to Brueder Teich Com- 
pany in Vienna, dated January 21, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 78 for identification. ) 


Hearing Examiner Hier: RX-79-A and B is a two-page 
letter from the Department of Commerce, by H. B. Esselen, 
to Mr. Roth, dated May 6, 1954. 


1557 (The document described was marked Respon- 
dent’s Exhibit 79-A and B for identification.) 


Hearing Examiner Hier: RX-80-A and B is a two-page 


letter from the Department of Commerce to Mr. Roth, dated 
April 26, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 80-A and B for identification.) 


Hearing Examiner Hier: RX-81 is a letter from the De- 
partment of Commerce, signed by H. B. Esselen, to Mr. 
Roth, dated September 29, 1954. 


(The document described was marked Respondent’s Ex- 
hibit 81 for identification.) 

Hearing Examiner Hier: RX-82 is a letter from the De- 
partment of Commerce to Mr. Roth, dated October 12, 1954. 

(The document described was marked Respondent’s Ex- 
hibit 82 for identification.) 


Hearing Examiner Hier: You have read these, Mr. 
Kelley? 
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Mr. Kelley: I am going to object to them. But Mr. 
Spriggs advised me he wants to first ask some ques- 
tions laying a foundation about them before they are 

offered. 


1558 Whereupon, 
HARRY W. ROTH 


resumed the stand as a witness for the Respondent and, 
having been previously duly sworn, testified further as 
follows: 


DIRECT EXAMINATION (resumed) 
By Mr. Spriggs: 


Q. You have seen these various documents, have you 
not? A. Yes, sir. 

Q. Now, by refreshing your recollection from them and 
independently of them, do you have any recollection as to 
whether there came a time when there was joint or col- 


lective action with regard to the importations of foil 
coming over which ultimately found its way to the florist 
trade? 

Hearing Examiner Hier: Wait a minute. That question, 
I think, is a little bit ambiguous, Mr. Spriggs. You mean a 
joint or collective action found its way or what? 


By Mr. Spriggs: 


Q. Did there come a time when you, along with other 
converters, attempted to take action with respect to im- 
portations of foil? A. Yes, sir. 

Q. In the course of that, did you receive communications 
back and forth? Did you send the results of your efforts 

to the others? A. Yes, sir. 
1559 = Q. Did you receive the efforts or action taken by 
others in the regular course of your business with 
regard to those importations? A. I did, yes. 

Q. At that time had you noticed or felt the effect of 

importations of foil? A. Yes, sir. 
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Mr. Kelley: Your Honor, does that mean Mr. Roth him- 
self? 
Mr. Spriggs: Yes. 


By Mr. Spriggs: 


Q. Had you received any information from other con- 
verters to the effect that they had likewise felt the effect 
of it? A. Yes, sir. 

Q. Now, what action did you take or what action was 
taken by the converters with respect to the importations of 
foil—that is, with respect to interesting government 
agencies in the problem? A. We all, independently, wrote 
and we were appealing to the various departments where 
we thought we would get relief, and we carried on a corre- 
spondence with them without any results whatsoever. 

Q. I was going to say, did you ever get any increase in 

the tariff, for example? A. We got nothing at all. 
1560 Q. Was there any relief from the State Depart- 
ment? A. No, sir. 

Q. Was there any relief from the Commerce Depart- 
ment? A. No, sir. The result was a loss in business because 
there were many people who did not know about Austrian 
foil who started to learn about it and consequently they 
started to contact the Brueder-Teich Company. There was 
an article in the newspaper about it and we lost some cus- 
tomers because of it. 

Mr. Kelley: I move to strike that, your Honor, as not 
responsive to the question. 

Hearing Examiner Hier: Move to strike what? 

Mr. Kelley: The answer. 

Hearing Examiner Hier: Read it back. (The reporter 
read the answer.) 

Hearing Examiner Hier: The answer is way beyond the 
question. 

Mr. Spriggs: I am not objecting to having it stricken. 

Hearing Examiner Hier: The answer is stricken. 

Mr. Spriggs: Not all of it? 
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Hearing Examiner Hier: Read the question and the 
answer back and I will tell you where to stop. (The re- 
porter read the record as requested.) 

Hearing Examiner Hier: All of the witness’ an- 
1561 wer following “No, sir” is stricken as being beyond 
the scope of the question. 


By Mr. Spriggs: 


Q. Well, had you felt the effects or noticed from your 
business that there was foil being imported from Austria 
and sold to the florist trade? A. Yes, sir. 

Q. Now, do those documents which you hold in your 
hands portray the history of the efforts made with the 
various agencies of the United States government? A. Yes, 
sir. 

Q. All right. 

Mr. Spriggs: I offer them individually and collectively 
to save time. 

Hearing Examiner Hier: Show them to Mr. Kelley. 

Mr. Kelley: Your Honor, I object to all of them. As I 
say, they fall into two categories, the letters addressed to 
Mr. Roth and the letters addressed and signed by people 
not here present; the letters addressed to Mr. Roth are not 
signed by him and contain matter that is immaterial to this 
litigation and they were not received in the ordinary course 
of business, certainly this was extraordinary course, he 
doesn’t write to the Department of Commerce or State De- 
partment every day. I assume that the letters are offered 

for the subject matter contained therein, which 
1562 would be hearsay. We wouldn’t have the right of 

cross-examination of the authors of the letters and 
many of them— 

Hearing Examiner Hier: I think, myself, this matter of 
trying to get a tariff raised or what have you is entirely 
immaterial and is a matter of distance to this record. Tes- 
timony you put on here from florists and individual con- 
verters is all very well, but this thing of using political 
influence, this thing of trying to get the tariff raised 
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through Representatives and the like, it seems to me to 
be too far removed. 

It doesn’t show quantum, it doesn’t show the extent of 
injury, to which you have not objected, the last ten or 
twelve questions, that I would have sustained objection to. 
So, not having objected on the ground of immateriality, 
why, I won’t sustain the objection on that ground. 

Your other objection is on the ground that the writers 
of these letters are not here for cross-examination. The 
facts stated in these letters could not be tested by cross- 
examination, and I think that is an appropriate and well- 
founded objection. 

There is a great deal of material in here, Mr. Spriggs, 
which could have well be probed into, to find its extent 
and its effect, and so forth, which could not be done with 
Mr. Roth on the stand because they are written by several 
Senators, and by George Burger, with whom I have had 

some dealings in the past. And here is the Counsellor 
1563 of the Austrian Embassy, for instance. And so I am 

going to sustain the objection to the admission of 
these documents on the second ground, to wit, the fact 
that they are, so far as this witness goes, hearsay state- 
ments of factual matter. 

Mr. Spriggs: Before you finally rule, may I invite your 
attention to this. They are being offered only for a limited 
purpose of showing the beginning of the foreign competi- 
tion at which these gentlemen—Mr. Roth, Highland Supply, 
and others—felt it, and to show that it had reached propor- 
tions as to them regardless of how much there was that 
they were worried, that they were worried about it and 
this shows the history of their efforts in that regard and 
is only offered for that purpose and for the further pur- 
pose that they claim, at least, that the sales which were 
being made at that time was below the cost of manufac- 
ture abroad and they were trying to get the importations 
barred on that ground. 

Now, that is the only purpose for which these documents 
are offered and we will omit the offering of all of the letters 
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from George Burger, as far as that is concerned. We only 
put them in, simply to put everything we had in, but we 
can omit those, and that is why I made the offer individual- 
ly as well as collectively, so that— 

Hearing Examiner Hier: The first prong of your limited 

purpose is already in this record, namely, when this 
1564 importation began, to whom it was offered, its Aus- 

trian source, and it was annoying, to say the least, 
to converters. That was brought out on the government’s 
side of the case by one witness. I don’t know whether it was 
Jacobson or Catty or who brought it out. 

Now, as to the second thing, namely, selling below cost 
or dumping as they say, that is a factual matter and the 
people who use those statements in those letters are not 
here for cross-examination and the extent of injury could 
not be obtained. For instance, I read the other day in the 
Wall Street Journal where the Treasury Department, I 
presume after some kind of investigation, came out with 
a statement that it wasn’t below cost. Now, I can’t take his 
statement, whoever that official was in the Treasury De- 
partment, any more than IJ can take those statements that 
it was. 

Mr. Spriggs: We are not offering them as proof of the 
truth that Brueder-Teich was selling below cost. All we are 
offering them for is to show that the converters were com- 
plaining because the prices are much lower than they were 
getting and they say that they were below cost and asked 
the government to investigate. It does corroborate the 
other witnesses. 

Hearing Examiner Hier: That testimony is running out 
of the seams in this case. 

Mr. Spriggs: If nobody can make a finding to the 
1565 contrary, all well and good. 

Hearing Examiner Hier: There is no question in 
my mind here that these converters didn’t like this Aus- 
trian and/or Italian foil and it was selling below what they 
thought was a normal rate of profit. That is replete. You 
brought it out by the government’s own witnesses. 
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The question here is not whether the florist foil convert- 
ing is under competitive pressures other than that alleged 
in this complaint. Your burden is to show that whatever 
condition they are in at the moment is solely due to other 
factors than this acquisition. Or I wouldn’t say solely due, 
but substantially or in the main due to other factors. 

I don’t suppose there is an industry in the United States 
that isn’t under what they consider unfair or unrealistic 
pressures from other industries and from people in their 
own industry, as well as from people outside. But the fact 
that a man is sick from three or four complications doesn’t 
warrant him being hauled out in zero weather and given 
pneumonia on top. That is the theory of government and 
the theory of the Commission in a number of cases that 
they have decided. 

At any rate, to cut the matter short, Respondent’s Ex- 
hibits 66 through 82 are rejected for the reasons stated. 


By Mr. Spriggs: 


Q. Mr. Roth, if you had not sold out to Reynolds, 
1566 would you have reduced your prices in November 
1957? A. I certainly would have for that season and 
I would have gone to Europe immediately. First, I would 
have maintained my position, flown to Europe, and brought 
in as much Austrian foil as I could afford to buy and load 
this country with it. 
Q. Would you have reduced them in November 1957— 
strike that. 
Mr. Kelley: I will object to that. 
Hearing Examiner Hier: I didn’t hear the whole ques- 
tion. 
Mr. Spriggs: I struck it out. 
Mr. Kelley: I will move to strike the last answer, too, 
as being speculative, too. 
Hearing Examiner Hier: Of course, it is speculation as 
to what he would have done. On the other hand, it is his 
informed business opinion. 
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Mr. Kelley: No basis whatsoever, what he would have 
done if the facts were different. 

Hearing Examiner Hier: Well, you may cross-examine 
him on the point. I don’t disagree with that. I don’t think 
it is the most substantial evidence in the world that you 
can get, but then I will leave it in. 


By Mr. Spriggs: 


Q. Would there have been any difficulty in your situa- 
tion in November 1957 in going to Europe and canvassing 
Europe for the production of foil which you could 
1567 sell to the florist trade? 
Mr. Kelley: I object, your Honor. The financial 
records of this man speak for themselves. 

Mr. Spriggs: It doesn’t have anything to do with finan- 
cial records. 

Hearing Examiner Hier: Read the question back. (The 
reporter read the question.) 

Hearing Examiner Hier: What you mean is there any- 
thing in his situation which would have prevented him. 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: You may answer. 

The Witness: I would have gone to Europe. 

Hearing Examiner Hier: Answer the question: Is there 
anything in your situation existing prior to November 1957, 
if you hadn’t been acquired, which would have prevented 
you from going to Europe? 

The Witness: No, sir. 


By Mr. Spriggs: 


Q. Now, will you explain that answer? A. Yes, I will, sir. 

I would have met competition or to maintain my position 
as far as I could, I would have gone to Austria, Italy, 
France, Switzerland, Germany, every other country, and 
would have searched for the lowest price and brought it in 
to this country and would have asked them to make 

1568 my designs, my colors, brought it in here and with 
three or four employees sold a large volume at a 
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lower price and come out with a great profit and I prob- 
ably would have sat back and had it much easier than I 
did. 

Hearing Examiner Hier: In other words, you would have 
shut down production? 

The Witness: No, I would have maintained my position 
first, and then gone to Europe in the interim. 

Hearing Examiner Hier: I understand that. But I mean 
after you get all this foil over here, wherever you found it, 
you would have necessarily shut down production, I would 
assume? 

Mr. Spriggs: It wouldn’t have been necessary to shut 
down production. 

Hearing Examiner Hier: Certainly it would, if he 
couldn’t sell it over that price differential. That is what he 
was telling us. 

Mr. Spriggs: We started off with what he would have 
done. He would have reduced prices, maintained position 
on that, and then gone to Europe. 

Hearing Examiner Hier: I know. But when he brought 
the foil in this country, he certainly would have had no 
point in producing a higher-priced foil here for sale. You 
would have shut down? 

The Witness: That is a tough question to answer at this 

moment. 
1569 Hearing Examiner Hier: We are dealing in what 
he calls speculation and what you call reasonable 
forecast over here at this side of the aisle, so it naturally 
is a forecast. 

The Witness: I may have. 

Hearing Examiner Hier: You don’t know about that. 

The Witness: I don’t know whether I would or wouldn’t. 

Hearing Examiner Hier: Now, tell me this: Why is it 
that since you have been acquired you haven’t adopted that 
course? Why haven’t you, as a limb or arm of Reynolds 
Metals, gone to Europe and gotten in all this foil and for- 
gotten about all this struggle? 
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The Witness: If I wanted to, I could have. I sold out to 
Reyonlds Metals Company to go in to a gift-wrapping busi- 
ness. 

Hearing Examiner Hier: That doesn’t answer my ques- 
tion. You have sold out to Reynolds Metals. You are an 
executive of Reynolds Metals, or rather of Arrow Brands, 
which is owned by Reynold Metals. This foil is still coming 
in here. It is still underselling domestic foil. It is still 
underselling your foil. Why is it that if you would have 
adopted this procedure as an independent, you haven’t 
done so as part of the Reynolds Metals organization? I am 
testing your speculation as to what you would have done 
as an independent as against what you actually did as an 

acquiree. 
1570 The Witness: I contacted Mr. Howard, who repre- 

sents a firm in Italy—not represented, but contacted 
a mill in Germany, but they refused to sell me. They know 
that I was affiliated with Reynolds Meals Company. And 
Mr. Howard told me on the telephone, “You are insulting 
me by asking me to sell you foil. You are fishing for infor- 
mation.” I said, “No, I am very serious.” 

Hearing Examiner Hier: In other words, since you have 
been acquired, you tried to dc this? 

The Witness: I did, yes, sir. 

Hearing Examiner Hier: And they told you that they 
wouldn’t do it? 

The Witness: Yes, sir. 

Hearing Examiner Hier: In effect. I don’t understand 
the rest of the conversation. I don’t understand this insult- 
ing business. 

Mr. Spriggs: You were talking about raw foil— 

Hearing Examiner Hier: I am talking about the foil that 
lands at this shore. That is what is coming in, isn’t it? 

Mr. Spriggs: Coming in in different forms. There is a 
great deal of differences from imported raw foil and im- 
ported processed and converted foil. 

Hearing Examiner Hier: He says he could have taken his 
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designs to Europe and had them made up. 
1571 = Mr. Spriggs: That is right. 
Hearing Examiner Hier: I am asking him why he 
hasn’t done this. 

Mr. Spriggs: That is obvious. His raw foil supply comes 
from Reynolds Metals Company. Reynolds Metals Com- 
pany owns him and it would be buying foil from abroad 
itself. 

Hearing Examiner Hier: That is the fact. 

Mr. Spriggs: Yes, sir. 

Hearing Examiner Hier: The point I am trying to get 
cleared up in my own mind with these questions, Mr. 
Spriggs, is this: If this foreign foil is such a serious com- 
petitive threat that it is putting people out of business, 
they can’t compete, it would seem to me that Reynolds 
Metals would forget about producing a domestic foil at 
a high price and just bring this stuff in and sell it. 

Mr. Spriggs: I don’t quite understand. You think that 
Reynolds Metals Company would go out of the foil business 
and that it would only import foil— 

Hearing Examiner Hier: (interposing) The florist foil 
business. 

Mr. Spriggs: We are not talking entirely about florist 
foil. 

Hearing Examiner Hier: That is what I am talking 
about. 

Mr. Spriggs: This last question that you are ask- 

1572 ing Mr. Roth about is a raw foil supply source. You 

asked him why he didn’t go and buy raw foil in 
Europe. 

Hearing Examiner Hier: I didn’t use the word “raw.” 

Mr. Spriggs: He said they would not sell raw foil. 

Hearing Examiner Hier: I didn’t use the word “raw.” 

Mr. Spriggs: That is what he meant. 

Hearing Examiner Hier: He said in response to a ques- 
tion of yours, if he hadn’t sold to Reynolds Metals, he 
would have first maintained his position by reducing 
prices, then he would have flown to Europe and gotten foil 
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wherever it could have been found and he would take his 
designs and have them make it up. That is not raw foil, 
the way I understand it. 

Mr. Spriggs: That is right. 

Hearing Examiner Hier: Now what I asked him was: 
All right, why didn’t you do that, even if you were ac- 
quired, if this foreign competition is such a terrific threat 
that some of these witnesses testified to? He says he tried 
to and they laughed at him. He said they were insulting 
him, or something of the sort, which I don’t understand. 

The Witness: They knew I was with Reynolds Metals 
Company. 

Hearing Examiner Hier: Sure. 

The Witness: They refused to quote me the same prices 

they would quote anyone else. They refused to sell 
1573 me. 
Mr. Spriggs: Are you speaking of raw foil? 

The Witness: Raw metals from the various countries. 

Hearing Examiner Hier: I don’t understand why they 
wouldn’t see a financially solvent concern like Reynolds 
Metals. It is beyond me. I don’t get that. Go on with your 
questioning. 


By Mr. Spriggs: 


Q. Now, Mr. Roth, you were here last week when Paul 
Murphy testified about building a plant at Torrence, Cali- 
fornia, for production of gift wrapping? A. I was, yes, sir. 

Q. Is Reynolds in the process of producing gift wrap 
there? A. Yes, sir, we are. 

Q. What is the stage of the production of gift wrapping 
in that program? A. We are in a crash program. We are 
going to show a few items in two department stores of this 
country late in November, on a preview basis, and will test 
this crash program of ours. 

Hearing Examiner Hier: Let me interrupt again, Mr. 
Spriggs. You used and the witness used the term “gift 
wrap.” Is that new plant at Torrence—I believe it is—Tor- 
rence, California? 
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The Witness: Yes, sir. 

Hearing Examiner Hier: Is it producing foil which 
1574 is or will be sold in the florist trade? Or are you 
simply going to channel sales to department stores? 

The Witness: The machinery which Arrow Brands had 
prior to the acquisition is producing foil for the florist 
industry. The new machinery is on a program now to pro- 
duce gift wraps. 

Hearing Examiner Hier: Gift wraps only? 

The Witness: Yes, sir. 

Hearing Examiner Hier: This new production could not 
be used or will not be used for sale to the wholesale florists; 
is that the fact? 

The Witness: I have no intentions. 

Hearing Examiner Hier: You have no intentions. All 
right. 

Mr. Spriggs: We are talking about gift wrapping. 

Hearing Examiner Hier: I understand. But I want to 
know whether this gift wrapping he is producing was suit- 
able for or was going to be sold to the florist industry also. 
He says not. 

Mr. Kelley: On the basis of that, I move to strike his 
answer as immaterial to the issue in this case. 

Mr. Spriggs: There has been a great deal of talk about 
the plant in Torrence. I am explaining it. 

Hearing Examiner Hier: Overruled. If that is a motion, 

the motion is denied. 


1575 By Mr. Spriggs: 


Q. I don’t know whether you finished your answer 
about the stage of the gift-wrap program. 

Hearing Examiner Hier: He didn’t. Go on. You got as 
far as two department stores. 

The Witness: In late November we are going to preview 
the items we have produced up to this point. This has been 
a crash program, a hurried program, so that we can get 
into the market and to test it before we actually bring the 
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line out, or the products out. After this we will know which 
items are good and which items are poor. 


1576 By Mr. Spriggs: 


Q. Now, you heard Mr. Murphy’s testimony about 
the sales possibilities of gift wrap. Do you share his views 
about those possibilities? A. Yes, sir; I do. This is a 
market which can be exploited. It is a large market. 

Q. Now, Mr. Roth, have you conceived any new ideas or 
any new approaches in the presentation or offering of foil 
to florists users? A. We have; yes, sir. 

Q. Well, what are those approaches or new ideas? A. 
We have added three new products. 

Q. What are they? A. One is snap wrap. One is home 
plate, three is sheeted foil. 

Hearing Examiner Hier: These are all produced at your 
original plant; are they not? 

The Witness: Yes, sir. 

Hearing Examiner Hier: Now, we know what snap wrap 
is? 

A. Not the original plant, it is all the same. 

Hearing Examiner Hier: How about the other two? 

Mr. Spriggs: I don’t think you know. I want to demon- 
strate what snap wrap is. 

Hearing Examiner Hier: It hasn’t been physically 
1577 demonstrated, I gather, from the witnesses you put 

it on and it stays that way. 

The Witness: Will you excuse me while I do this? 

Mr. Spriggs: I would like to have Mr. Roth demonstrate 
the concept of snap wrap and how it was involved. I think 
it will be interesting to your Honor and really everyone 
here concerned. He is just taking an ordinary sample of 
foil here. 

Now, the process you have used in making snap wrap or 
evolving snap wrap is to take a square piece of foil, fold 
over the edges, and then, what do you call this process, of 
pleating. That is a similar process, isn’t it? 
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The Witness: Yes, sir. 

Hearing Examiner Hier: Now, who evolved the idea of 
snap wrap? 

The Witness: I did. 

Hearing Examiner Hier: Has anybody, foreign or do- 
mestic copied the idea yet? 

The Witness: Probably will. 

Hearing Examiner Hier: I now, but they haven’t yet? 

The Witness: No. 

Hearing Examiner Hier: It has been on the market how 
long? 

The Witness: A very short time. 


1578 By Mr. Spriggs: 


Q. Can you produce this snap wrap by machinery? 
A. Yes, sir. 

Mr. Spriggs: I would like to offer one in evidence. 

Hearing Examiner Hier: 83 is a sample of snap wrap. 

You don’t have any objection to that being in the record? 

Mr. Kelley: No objection. 

Hearing Examiner Hier: Mark and received. 

(The object referred to was marked Respondent’s Ex- 
hibit 83, for identification, and received in evidence.) 

By Mr. Spriggs: 

Q. What are the advantages of snap wrap, from your 
standpoint or viewpoint? A. Time-saving for the florist, 
and no waste of foil. It is profitable for the wholesaler we 
sell it to. Instead of his getting the leavings, he feels that 
he now has a product to sell. 

Hearing Examiner Hier: What do you sell one of those 
sheets for, one of those snap wrap sheets; 83, for instance? 

The Witness: We sell it for $1.35 for twelve. He resells 
it to the retail florist at $1.85. 

Hearing Examiner Hier: Per dozen? 
1579 The Witness: Yes, sir. 
Hearing Examiner Hier: About 15 cents a piece? 

The Witness: Yes, sir. 
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By Mr. Spriggs: 


Q. Is that a heavier or lighter gauge than .000657 A. It 
is heavier, .001. 

Hearing Examiner Hier: Two sides to it? 

The Witness: No, sir. 

Hearing Examiner Hier: That is just where it is folded 
over? 

Mr. Spriggs: It is 2-tone? 

The Witness: That is colored on both sides. 

Hearing Examiner Hier: Not laminated? 

The Witness: No, sir. 

Mr. Spriggs: Did you give the gauge in the record? 

Hearing Examiner Hier: .001. 


By Mr. Spriggs: 


Q. Ihand you an object and ask you to state what that is? 
A. This is a product that we added, we call it “home plate”. 

Q. What is it used for? 

Hearing Examiner Hier: On the bottom? 

The Witness: It is used for setting the pot on to protect 
your furniture. 

Hearing Examiner Hier: What is that made out of? That 

must be laminated? 
1580 The Witness: No, this is nothing but .004 foil. 
Hearing Examiner Hier: What is the strengthen- 

ing agent or rigid agent? 

The Witness: There isn’t anything. 

Hearing Examiner: It looks a lot more rigid than this 
(indicating). 

The Witness: This is .001; this is heavier, .004. 

Hearing Examiner Hier: You call it “home plate”? 

The Witness: “Home plate”. 

Hearing Examiner Hier: All right. Mark one of those, 
whichever you want, as 84. 

No objection? 

Mr. Kelley: No objection. 
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Hearing Examiner Hier: Respondent’s Exhibit 84 is 
marked and admitted. 


(The object referred to was marked Respondent’s Ex- 
hibit 84, for identification, and received in evidence.) 


By Mr. Spriggs: 


Q. Now, what is the third item that you mentioned? A. 
The third item is foil that we sheet and put a scalloped 
edge on. 

Q. What are the differences in that foil over that which 
you formerly sold? I mean, are there any differences in it? 

You put a sheet on it? A. No, there is no difference 
1581 in the foil. It is the same product. All we do is 
sheet it. 

Hearing Examiner Hier: What do you mean by that, 
“sheeting”? 

The Witness: Well, it is sheeted—well, instead of our 
rolling it on rolls—— 

Hearing Examiner Hier: (Interposing) I see. 

The Witness: (Continuing)—we sheet it. 

Hearing Examiner Hier: All right. 

Instead of being rolled up, it is cut in particular squares? 

The Witness: Yes. 

Mr. Spriggs: Different form. 

Hearing Examiner Hier: Make that 85. Show it marked 
and admitted. 


(The object referred to was marked Respondent’s Ex- 
hibit 85, for identification, and received in evidence.) 


Hearing Examiner Hier: What do you use that sheet for? 

The Witness: For the same purpose. 

Hearing Examiner Hier: For the same purpose? You 
mean, to wrap around pots? You don’t need to demon- 
strate. Is that what you use it for? 

The Witness: Yes. 
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Q. Now, your other items are mere additions to 
1582 your standard items, I presume? A. Sheeted foil, 
instead of rolled foil. 

Q. Now, whose ideas were they for the sheeted foil and 
for home plate? A. Very simple, but they are my ideas. 

Q. All right. 

Hearing Examiner Hier: When did you get the ideas? 
Did some florist complain about wanting to set the pot on, 
and that gave you the idea, or when did it happen? Give us 
the background. 

The Witness: Story of my life. 

Hearing Examiner Hier: You mean you have been having 
these ideas all along? 

The Witness: Always have an idea. 

Hearing Examiner Hier: I know you always had ideas. 
Most people do, but when did you get this particular ideas? 

The Witness: The lifeblood of industry are new products. 

Hearing Examiner Hier: I understand that. 

The Witness: And when I saw a plant coming into my 
home and my wife looking for a plate, and looking for a 
broken plate, I realized that she wasn’t doing much for the 
plant. I decided that we should do something in an alumi- 
num plate. 

Hearing Examiner Hier: Off the record. 


1583 (Discussion off the record.) 
Hearing Examiner Hier: On the record. 
By Mr. Spriggs: 


Q. Well, does your wife help you with your ideas, and 
has she over the years? A. She certainly has. 

Q. Now, during the past 10 or 12 years, who created your 
coloring and designs of the foils that you have sold? A. 
I did. 

Q. During the course of years, have you observed any 
copying of designs and copying of colors? A. Yes, sir; I 
have. 
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Q. Well, has it occurred? A. It is always occurring. 

Q. Now, Mr. Roth, how much would it have cost you tu 
add to the equipment you had when you sold out to Reyn- 
olds to produce these new items, such as snap wrap, home 
plate, and so forth? A. About $6,000. 

Q. Referring to Respondent’s Exhibit 37, Floral Supply 
Syndicate catalog, on page 11, at the bottom right, is a foil 
known as “Wrapsody” foil. To your knowledge, how long 
has this company advertised that foil by that name? <A. 
Sixty days. 

Q. Do you have a product in foil known as “Raph- 
1584 sody”? A. Yes we do. 

Q. About how long have you had it? A. About 
five years. 

Q. Is it an embossed foil? A. Yes, sir; it is. 

Q. Is it colored? A. Yes, sir. 

Q. Is the foil on page 11 called “W-r-a-p-s-o-d-y” colored 
embossed? A. It is pronounced the same way. 

Q. Is it colored embossed? A. Yes, sir; it is. 

Mr. Spriggs: I would like to take a few minutes to confer. 

Hearing Examiner Hier: All right. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 

Mr. Spriggs: Rather than to re-ask a question—to go 
over the previous question, I am going to ask another one, 
because there seems to be a difference here as to what ques- 
tion I asked last. 


By Mr. Spriggs: 


Q. Mr. Roth, if you had not sold out to Reynolds and had 
the equipment you had when you sold out to Reynolds, how 
much more equipment would you have had to add or 
1585 or buy to have produced these new items such as snap 
wrap and home plate and sheet? A. Six thousand 
dollars. 
Hearing Examiner Hier: That is what he said before. 
Mr. Spriggs: I still need the two minutes. 
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By Mr. Spriggs: 


Q. Mr. Roth, are these three foil samples additional sam- 
ples of your newer items? A. Sheeted foil. 

Q. Yes, sheeted foil. 

Mr. Spriggs: All right, we offer them. 

Hearing Examiner Hier: What, do you want to put more 
in? 

Mr. Spriggs: They are a little different in design. 

Hearing Examiner Hier: You don’t have to convince me 
that originality is one of his keys to success. I don’t see 
that it is necessary to encumber the record with these, too. 


By Mr. Spriggs: 


Q. Along with those, Mr. Roth, do you furnish cards that 
can be enclosed or given in connection with these foil wrap- 
pers? <A. Yes, sir. 

Q. Is that the use of the cards? If not, explain the 

use of the cards that I am showing to you now? 
1586 A. The sheet of foil is wrapped around the plant and 

when you buy a plant, as a rule, you send a message 
with it, and this is the message card that accompanies the 
plant and the message is the same. 

Hearing Examiner Hier: Do you have some purpose, Mr. 
Spriggs, in putting in three more of these? 

Mr. Spriggs: Well—— 

Hearing Examiner Hier: (Interposing) One of them is 
illustrative of the newness or uniqueness. These are simply 
more different types of decoration, that is all. If you want 
them in, I will put them in. 

Mr. Spriggs: Yes. 

Hearing Examiner Hier: I don’t know how we are going 
to distinguish one from the other except language on here. 
Respondent’s Exhibit 86 is, “I’m in the mood for”; Re- 
spondent’s Exhibit 87 is, “It’s all in your head, get well”; 
and this dog-house one, Respondent’s Exhibit 88 is, “Can I 
come out now?”; Respondent’s Exhibit 89, “Get well—it’s 
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all in your head” card; and Respondent’s Exhibit 90, “I’m 
in the mood for” card. 


(The objects referred to were marked Respondent’s Ex- 
hibits 86, 87, 88, 89, and 90, for identification.) 


Hearing Examiner Hier: I don’t suppose you have any 
objection? 
Mr. Kelley: No objection. 
Hearing Examiner Hier: All right, Exhibits 86, 87, 88, 
89, and 90, all Respondent’s Exhibits, are admitted in the 
record. 


1587 (The objects referred to, heretofore marked for 
identification Respondent’s Exhibits 86, 87, 88, 89, 
and 90, were received in evidence.) 


By Mr. Spriggs: 


Q. Mr. Roth, have you found that products such as these, 
which have just been introduced, stimulate ideas of your 
competitors? A. Yes, sir. I had a competitor pay me a 
very high compliment not too long ago, right here in the 
city of Washington, D. C.; a man who testified on the stand, 
who said, “You gave me an idea with that snap wrap. I 
am not going to make the same thing, but I am going to 
come damn near it and probably beat you, and you are damn 
good for the industry, Harry.” 

Q. Now, Mr. Roth, is there or has there been any indi- 
cation to you or have you observed any lessening of compe- 
tition in production sale of decorative aluminum foil to the 
florist trade since Arrow Brands was sold to Reynolds 
Metals Company? A. More intensified than ever. 

Q. In your opinion, is there any reasonable likelihood of 
substantially lessening competition in such production and 
sales as a result of the acquisition by Reynolds of the 
Arrow Brand stock? <A. Definitely not. 

Q. Now, Mr. Roth, will you look into your erystal 
1588 ball and tell us what you see as to the future in the 
production and sale of decorative aluminum foil to 
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the florist trade in the United States? A. I see European 
competition flooding this country with merchandise and 
people like ourselves and the industry only getting the 
leavings. 

Hearing Examiner Hier: Tell me something, before Mr. 
Spriggs asks you another question; you are going into this 
gift-wrap business on a fairly substantial scale. Is it or 
is it not possible, or is it a fact, that Austrian and Italian 
producers can and do copy gift wrapping? 

The Witness: They certainly can. 

Hearing Examiner Hier: Well, you must regard the fu- 
ture for the gift-wrap business as being pretty good, or you 
wouldn’t make this investment, in spite of that competition. 
Tell me why? How are you going to beat it or meet it? 

The Witness: When I come to that bridge I will cross it. 
I have been too busy in this crash program of ours; I 
haven’t thought about it. But I have seen some Austrian 
paper-backed foil coming into the country, and they may. 
It is problematical. I don’t know. 

Hearing Examiner Hier: All right. Go ahead. 


By Mr. Spriggs: 


Q. That is simply the chance you will have to take 
1589 and meet when the time comes? A. It is a business- 
man’s calculated risk. 

Q. Now, are heavier foils than .00065 sold to florists? A. 
Yes, sir. 

Q. Do you know whether .00065 colored and embossed 
foils are sold, that is, unmounted foil, sold for other uses 
than pot wrappers by florists? A. You mean, by florist 
wholesalers? 

Q. Yes. A. Yes, sir. 

Q. And are they sold for other uses? A. Yes, sir. 

Q. What are some of those uses? A. Display salesman, 
display, jobbers, to department stores, liquor people, liquor 
wholesalers, liquor retailers, confectioners, over-wrappings ; 
there are hundreds and hundreds of uses for it. 
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Mr. Spriggs: One other subject and I am through. 

Hearing Examiner Hier: While you are hunting for your 
notes—— 

Mr. Spriggs: (Interposing) I don’t need the notes, just 
to get the paper. 


By Mr. Spriggs: 


Q. There isn’t any domestic competitor of yours who is 

owned either directly or indirectly by a producer of 

1590 aluminum foil,is there? A. Yes, sir; there is. Stand- 

ard Rolling Mills of Brooklyn, New York, is owned 

by Revere Copper and Brass. Cochran Foil Company of 
Louisville, are owned by Anaconda Copper Company. 

Mr. Kelley: Your Honor, I didn’t get that question. 

Mr. Spriggs: I asked him whether or not there were any 
of his competitors, domestic competitors, who are owned by 
producers of raw—I don’t think I used the word “raw”—I 
said producers of aluminum foil. I meant “raw”. 


By Mr. Spriggs: 


Q. Your answer would be the same? A. Yes, sir. 

Q. What about R. J. Reynolds? A. R. J. Reynolds To- 
bacco Company are in the foil business in coloring, em- 
bossing unmounted foil and laminating foil to paper. They 
go under the name of Archer Aluminum, but they are a 
wholly-owned subsidiary of R. J. Reynolds Tobacco Com- 
pany. 

Hearing Examiner Hier: Let me put this question to you: 
You and these three other outfits that you mentioned can, 
by the sacrifice of profit on the sale of raw foil, stay in this 
market, despite foreign competition? 

The Witness: I can’t. 

Hearing Examiner Hier: Let me finish. 

Whereas, for instance, Highland Supply, who must 
1591 buy from Kaiser or Reynolds or Alcoa, or somebody, 
is in a worse position and may not be able to; is that 

the fact? 
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The Witness: Highland Supply, and Jacobson are in a 
better position than I am. 

Hearing Examiner Hier: Jacobson has to buy raw foil 
from somebody; doesn’t he? 

The Witness: So do I. 

Hearing Examiner Hier: Of course, technically you are 
correct, but it is possible, I don’t say it is going to happen, 
but it is possible if Reynolds makes up its mind, this com- 
petition is getting rough, too rough to put up with, by 
selling you, or transferring to you raw foil at its bare cost 
of production and thereby forgoing a profit on the sale of 
that foil, they can keep you, just as Standard can keep its 
converter, and whoever owns Cochran can keep it in busi- 
ness longer, and Hy Jacobson, or Highland, or Catty, who 
have to buy the raw foil. 

Isn’t that a sensible statement, or not? 

The Witness: No, sir. 

Hearing Examiner Hier: If it isn’t, tell me why. 

The Witness: I don’t mean, I don’t want to get into com- 
mon sense, but this is not the thinking of Reynolds Metals 
Company. 

Hearing Examiner Hier: I don’t say they will do it. I 

am talking about as a possibility. It is possible, I am 
1592 asking you as a businessman, it seems to me possible, 
but—— 

The Witness: (Interposing) I don’t see any reason for it. 

Hearing Examiner Hier: Well, the reason being to supply 
largely, to meet this cut-throat price competition of foreign 
foil. Catty says they are going out of business. They can’t 
keep in business. Now, if he can cut his costs of production 
by taking the profit out of the foil he has to buy from some- 
body who produces it, that would tend in that direction, it 
would seem to me. 

The Witness: My function in the Company is to make 
money for the Company, and not to lose money for the 
Company. 

Hearing Examiner Hier: Everybody is trying to make 
money. When we are talking about survival, this is some- 
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thing else again, too. But, all right, you have answered the 
questions the best you can; go ahead. 


By Mr. Spriggs: 


Q. I am handing you three objects, and ask if you can 
tell me what they are? 

A. This is a new plant-wrap introduced within the past 
few weeks to be sold to the wholesale florist trade, and in 
turn to the retail florist trade as an experiment and as a pot 
cover. 

Q. All right. Are the other two the same thing? 
1593 A. They are the same use; yes, sir. 
Mr. Spriggs: I offer all three of them in evidence. 

Hearing Examiner Hier: All right. 

Is that an eight-inch pot cover at the top, about? Just 
estimate it. 

Mr. Spriggs: It is closer to nine or ten? 

The Witness: It is closer to a seven. 

Hearing Examiner Hier: I thought it was about seven, it 
is short, azalea plant? 

The Witness: This is six. 

Hearing Examiner Hier: All right; pot cover, seven-inch; 
pot cover, six inch; what is the little one? Is that three 
inches? 

The Witness: Three inches. 

Hearing Examiner Hier: That is also an azalea pot cover. 

Mr. Spriggs: The first one, brown; next one, yellow. 

The Witness: White with a gold metallic fleck. 

Hearing Examiner Hier: Mark the large one 91, and the 
next two 92 and 93. Show them marked for identification 
and received in evidence, 91, 92, and 93. 


(The objects referred to were marked Respondent’s Ex- 
hibits 91, 92, and 93, for identification, and received in 
evidence.) 


1594 (The object referred to, heretofore marked for 
identification Respondent’s Exhibit 91, was received 
in evidence.) 
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(The objects referred to were marked Respondent’s Ex- 
hibits 90 and 92, and 93, for identification, and received in 
evidence.) 


Mr. Spriggs: I want to identify the price list to the dealer. 
By Mr. Spriggs: 


Q. Are those known as Polystyrene flower pots, at least 
that is the material; is it not, Mr. Roth? A. It is the ma- 
terial supplied to them by Dow Chemical Company. 

Q. Now, I hand you a price list, and ask you for which of 
those pots are the prices applicable, as to which of these 
pots does the price list apply? 

Hearing Examiner Hier: The price list applies to 92 
and 93. 


By Mr. Spriggs: 


Q. I hand you another document, and ask you what that 
is the price list for, the third pot? A. (Indicating.) 
Mr. Spriggs: The large pot. 
I offer those in evidence. 
Hearing Examiner Hier: You don’t object to these, 
1595 do you? 
Mr. Kelley: No. 
Hearing Examiner Hier: All right. The first price list 
will be marked Respondent’s Exhibit 94; and the next one, 
95, and received in evidence. 


(The documents referred to were marked Respondent’s 
Exhibits 94 and 95, for identification, and received in evi- 
dence.) 


By Mr. Spriggs: 


Q. Will you look at these various documents and state 
whether or not they show advertisements of decorated pots 
which are used by florists as a substitute for or in lieu of 
pots that would be wrapped by foil? A. They serve the 
same purpose. Yes, sir. 


1128 


Mr. Spriggs: I will bracket them all in with one question. 

Hearing Examiner Hier: All right. 

Mr. Spriggs: Here they are. 

Hearing Examiner Hier: Respondent’s Exhibits 96 to 
101 are various pictorial representations of substitutes for 
pot covers which Mr. Roth has been testifying about. 

Have you seen these, Mr. Kelley? 

Mr. Kelley: No objection. 

Hearing Examiner Hier: All right, show 96 through 101 

admitted in the record. 


1596 (The documents referred to were marked as Re- 
spondent’s Exhibits 96, 97, 98, 99, 100, and 101, for 
identification, and received in evidence.) 


Mr. Spriggs: I only had one more thing, put in price list 
of present items, and somebody must have left the folder at 
the office. 

Hearing Examiner Hier: You can put it in tomorrow. 

You are through with direct examination, are you not? 


Mr. Spriggs: I am through, if I can have two minutes to 
confer with my colleagues. 

Hearing Examiner Hier: We will take a five- or six- 
minute recess. You get ready with cross-examination, be- 
cause he is practically through if he is not entirely through. 

Mr. Spriggs: Before we can get out, here is another one 
to mark. 


By Mr. Spriggs: 


Q. Will you state what the exhibit is? 
Hearing Examiner Hier: Two-tone crepe paper? 
The Witness: Yes, sir; it is. 
Hearing Examiner Hier: Who sells it? Pennock? 
The Witness: It is sold by all florist supply houses for 
the same use as aluminum foil. 
Hearing Examiner Hier: Make this 102, marked 
1597 and received. 
Mr. Kelley: No objection. 
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Hearing Examiner Hier: All right, 102 is admitted. 


(The paper referred to was marked Respondent’s Exhibit 
102, for identification, and received in evidence.) 


(A short recess was taken.) 
Hearing Examiner Hier: On the record. 
By'Mr. Spriggs: 


Q. Mr. Roth, the Hearing Examiner asked you why, after 
having been acquired by Reynolds Metals Company, you 
didn’t buy your foils in Europe? Now, will you elaborate on 
that question as to why you didn’t buy your foils in Europe 
after Arrow Brands was bought by Reynolds Metals? 

Hearing Examiner Hier: He said he tried to and they 
wouldn’t sell to him. 

The Witness: When they wouldn’t sell to me I realized 
that in our industry, as well as in other industries, we will 
always have to be one step ahead with new products, a new 
concept, something different, and this is what we accom- 


plished here. That applies to me and it applies to my com- 
petitors to always stay one jump ahead of them. 
Hearing Examiner Hier: You are not talking price-wise? 
The Witness: No, sir. I am talking with a new concept in 
products. 
1598 | Hearing Examiner Hier: From what I have seen 
of your competitors, I think you are the only one that 


does. 
The Witness: Well, then I may inspire them. 
Hearing Examiner Hier: They seem to be copying. That 
is what I have learned from this hearing last June and now. 
Mr. Kelley: What was that question? 
Hearing Examiner Hier: Read it back. 


(Question read back, as follows: 


(“Question: Mr. Roth, the Hearing Examiner asked you 
why, after having been acquired by Reynolds Metals Com- 
pany, you didn’t buy your foils in Europe? Now, will you 
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elaborate on that question as to why you didn’t buy your 
foils in Europe after Arrow Brands was bought by Rey- 
nolds Metals?”) 


Mr. Kelley: I can’t see that is responsive. 

Hearing Examiner Hier: Yes, it is responsive. The only 
reason for not buying Austrian or Italian foils in keeping 
up production at a higher cost in this country is because he 
thinks he can overcome that price differential by unique- 
ness and design and keeping, as he puts it, in his words “one 
jump ahead.” That certainly would be a reasonable basis. 

The objection is overruled. 


By Mr. Spriggs: 


Q. Isn’t that the problem that all domestic people 

1599 have in competing with foreign products of using, 

what we call, “Yankee ingenuity” to overcome foreign 

competition? A. Isn’t this the problem in all businesses to- 

day? In our own particular field, isn’t it the problem in 
labels, in boxes and wraps of all kinds? 


Hearing Examiner Hier: It certainly is a problem with 
anything that is non-fungible; I mean, coal, or salt, or any- 
thing of that sort is a fungible product. You can’t do much 
with that there. 


By Mr. Spriggs: 


Q. Now, one more question, and that is evoked by the 
Hearing Examiner’s question about gift-wrap. Why is Rey- 
nolds Metals embarking, to your knowledge, on this exten- 
sive gift-wrap program if the foreigners can product it and 
sell it in this country? A. Well, that is a field that I have 
thought about for many, many years and I have noticed that 
the aluminum industry has done a wonderful job in all 
areas, but they have done a very poor job in gift-wrap, and 
the Company I am with is progressive in developing new 
products, and this is another area I feel they should be in, 
along with all the other products in the industry. 
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Mr. Spriggs: All right. 
I have no further questions. 
Hearing Examiner Hier: Cross-examination? 


1600 Cross-Examination 
By Mr. Kelley: 


Q. Mr. Roth, have you ever gone off your price list to 
meet competition for any other reason in selling to florists? 
A. I don’t understand what you mean, “for any other 
reasons”? 

Hearing Examiner Hier: What he means, have you gone 
off your regular established price list to meet any type of 
competition except this foreign foil competition? 

The Witness: Yes, sir; I have. 


By Mr. Kelley: 


Q. Would you name the instances for me? 

Mr. Spriggs: That is rather difficult, I think, unless it is 
confined in years. It can be spread over a couple of years 
and even then it would be difficult. 

Hearing Examiner Hier: Leave it up ip the witness. 

The Witness: At any time that I called on a customer 


personally or any of our representatives called on custo- 
mers, we tried very desperately to maintain our price 
schedule. But when we had to meet the price of a com- 
petitor, I did instruct our men to meet the price, and to give 
us the evidence. 


By Mr. Kelley: 


Q. Was that blanket authority to go as low as 

1601 necessary? How low would it be? A. It was not 

blanket authority to go as low. They had to contact 

me in most instances and when they gave me their facts, I 
gave them a decision. 

Q. What instances would they not have to report to you? 

A. They were instructed to report to me at all times, but 

perhaps in many instances, unknown to me, they didn’t. But 
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they were not permitted or authorized to quote any price. 

Q. Could they quote a lower price unknown to you, and 
sell at that price? A. They might sell it but we wouldn’t 
ship it. 

Q. That is what I meant, you would do the invoicing? A. 
We wouldn’t invoice it, but I don’t know of any case offhand. 

Q. You would not invoice it? I mean, youo——A. (Inter- 
posing) A low price, if the salesman did not have our au- 
thorization: no, sir, we would not. 

Q. I didn’t mean that: I meant you invoice all florist foil 
that goes out of your plant. You invoice the customer, the 
salesman doesn’t do the invoicing, does he? A. Our office 
does, yes. 

Q. So your office would know every instance when you 
went off your list price to meet competition or for any 
other reason ; isn’t that correct? A. Well, I would know, yes. 

Q. Now, the salesman’s reports, which you testified 

1602 about this morning, came into you during the 1956 

and 1957, in some instances you wouldn’t authorize 

the low price to meet foreign competition? That is right, 
isn’t it? A. That is true. 

Q. And in other cases, you would? A. That is correct. 

Q. Did you have any standard for determining whether 
or not you would meet the competition? A. Well, in many 
instances, I notice that foreign competition was quoting 
various prices, not set prices. 

Q. So what is the standard? 

Hearing Examiner Hier: What he means, was it the size 
of the order, type of customer? 

The Witness: No, it was not the size of the order; it was 
maintaining our relationship with customers. 

Does that answer you? 


By Mr. Kelley: 
Q. In other words, if it was an old established customer, 


you would probably be more inclined to authorize and meet 
competition than if it was a new account? A. You have 
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testimony in evidence, counsel, that I refused business be- 
cause the price was too low. 

Q. That is what I was wondering now. The price was too 
low. In ’56 and ’57, what was too low for you to go down to 

meet? A. Under costs would be too low. 
1603 Q. Did you analyze your costs to determine what 
is below costs? A. The word “cost” is a hard ques- 
tion to answer. 

Q. Well, I was wondering how you applied the standard? 
You would go down to what you consider to be the cost? A. 
In this industry I had to play it by ear and when I knew 
from my experience without any records, when I knew 
from my experience that the price was too low, I simply 
said No. If we could make any kind of a profit at all, even 
though it was not what I considered a normal profit, I said 
Yes. 

Q. So what was the lowest, do you recall? A. No, I don’t 
recall. 

Q. Would you recall your lowest price in 1957? A. No, 
we have had so many letters and so many telephone calls. 

Q. Did you ever go below the price list of 60 cents for 
silver, 70 cents for colored, and 80 cents for embossed? Did 
you ever go below 60 cents for colored? A. No, sir. 

Q. Did you ever go below 60 cents for silver, I am sorry? 
A. Yes, sir. 

Q. You did. And what was the account you have in mind 
there? A. Kervan and Company, of San Francisco. 

Hearing Examiner Hier: Are these prices you are quot- 

ing in these question to him the November one retro- 
1604 active to October One, 1957 prices? 
Mr. Kelley: Yes, sir. 


By Mr. Kelley: 
Q. What was the date of the price to Kervan? A. I don’t 
recall. 


Q. Did you ever go below 60 cents to Kervan on silver 
foil prior to November First, 1957? A. Yes, sir; I did. 


1134 


Q. Did you ever go below 70 cents for colored foil to 
Kervan prior to November First, 1957? A. Yes, sir; I did. 

Q. You said Yes? A. Yes, I did, to meet competition on 
an invoice which he showed me. 

Hearing Examiner Hier: Now, you testified on June 4, 
I think it was, when you were on the witness stand, that 
your November 1, 1957, retroactive to October 1, 1957 price 
list was at or near cost. Now, that is the reason I asked 
counsel that question. If you sold below that to Kervan, 
that must have been below cost. Was it? 

The Witness: I said “about.” 

Hearing Examiner Hier: You said “about” in June. Now 
you say you went below that price. So I am asking you now, 
was this price to Kervan to meet competition below or not 

below your costs? 
1605 The Witness: I don’t think it is below costs; no, 
sir. 

Hearing Examiner Hier: I am talking about total costs, 
delivered. I am not talking about just costs of raw products. 


Your cost of operation? ; 
The Witness: Well, I have never had any exact figure on 
that, sir. 
Hearing Examiner Hier: He doesn’t know. 


By Mr. Kelley: 


Q. Did you ever sell the A&B Florist Supply, in Char- 
lotte? A. I personally never did; no, sir. 

Q. Did Mr. Levine ever sell any for you? A. I believe he 
did; yes, sir. 

Q. Were they old established customers of Mr. Levine? 
A. I don’t go to the Southeast, personally, but I recall hear- 
ing the name many times and seeing the name many times. 

Q. And in connection with a sale by Arrow Brands; is 
that correct? Well, yes. 

Q. And now I forget what you testified to this morning in 
response to Mr. Levine’s statement in here that A&B Florist 
Supply was quoted at 55 and 65. A. We did not meet that 
price. 
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Q. What standard were you applying in not meet- 
1606 ing that price? Was that below cost? A. I just 
decided not to. 

Q. They are a pretty big account, aren’t they? It says 
here something about him buying 4,000 rolls? 

Hearing Examiner Hier: He wants to know why you 
didn’t meet that price? 

A. Probably the way I felt that morning, I don’t know. 

Hearing Examiner Hier: What is that? 

The Witness: The way I felt that morning, I don’t know 
why, but I just didn’t. 

Hearing Examiner Hier: Go on. 


By Mr. Kelley: 


Q. What would Mr. Levine mean by the statement, “Are 
you familiar with the Rozzle account? A. I was familiar 
with him; he died. 

Q. You were familiar? A. Yes. 

Q. He is dead now? When did he die, Mr. Roth? A. Gee, 


I don’t remember. 

Q. This letter is August 27. Was he alive at that time? 
A. I don’t remember. I know that he died. It seems to me 
that I received a wire that he passed away. 

Q. What would Mr. Levine mean by, “Billed at 85 cent 
special”? A. It means that he met the competitor’s price on 

colored embossed foil at 85 cents, and it is a sales- 
1607 man’s term “special.” 

Q. Now, he had authority to go to 85 cents without 
calling you, or did he call you up? A. Let me see that letter. 
Well, this indicates that he did call me, from the rest of the 
letter instead of talking out of text. 

Q. Yes, will you explain that? A. Yes, I will. “Enclosed 
find orders on Rozzle. Ship at once Glory and Blossomtime. 
Balance of order you shipped by now.” He must have had 
the information from me or someone in the office that the 
balance of the order was shipped “by now.” Evidently there 
was some conversation on it. 
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Q. So you authorized the 85-cent price to Rozzle at that 
time, I assume from that? A. Yes, sir. 

Q. Now, in Respondent’s 56, letter from Century Florist 
Supply, you charged them 85 cents for satin foil? A. Yes, 
sir. 

Q. Was that plain or colored satin foil? A. That was 
colored plain foil. 

Q. Was that your price list at the time? A. That was our 
price list. 

Q. And then he goes on to state that “Highland Supply 
Company is selling colored satin foil, 75 cents’? A. Yes, 

sir. 
1608  Q. And what did you testify you did about that 
now? A. I gave him a credit memorandum for the 
difference between 85 cents and 75 cents, and also paid for 
a correction in his catalog. 

Q. What size of an account is Century, how much foil do 
they buy per year, would you estimate? A. Quite large. 

Q. You said they were the largest in the world. Do you 
have a figure in mind for annual sales, your annual sales to 
Century? Your best estimate will do. A. $50,000. 

Hearing Examiner Hier: What is that, is that purchases 
of florist foil or purchases from you? 

The Witness: He probably purchases elsewhere, but I 
say, approximately that is the business we get from them. 

Hearing Examiner Hier: You got $50,000 from them? 


By Mr. Kelley: 


Q. You are their largest supplier? A. Yes. 

Q. Principal supplier? A. I hope so. 

Q. Then you paid for a correction in their catalog? A. 
Yes, sir. 

Q. And you paid for the envelopes and cost of mailing 
that? A. Yes, sir. 

Hearing Examiner Hier: You came out on the deal 
1609 considerably less than ten cents a roll, then, didn’t 
you? 
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The Witness: I was meeting competition. 

Hearing Examiner Hier: I understand that, but I say you 
came out on the deal considerably less than ten cents on the 
roll, didn’t you? It would seem to me you lost out about 13 
cents a roll? 

The Witness: I would say I came out ahead. 

Hearing Examiner Hier: Well, you are looking at it from 
a business standpoint. I am looking at it from a statistical. 
Cut the price ten cents and gave him a credit memorandum 
for that. Then laid out $651.60 to pay for this correction. 
I am just wondering what that was spread out over the 
number of rolls, that is all. 

The Witness: On one specific order, but the definition of a 
customer is not a man that you constantly pound for busi- 
ness; it is a man that also wants to give you business. 

Hearing Examiner Hier: You don’t have to justify to me 
these merchandising explanations. I am merely asking for 
statistics. Have you ever figured out just exactly how much 
you did cut there? You said, ten cents. That is clear. How 
much did this extra payment that you made, $651.60, how 
much did that work out a roll? 

The Witness: On 20,000 rolls—— 

Hearing Examiner Hier: (Interposing) Was that 20,000 

rolls? 
1610 The Witness: Yes, sir. 
Hearing Examiner Hier: All right. If that is in 
the record I can figure it out myself. 
Go on. 


By Mr. Kelley: 


Q. And the cost of the correction notice, of envelopes, and 
of mailing of the correction notice itself is around $1,000? 
A. No, we sent him a check for six hundred and some odd 
dollars. 

Hearing Examiner Hier: $651.60. 

The Witness: Yes, sir. 
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By Mr. Kelley: 


Q. How about $404 for the correction notice? Did I under- 
stand you paid that, or did they? 

Hearing Examiner Hier: That is the bill of Ann Arbor 
Press to Century? 

The Witness: $404 was for the Ann Arbor Press, and 
two hundred and some odd dollars, it is written right on 
here, cost of mailing, was the total of 600. 


By Mr. Kelley: 


Q. So it cost you $651, not a thousand dollars? A. Yes, 
sir. 

Q. Who else was going to do that? Who else was going to 
correct their catalogs? A. I don’t get in a conference 
1611 with my competitors, I don’t know. 

Q. Who was going to correct their catalog? You 
said you had proof. Whenever you went off your price list 
to meet competition you had proof. 

Mr. Spriggs: He has already sold this man. 

Hearing Examiner Hier: There is confusion existing be- 
tween the two. He didn’t pay for correcting the catalog to 
meet competition, Mr. Kelley. He changed the price to meet 
competition. The correction of the catalog was due to the 
fact that they bought this stuff from him, gotten shipment 
of it already, and sent the catalog out with it, and then the 
price, the bottom fell out of the price. He did that to keep 
the customer happy, not to meet competition. 


By Mr. Kelley: 


Q. Did you do it to keep the customer happy or do it to 
keep the customer? A. You always keep a customer by 
keeping him happy. 

Hearing Examiner Hier: What he is trying to find out, 
it seems to me, is very simple. You didn’t pay out $651.60 to 
meet any one competitor’s offer, did you? 

The Witness: It amounts to the same thing. I got this 
man into trouble because of a competitor. My competitor 
got me into trouble because of what he did. 
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Hearing Examiner Hier: Well, that is the businessman’s 
viewpoint. Legally though, that is not meeting 
1612-A_ competition as I see it. It is correction of some- 
thing that happened prior. 
Mr. Spriggs: Of course, all the order hadn’t been shipped 
by this time. And they could cancel the order. 
Hearing Examiner Hier: I know he wanted to keep this 
customer. 


1612-B By Mr. Kelley: 


Q. Now, the date of that credit memo was Sep- 
tember 24, 1957. Did you send out credit memoes to any 
other customers at that time? A. No, sir. 

Q. And at that time, at the time of the letter from Cen- 
tury, August 29, 1957, Highland’s general price list was 65, 
75, and 85 for plain, colored and embossed, respectively ; 
isn’t that right? A. Will you please repeat that? 

Q. On August 29, 1957, Highland’s price list, general 
price list, was as Century quoted it to you here? A. This is 
correct. 

Q. And they were offering foil at those prices not only to 
Century but to everyone; isn’t that right? Or was Century 
the only one you heard from complaining about Highland? 
A. I didn’t know about their new schedule. I was away, out 
of the city when that came in. And when I called him on 
September 5th—I believe the day after I received this letter 
I got back to the city—I learned about it. 

Q. And what did you do about it? How about the rest of 
your customers? Didn’t you have to meet Highland com- 
petition with your other customers? A. No, I tried to hold 

the line as long as I could, and instructed our men, 
1613 wherever necessary, to meet competition. But I did 

not go down yet. I didn’t know how intensified it was, 
or what would happen. 

Q. And what prompted you to put out your November 
price list? Wasn’t it Highland’s price list, the fact that 
Jacobson had gone down to compete with Highland? A. 
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Because by then we had received cancellation, long distance 
call after long distance call, and I was fed up with it. And I 
realized that we would have to meet Highland and Jacobson, 
and also owed the industry an explanation of what was 
happening. There were many small wholesalers who were 
calling me long distance and telling me that they were going 
to have to stop selling foil. 

Q. When was the last time you shipped any foil to 
Kervan, do you recall? Was it for this coming Christmas 
season? A. I don’t remember. . 

Q. What was the last price you quoted or sold Kervan? 
A. Not too long ago, we met the competitive price. 

Q. And what was it? A. I don’t remember what it was, 
but whatever the competition was, I personally met it. 

Q. Was it foreign competition or domestic competition? 
A. No, it was foreign and Jacobson. 

Q. They were both——A. And Highland, who visited 

New York City and told Kervan, “We will meet any 
1614 competition from Austria. You tell us what the price 
is and we will meet it.” 

Mr. Jacobson also called on Kervan and told him the 
same thing. 

Hearing Examiner Hier: The truth of the matter is that 
in the last year or so, Mr. Roth, all of you domestic con- 
verters and sellers to the wholesale florist trade are not 
sticking rigidly to your announced price list; isn’t that a 
fact? Everybody is all over the lot? 

The Witness: I am included to agree with you, yes, sir. 
This is the reason for the new concept. 

Hearing Examiner Hier: You should see some of the 
industries I have listened to in some of these cases. 

Go ahead. 


By Mr. Kelley: 


Q. Did I understand you to say Hub Floral sells nation- 
ally to wholesale florists? A. And retail, too, 
Q. And retailers? A. Yes, sir. 


1141 


Q. Which would be their principal business? A. They sell 
to wholesale florist supply houses, large retail florists, de- 
partment stores, display people. 

Q. Are they a strong competitor of Arrow Brands in the 

florist foil market? A. Oh, no, sir. They never were 
1615 a competitor of ours. I never knew they were in the 

florist aluminum business until I saw their letter. 
After listening to Mr. Jacobson on the witness stand, I was 
shocked that he would even hire someone on the West Coast, 
because of the testimony that I listened to in Court when he 
and I were both here in June. 

Q. Have you sold any foil to Mr. Moskatel? A. Yes, sir, 
I have. 

Q. What was the price to him? A. Our list price. 

Q. Your list price, no discount? A. Sir? 

Q. No discount? A. No, sir. 

Q. No competition with Mr. Moskatel? You didn’t have to 
meet any competition? A. Yes, there is competition, but as 
you know, geographically we can give him service $0, every- 
thing being equal, he will give us preference. 

Q. And when you said R. J. Reynolds was a competitor, 
were you speaking as Harry Roth of Arrow Brands or of 
Reynolds Metals Company? A. They are coloring and they 
are embossing aluminum foil. When you say “competitor,” 
Mr. Hier asked me this question, and it was answered at the 

same time when I told him about Standard Rolling 
1616 Mills, Anaconda Copper, Revere Copper and Brass, 
and so forth. 

Q. Are they a factor in the florist market, R. J. Reynolds? 
Are they a substantial factor? A. They are not a factor, but 
they are a factor in other markets and it is a very simple 
thing for them to take the same foil and call it florist foil. 

Q. That is the sense you are calling them competitors; 
isn’t that correct; in that they could be a competitor? A. I 
answered to a direct question, who else in the category of 
Anaconda, Revere Copper, and so forth, and I said R. J. 
Reynolds Tobacco Company’s subsidiary, Archer Alumi- 
num. 
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Q. But you classified R. J. Reynolds and Cochran in the 
Standard Rolling Mills as competitors. Now I am trying to 
picture what you meant by competitors. Competitors of 
Reynolds Metals, competitors of Arrow Brands in the florist 
business, or what? A. I would consider it any and all manu- 
facturers of aluminum foils as competition because there is 
nothing to stop them from going into the same field. 

Q. So does Reynolds or Cochran or Standard Rolling 
Mills influence the price of florist foil? A. Standard Rolling 
Mills definitely does because they were trying to sell foil. 
They tried to sell me foil, oh, a year before this acquisition. 

Q. So they influenced the price of foil in the fact 

1617 that they are a supplier to converters such as Arrow 

Brands, or potentially? A. I don’t know whether they 
influenced the price, but they are competitors. 

Q. How about Cochran, do they sell any colored foil to 
florists or department stores or anywhere else? A. Some- 
time ago they acquired Midwest Foil, who sell on the same 
level. 

Q. As whom? A. As Arrow Brands. 

Q. And to what class of customer does Midwest sell? A. 
Gift wrappings. 

Q. So Cochran is a competitor of yours through Midwest? 
A. That is right. 

Q. In selling gift wrapping? A. Yes, sir. 

Q. Standard Rolling Mills is a competitor of yours in that 
they wanted to supply you with foil which you would con- 
vert prior to the acquisition; isn’t that right? A. I am 
going back three years now. 

Q. And Standard Rolling Mills, do they sell much florist 
foil? A. I haven’t kept up with them too much of late. 

Q. Your salesmen haven’t been reporting cut- 
1618 throat competition from them? A. No, sir. 

Q. Now, you said you couldn’t buy imported foil? 
A. That is correct. 

Q. What was the name of the company that refused to 
sell you? A. I can give you the name of their representative 
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in New York. I don’t remember the name of the Italian firm. 
It is a very, very large name. They are in Milan, and the 
representative’s name is A. B. Howard, somewhere on lower 
Broadway in New York. 

Q. Do you happen to know what classes of customers A. 
B. Howard sells to? Converters? A. Lion Ribbon Com- 
pany. 

Q. He sells to Lion Ribbon Company, and he refused to 
sell to Arrow Brands? A. Yes, sir. 

Q. Because you were owned by Reynolds Metals? A. 
That is correct. 

Q. Did you go to Europe to try to find anyone else? A. I 
corresponded with Germany. 

Q. Would they sell to you? A. No, sir. 

Q. What was the name of the company there? A. I don’t 
remember. 

Q. Do they have an American agent? A. No, sir. But I 

got their name through the German Consulate. 
1619 Q. Did they give you any reason why they wouldn’t 
sell other than just the fact that you are owned by 
Reynolds? Is that all? A. That is correct. 

Q. Did they leave you with the impression if you were an 
independent they would sell to you? A. They left me with 
no impression, only that they refused to sell me. 

Q. And they stated that as the reason? A. Yes, sir. 

Q. What? A. We were told that “you are a subsidiary of 
Reynolds Metals Company.” 

Q. Doesn’t that give you an impression? A. Frankly, I 
didn’t care. 

Q. You were just—you didn’t care when you sent it out, 
did you? A. I didn’t have time to argue with these people. 

Q. What prompted you to send out these letters to 
Germany and to Consulate Howard? A. Because I wanted 
to make more money. 

Q. Did you say Snap Wrap was your idea? A. Yes, sir. 

Q. And you thought of that after the merger, didn’t you? 
A. Yes, sir. 
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1620 Q. How about Home Plate? A. That just occurred 
to me not too long ago when I saw my wife looking 
for a plate. 

Q. And now that Snap Wrap will save the florist con- 
siderable time. Is that helping you to sell the product, 
despite the fact that it is a heavier-gauge foil? A. I hope 
it does. 

Q. You haven’t tested the market? A. No, it is too new. 

Q. How have they been going? A. Well 

Q. How is it priced? Is it priced too high to be com- 
petitive with the other foil? A. It is a heavier metal. It is 
a new concept. I feel 

Hearing Examiner Hier: It is $1.85 a dozen. 


By Mr. Kelley: 


Q. Now, what kind of machine do you have to fold that 
Snap Wrap up? A. The pilot machine costs one thousand 
dollars and the large machine to go into production was five 
thousand dollars. 

Q. Do they both perform the same function? A. One was 
a pilot machine. 

Q. And what does that mean? A. Well, that is where 

you practice. 
1621 Q. For smaller quantities? A. No, it is a practic- 
ing machine, where you practice on it, you see, where 
you get the bugs out before you spend five thousand dollars 
and you spend one thousand dollars. 

Q. What is the difference between a pilot machine and the 
five thousand dollar machine? Is it just size? A. Well, it is 
like anything else. Before you spend five thousand dollars, 
you want to get all of the bugs out in the pleating and the 
blades and so forth. And you practice on it before you give 
it to the man to make the five thousand dollar one. 

Hearing Examiner Hier: Is this a standard or custom 
built product? 

The Witness: It is custom built. 

Hearing Examiner Hier: Do you have to have special 
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machinery for these plates? Did you have to buy special 
machinery? 

The Witness: No, you buy parts. You can buy it any- 
where. As a matter of fact, if you saw it, you could probably 
put it together. 

Hearing Examiner Hier: You have more mechanical 
ability than I have. 

Go on, Mr. Kelley. 


By Mr. Kelley: 


Q. In what plant do you produce Snap Wrap? A. We 
only have one plant. 
1622 QQ. And that is where? A. Torrence, California. 
Q. Torrence? A. Yes, sir. 

Q. That is the Arrow Brands plant that you had prior 
to the merger at Torrence? A. No, sir. 

Q. This is a new plant? A. Yes, sir. 

Q. When did you have the Torrence plant built? A. 1958. 

Q. Is that in operation yet? A. Yes, sir, it is. 

Q. What happened to your old plant, the Arrow Brands 
old plant? A. I had a lease on property at Long Beach and 
we just moved Arrow Brands equipment into the new build- 
ing. 

Q. So you just have the old equipment and new building? 
A. No, we have some new machinery manufacturing gift 
‘wrap. 

Q. And Snap Wrap. The only thing you needed was the 
pilot machine? A. I said gift wrap, not Snap Wrap. 

Q. Now, for Snap Wrap the only thing you needed was, 
first, this pilot machine and then a five thousand dollar 

machine. And what function do those machines per- 
1623 form? Do they actually do this folding? A. Yes, sir. 
Q. And you don’t need anything else? A. You need 

the ability to create the machine. 

Q. And you just—and this is just another step in the 
conversion operation; is that correct? In other words, you 
take the foil that you used to roll up and put it through 
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another step in another machine and it folds it up? A. No. 
It is the same foil as we were making, and we sheet it into 
24-inch by 24-inch, which is a very simple operation. You 
put it into the machine, the girl puts it in there and it comes 
out into a Snap Wrap. 

Q. Is it patented? 

Hearing Examiner Hier: Which, the Snap Wrap or the 
machine? 


By Mr. Kelley: 


Q. The machine. A. I have applied for it. 

Q. How about Snap Wrap? Do you have any kind of de- 
sign patent on it or have you applied for it? A. It is a heck 
of a thing for a businessman to tell you, but I can’t answer 
that. 

Q. That is handled through——aA. That is handled by 
Harry W. Roth. 

Q. You don’t know if Harry W. Roth——A. I don’t 

remember. I know the machine, I am applying for 
1624 a patent. 

Hearing Examiner Hier: I have forgotten the 
terms of your contract. It is a sealed exhibit, anyhow. But 
does it require signing by Reynolds Metals for you to take 
out a patent? 

The Witness: No mention in the contract—— 

Hearing Examiner Hier: While he is thinking over there: 
The remark you made here a minute ago, in answer to one 
of his questions about moving the machinery from the old 
plant to the new, I understand the new plant is going to 
produce both gift wrap and florist foil. Is that true? 

The Witness: In one section we have the machinery we 
did have and are producing our old—— 

Hearing Examiner Hier: And the other is gift wrap? 

The Witness: Yes, sir. 


By Mr. Kelley: 


Q. Bob Mears and the Wayne Company is one operation ; 
isn’t that what you testified? A. Yes, sir. 
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Mr. Kelley: That is all. 
Hearing Examiner Hier: Any redirect? 


Redirect Examination 
By Mr. Spriggs: 


Q. In making your price reduction in November 1957, 

which was retroactive to October 1, 1957, had there 

1625 come to your attention, also, Lion’s prices and 
Brueder-Teich’s prices? A. Yes, sir. 

Mr. Spriggs: That is all. 

Hearing Examiner Hier: Now, gentlemen, I am going 
to make this man my witness so you can both cross-examine 
him. I have a half dozen questions which have not come up 
in the course of this examination. 


Direct Examination 


By Hearing Examiner Hier: 
Q. Can you give me a fairly reliable estimate of how 


many retail florists there are in the United States? A. 
25,000. 

Q. What is the basis for that? Where do you get that 
figure from? From magazine circulation, Census, or what? 
A. Mailing lists. 

Q. How many wholesale florists, approximately? A. Six 
to seven hundred. 

Q. Six to seven hundred, all right. 

Now, this TV program in which florist foil was mentioned 
for a few minutes on the Reynolds Metals program which 
came up last June: Do you know of any other seller of florist 
foil to the wholesale florist trade who had such a program? 
A. No, they did not, but they should have gone as a supplier 
and asked for it because Kaiser and Alcoa both try to 

advertise new products. 
1626 Q. I am familiar with this program and never 
heard florist foil mentioned, and you pay more atten- 
tion than I do so I am asking you? A. No, sir. 
Q. Do you know of anybody who has gone out of this 
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business since June, this florist foil trade business? A. No, 
T haven’t. 

Q. The reason I am asking the question is that we have 
been hearing a lot of testimony here about this foreign com- 
petition being ruinous. Catty said he just couldn’t stay in 
business, but I wonder if anybody actually has gone out of 
business? A. H. D. Catty. 

Q. I don’t remember—Mr. Dillon, I believe. 

Mr. Spriggs: He didn’t say he was going out of business. 
He was slowly reducing his volume. 

Hearing Examiner Hier: I understood him to say, in 
response to a question of mine, he couldn’t stay in business. 
Now, I may have misunderstood him. His name is Paul 
Dillon. 


By Hearing Examiner Hier: 


Q. You don’t know of anybody who has gone out? A. No. 
Q. Another question I have: Did this foreign foil com- 
petition, various estimates have been given in this case as to 


when it started and when it really got rough and so 
1627 on, but it has been for several years now, did that 

influence you in any way to sell out to Reynolds 
Metals Company? A. The only thing that influenced me to 
sell out to Reynolds Metals Company is because I felt that 
there was a great need for aluminum foil gift wrap. 

Q. In other words, that was not a factor? A. No, I saw a 
completely new horizon and someone had to reach out for it, 
and it was my feeling for many years that the aluminum 
industry was losing a bet here. 

Q. Now, is it or is it not a fact that Reynolds Metals, 
prior to the acquisition, was not much of a factor in the 
florist foil business, as you knew it? 

Mr. Spriggs: Of course, I think that question is some- 
what objectionable. You say “a factor”—— 

Hearing Examiner Hier: Don’t hesitate to object to any 
question I ask. 
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Mr. Spriggs: The word “factor” of course covers a multi- 
tude of things. Whether it was selling it or not is one thing. 
Hearing Examiner Hier: That is what I mean. 


By Hearing Examiner Hier: 


Q. Did you encounter competition, severe, keen, or what- 

ever expression you businessmen want to use, from Rey- 

nolds Metals Company in selling in the wholesale 

1628 florist supply trade prior to the acquisition? A. No, 
sir. 

Q. You did not. All right. 

Now, this time I mean it. I have just four more questions. 

I gathered the impression, Mr. Roth, from your testimony 
both in June and now, and from others, that your refusal 
for quite a while to reduce prices to meet this Austrian and, 
subsequently, Italian competition indicated a belief on your 
part that quality, design, salesmanship were factors by 
which you could overcome the price disadvantage under 
which you testified you suffered. Is that or is that not a 
correct impression? A. Well, Jet’s say it can be overcome 
with new concepts and new products. 

Q. But none were developed during the period of 1957 
when this war got really rough. Undoubtedly you had some 
new designs, as everybody else probably had. I just wonder 
what led you to—well, I will put it this way: Naturally, you 
wanted to get the highest price you could for your product 
and you didn’t want to come down.’ Naturally enough, that 
affects profit. You must have figured that you had some- 
thing there that could overcome the price disadvantage. I 
want to know from you what that something was, if that is 
the way you figured? A. I will admit I was thinking and 
working, but I didn’t come up with anything until I came up 

with this. 
1629 = Q. All right. 
Hearing Examiner Hier: Well, these other two 
questions have been answered. Now, gentlemen, you may 
cross-examine to your heart’s desire on what I have asked. 
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Mr. Spriggs: If your Honor will indulge us just a minute, 
I think there was a great deal of talk about this television 
program because there was such a big thing, and I think we 
have a transcript of it—— 

Hearing Examiner Hier: What was it, two seconds, 
twenty seconds, or two minutes? 

Mr. Spriggs: Sixty seconds. 

Hearing Examiner Hier: All right, that is sufficient. 

Mr. Spriggs: No, it isn’t sufficient. 

Hearing Examiner Hier: Sixty-seconds spot announce- 
ment in an hour program. 

Mr. Spriggs: We want to know what was said. 

Hearing Examiner Hier: All right, if you want to know 
what was said, that is all right with me. You can put it in 
later. You don’t have to put it in through this witness. You 
can get it in any time you want. We won’t question its 
authenticity. 

Mr. Spriggs: No. I might want to ask him one question 
about the program, after we get it in, but I want to get it 


first. We are through with him, subject to that. 
Hearing Examiner Hier: He doesn’t have any 
1630 questions. Do you, Mr. Kelley? 
Mr. Kelley: No, sir. 
Hearing Examiner Hier: That is unusual. 
Let’s go off the record for a moment. 


(Discussion off the record.) 


Hearing Examiner Hier: On the record. 

Mr. Spriggs: Referring to that television program, was 
it effective, to your knowledge, in getting any more sales for 
Arrow Brands? 

The Witness: No, given the same amount of money, I 
think it was very ineffective. I wish—the cost I don’t know 
—bnut if I had that money, I could make it far more effective 
and go much further than it went. It is rediculous. But 
don’t quote me. 

Hearing Examiner Hier: Wait a minute. He has evoked 
@ question on my part. 
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In institutionalized advertising of that type, television, 
radio, and what have you, without the point of sales address 
being given, ever very effective? 

The Witness: The florist industry is interested in one 
thing: How much is it? 

Hearing Examiner Hier: All right. 

Mr. Spriggs: That evokes another one. 

Would you consider that television program something in 
in the nature of institutional advertising for the com- 

pany? 
1631 The Witness: For Reynolds Metals Company. 
Hearing Examiner Hier: That is what I assumed. 
Mr. Spriggs: Yes. All right. 
Hearing Examiner Hier: All right. You are excused. 


(Witness excused.) 

* ° e 
Room 532 
Federal Trade Commission 
Washington, D. C. 
Thursday, 30 October 1958 


PROCEEDINGS 


Hearing Examiner Hier: The hearing will be in 
order. 


Whereupon, 


Roger Kiekhofer 
was called as a witness for the Respondent and, having 
been first duly sworn, testified as follows: 
Direct Examination 
By Mr. Spriggs: 


Q. Your name is? A. Roger Kiekhofer. 

Q. Where do you live, Mr. Kiekhofer? A. Milwaukee. 

Q. In what business are you engaged? A. Wholesale 
florist supply business. 
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Q. What is the name of your business, the trade name of 
your business? A. Royhan and Malaney Company. 

Q. How do you spell it? A. R-o-y-h-a-n. M-a-l-a-n-e-y. 

Q. What is your position with that company? A. I am 
the sales manager and buyer. 

Q. How long have you been with that company? A. 

About eight years. 
1634 Q. About how long has it been in business? A. 
About 29 years. 

Q. Does it do wholesale or retail business? A. Wholesale 
only. 

Q. I don’t know whether you identified it as a wholesale 
florist supply house. A. Yes, I did. 

Q. What is the territory that your company serves in 
connection with its business? The geographical territory? 
A. The Midwest, including Minnesota, North and South 
Dakota, Missouri, Llinois, Michigan, Ohio. 

Q. What are the means of carrying on the selling part of 
your business? That is, salesman, mail order, or what? A. 
Primarily salesmen and mail order business. 

Q. Now, who are your principal competitors in your 
area? A. Well, locally, in Milwaukee, Pollworth Company; 
Badger Wholesale Florist; and there is Lion Ribbon. 

Hearing Examiner Hier: Highland Supply? 

The Witness: They are not competitors. 

Mr. Spriggs: We are talking about his competitors. 


By Mr. Spriggs: 


Q. All right. Do you know whether Lion sells wholesale, 
retail, or both? A. A combination of both. 
Q. Who are the persons or the representatives of what 
companies call on you to sell foil in the past two 
1635 years? A. Well, Highland Supply, Catty, Jacobson, 
Arrow Brands, Rice Bayarsdorfer has offered foil to 
us. I would say those are the principal ones. 
Q. During the last four years, has the number of persons 
calling on you to sell foil to you increased or not? A. It has 
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remained constant, I would say. The same people are call- 
ing on us today that called on us as much as four or five 
years ago. 

Mr. Spriggs: I am looking for an advertisement of Poll- 
worth Company. 


By Mr. Spriggs: 


Q. Do you know whether Pollworth handles domestic or 
imported foil? A. Yes, they handle imported foil. 

Q. I hand you what purports to be an advertisement of 
C. C. Pollworth Company, Milwaukee, Wisconsin, for alumi- 
num foil and ask if you can identify that as being the com- 
pany to which you have just testified sells foil to the retail 
trade? A. Yes. 

Q. To your knowledge, is Pollworth Company selling at 
the prices advertised in that exhibit? A. Yes, they are. 

Q. Are they selling the colors that are spoken of there? 
A. Yes. 

Q. About how long has Pollworth Company been 
1636 selling imported foil to the retail trade in your area? 
A. At lease two years. 

Q. Now, what effect has the price of 85 cents a roll to the 
retail trade for plain colored foil had on the prices that you 
have been able to charge or the sales you have been able to 
make to the retail trade? A. Well, our sale of foil has 
dropped off considerably in our area because we, under any 
circumstances, couldn’t have met this competition, price- 
wise. When this foil became available on the market, Poll- 
worth was the only one who had the opportunity to buy it 
in our immediate locality and the first I knew of it actually 
was when I saw their ad appear in a trade paper. 

Hearing Examiner Hier: You mean by that that they are 
the exclusive distributor? 

The Witness: I don’t know that they are exclusive except 
that in our immediate competitors, the three houses, they 
were the only ones that had the opportunity to buy it. They 
did not call on me, the sellers of foreign foil, and give me 
an opportunity to buy it. 
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By Mr. Spriggs: 


Q. Now, at the time they were selling plain colored foil to 

the retail trade, you were paying 85 cents a roll to your 

supplier, were you not? A. That is correct, yes, sir. 

1637 Q. Actually, about how much of a margin per roll 

do you have to have to break even, in your opinion? 

A. Well, we must—on foil at 85 cents a roll, we had to 

charge $1.25; in other words, about a third mark-up on our 
selling price. 

Q. Do you know whether Lion Ribbon sells imported or 
domestic foil? A. Yes, they do sell imported foil. 

Q. Now, about how many items do you actually have in 
your business for sale to the retail trade? A. Actually we 
are almost a variety store in our variety items. Some two 
thousand items, I would say, roughly. 

Q. Do your salesmen push foil as compared with the other 
items? A. Well, when this foreign foil came on the market, 
of course my men came to me with the competition they 
were running into and said they were going to hand in their 
samples because when they call on a customer, they may 
have from twenty minutes to a half hour to interview and 
sell merchandise. They are not going to consume a half of 
that time or more arguing about price on foil, so they just 
refused to even sell it any more. 

Hearing Examiner Hier: You are not handling it any 
more? 

The Witness: We are handling it, but our salesmen 


1638 on the road don’t sell it. They don’t offer it for sale, ~ * 


primarily because we have so many more items on 
which we can make a profit without the price resistance and 
the haggling that goes on over the sale of foil. 


By Mr. Spriggs: 


Q. Among those other items which you are selling, do 
you import any of them? A. A great many of them. 

Q. Will you name some of them? A. Well, we have in the 
last four years, we have had an increasing activity in the 
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import field such as pottery, basketware, artificial flowers, 
artificial fruit, corsage pins—quite a variety of items. 

Q. From what different countries do you get those items? 
A. Japan, Czechoslovakia, Hungary, Italy, Germany, East 
Berlin, Western part of Germany; those are the primary 
ones. 

Q. Have you switched on any items that you now import 
from domestic to foreign sources of supply? A. Yes, a 
great many. 

Q. Why did you switch? A. Well, on imported items, our 
ability to sell them and make an excellent profit has a much 
greater advantage to our company and there is a ready sale 
for them due to the fact that we can probably sell a little 

cheaper and yet make more profit. 
1639 Q. Do you find that your foil position affects the 

sales of your other items? A. Well, foil is a standard 
item used consistently in the florist business, along with 
ribbon, both of which are neither good for us any more, and 
our inability to sell foil on a volume basis caused us, many 
times, to probably lose other sales of other merchandise 
which tie in on a volume sale. For example, our ability to 
offer a hundred-roll lot of foil at a good price disappeared 
when this 85 cent foil came on the market, because no matter 
what we offered we couldn’t have been as competitive as the 
foreign foil. 

Q. About how many rolls of foil do you buy in a year? 
Just as your best estimate? A. Well, I would say, roughly, 
about 10,000 rolls. 

Q. Now, as between plain colored and colored embossed, 
how does the percentage run? A. I would say about 60 per- 
cent plain and 40 percent embossed or pattern foil. 

Q. From what different companies do you buy your foil? 
A. From Highland Supply, Arrow Brands, Catty, and 
Jacobson; they are the chief suppliers. 

Q. Does the geographical location of your supplier with 
respect to your place of business enter into your purchases 
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of foil? A. It has a bearing. For example, Arrow 
1640 Brands being located on the West Coast has been a 

disadvantage from the time of placing an order to the 
time of delivery, whereas Highland Supply, which has a 
much closer proximity to our business, I can get service in 
two or three days, or four days possibly. 

Q. About as compared with 1957, what is your volume of 
sales in 1958 on foil? A. Well, 1957 was our low point in 
sales volume on foil. We picked up some in 1958, 

Q. Why was that? A. Well, of course we were offered a 
lesser price on our foil so that in a measure, to a degree, we 
could be closer to our competitors in their offering of the 
foreign foil. 

Q. Now, the foil which you sold in 58, had you purchased 
it at the low price or the price which was in effect after the 
price reduction in 1957? A. Yes, the foil sold in 1958 was 
purchased close to the end of 1957-year and was the mer- 
chandise which we sold in 1958. 

Q. Now, you say 1957 was the low point? A. It was the 
low point. 

Q. You had bought that merchandise at a higher price 
than you bought the merchandise which you sold in 1958? 
A. That is true. 

Q. Now, going down to the florist level, to your 

1641 knowledge, have florist prices gone up in proportion 

to the general price increases on other commodities 

as you know them generally. A. No. That is one of the real 

serious complaints of our customers is the inability of the 

florist to raise his prices for plants or funeral pieces. As a 

matter of fact, the prices charged today are quite similar to 

those charged during the depression years. In other words, 

a $5.00-piece then is still a $5.00-piece today. The prices 
are quite similar. 

Q. As a general consequence, what, in your opinion, are 
the florists looking for primarily when they buy foil from 
you? A. Cost. 

Q. What is your opinion, Mr. Kiekhofer, of snap wrap as 
&@ commercial product? You have seen it before, haven’t 
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you? A. Yes, I have. Well, I think it is a good product but 
its use and usefulness to our industry is primarily applic- 
able to a specific time of the year when time-saving is an 
element, such as Christmas, Easter, or Mother’s Day. I 
don’t believe that it will be a solution or a change-over from 
the use of regular foil. In other words, this is an additional 
item perhaps used for better quality plant or merchandise, 
but the use of regular foil will certainly continue as opposed 
to the exclusive use of this. 
Q. Now, what are the persons’ names in the retail 
1642 florist trade who wrap the pots with foil and prepare 
the plant for sale? A. You mean, what position do 
they occupy? 

Q. What do they call them? A. Designers. 

Q. What, from your experience, are the—do you find 
there is a variation among designers in the way the dress a 
pot? A. Yes, florist designers like to think of themselves as 
individual artists that can produce something distinctive 
and separate and apart from their competitor or, in other 
words, they strive to be individualistic in their designs. 

Q. Do you think that tendency would affect the use of an 
item such as snap wrap? A. Yes, I think it may have a bear- 
ing on it. 

Q. Well—A. (Interposing) One snap wrap looks like 
the other snap wrap, whether it is used by the florist on 
this end of town or the other end of town, and it doesn’t 
offer too much chance to be different than the other flower 
shop. 

Q. Now, in considering the dressing of a pot, from your 
experience, what does the designer strive to do? What are 
the focal points that he is seeking to emphasize in the dress- 
ing of the pot in the use of foil? A. Well, the use of foilis a 

medium or a secondary importance in the sale of 
1643 flowers. Its primary service is to cover rather ugly 

pots and to be careful not to have it too decorative 
so that it detracts from the flowers, because what our indus- 
try is selling above everything else is the flowers. 
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Q. Does a florist or designer seek to have a gaudy pot 
cover? A. Definitely not. 

Q. Now, having in mind that Reynolds Metals Company 
acquired Arrow Brands on August 31, 1956, have you seen 
any lessening in competition in the offering of foil to whole- 
salers since that time? A. No. The same people are calling 
on me now that were calling on me before. 

Q. Does the name “Reynolds” mean anything to you in 
the purchase of foil that you sell? A. No, it had no bearing 
on that. As a matter of fact, I didn’t even know that Rey- 
nolds had purchased it until some time after they had pur- 
chased it and I found that out through their salesmen. 

Mr. Spriggs: I think that is all. 

Hearing Examiner Hier: You say you have been losing 
sales of foil because of this foreign competition, and yet 
you kept on buying domestically-made foil. I wonder why. 
Why haven’t you bought this foreign foil? 

The Witness: We have been seriously thinking about 

it. 
1644 Hearing Examiner Hier: You say you have been 
losing business for two, three, four years. I would 
think you would have come to some conclusion by this time. 

The Witness: At first, I did not know its source. I never 
became aware of its source until about a year ago, actually, 
and by that time, of course, we had had this opportunity to 
purchase American-made foil at a lesser price and as I have 
said before, this competition has been so ridiculous on foil 
that we forgot about promoting it at all. We had it as a 
convenience there. If somebody wanted it, that was it. We 
didn’t use any effort to promote it. As I say, my salesmen 
no longer carried their foil samples and I would say that 
within the last two years, my salesmen haven’t sold a single 
roll of foil on any order they have sent in to my Company 
in that time. 

Hearing Examiner Hier: You also said in connection 
with this snap wrap, that is useful only on holiday seasons 
when the florist does, of course, the majority of his business, 
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Christmas, Easter, like that; isn’t that also true of foil, 
plain foil? 
The Witness: No. Plain foil is a standard, the least ex- 
pensive all year-round item that we can use. 
Hearing Examiner Hier: Is it true of colored and em- 
bossed foil? 
The Witness: Colored embossed? It is true of that 
1645 type of foil also. 
Hearing Examiner Hier: You may cross-examine. 
Mr. Spriggs: There is one more question. 


By Mr. Spriggs: 


Q. Is it not true that you are able to sell plants the year 
round now whereas before that hasn’t always existed? 
Mr. Kelley: I object, your Honor. It is a leading question. 


By Mr. Spriggs: 


Q. Is there any difference in recent years in the ability 
to sell plants the year round rather than seasonal? A. Well, 
the sale of plants has been an all year-round proposition. 
There has been a tendency, I will say this, a very strong 
one, we have noticed it primarily at the seasonal times, 
such as Christmas and Easter, of a great tendency towards 
plants in relation to the sale of cut flowers, an increased, 
considerably increased sale of plants. 

Q. Was there a time when you could not buy plants all 
the year round? A. Yes, I believe more so than there is 
today, because the greenhouse or growers have devised 
ways and means of increasing their production in the 
normal off-season. 

Hearing Examiner Hier: You say there was a time. When 
was that? 

The Witness: Before my time, and only that I 

1646 gather from what I have talked to growers, and that 

was a time when they didn’t have as efficient green- 

houses as they have today with controlling heat and light. 

These things are done automatically now by devices that 
can be set. 
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Hearing Examiner Hier: I was going to say I was born 
in the last century and I can’t remember a time when you 
couldn’t buy a potted plant from a florist. Now, you said it 
is before your time. I don’t know your age, but it goes back 
along way, in any event, doesn’t it? 

The Witness: My close contact with the growing end of 
this thing has been almost confined to the last eight years. 
Prior to that time, I didn’t have any particular interest nor 
was I interested in it. 

Mr. Spriggs: There is one thing I forgot about and that 
is substitutes. 


By Mr. Spriggs: 


Q. Do you know what is being used as a substitute for 
foil? Have you any items? A. Yes. As a matter of fact, I 
made a special effort attending importers shows to find sub- 
stitutes for foil. This—is this plastic? 

Q. Yes, would you examine these three exhibits, which are 
93, 92, and 91, and state whether, in your opinion, these are 

likely to be used by florists? A. I think so. 
1647 Q. As a substitute for foil? A. I think so because 

there is a coming trend—foil has become common- 
place. It appears in almost any store, whether it is a florist 
or any other type of store that may sell plants. They have 
used foil, and florists, having some kind of opinion of them- 
selves as being designers and individuals, they are looking 
for ways and means to present their plant in a different 
way than the common-place. I think foil has been common- 
place for years, and there is a tendency toJook for either a 
plastic cover or a basket cover cheap enough though, so that 
it can be used generally. 

Q. What about crepe paper? A. Yes, we handle crepe 
paper. Some florists have switched to crepe paper, as a pot 
cover. 9 pf 

Q. What do you think Shout home plate, which is Exhibit 
84, as a commercial product? A. Well, it serves a purpose, 
a need as a protection for a plant arriving in the home on a 
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good table where the woman would either probably use a 
saucer or some kind of item to prevent marring a table, and 
it also collects excess moisture. 

Q. Yes. 

Hearing Examiner Hier: We know that. Roth said that 
yesterday. What he wants to know and what I want to 
know, what are the commercial potentialities of that product 

in the florist trade? 
1648 The Witness: I think it has a definite place in the 
florist trade, although, our Company has had a less 
attractive papier mache saucer which is designed to do the 
same thing. 

Hearing Examiner Hier: Has it been commercially suc- 
cessful? 

The Witness: To a degree. 


By Mr. Spriggs: 


Q. What is your opinion, as a commercial product, of the 
foil, the exhibit number—what is the exhibit number there? 


A. Exhibit No. 86. 
Q. Yes. A. Well, I am not enthused about it personally as 
an item of great consequences. Again, I think it is designed 
as a convenience, time-saver, much in the same manner that 
the snap wrap, because this comes in a sheet, a pre-cut sheet, 
so that the florist may take the pot, set it in the center, qcl8 
it up and he is already done. ! 
Mr. Spriggs: I think that is all. ‘ 
Hearing Examiner Hier: Cross-examine? 


1649 Cross Examination 
By Mr. Kelley: 


Q. Does the Lion Ribbon Company ever try to sell to 
you? A. Yes. 

Q. Do you buy any from them? A. I buy some things 
from them, a few ribbons, but of course, they are com- 
petitors of ours. They come in to our city and attempt to 
sell to me, and then go out and sell to my customers, and it 
makes it rough. 
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Q. And that would prejudice you in any instance, to a 
degree? A. Yes, because they are my competitor. 

Q. And when you say 1957 was your low sales year, do 
you have a figure in mind as to your foil sales? A. That 
1957 as a low-sales year refers to the sale of foil? 

Q. Yes. A. My purchases and turn-over of inventory was 
low for that year. 

Q. Could you give me an estimate of what your purchases 
of foil in 1957 were? A. Well, I would have to guess at this 
because I wouldn’t be prepared to give you an accurate 
estimate. 

Q. Can you reconstruct it, roughly from your purchases, 
how much of a guess it is? Is it informed? A. I would say 
it fell off, let me say it this way. My purchases of foil in 

1957 decreased about a third. 
1650 Q. Even though you bought for 1958 at the end of 

the year, would you include those in your 1957 year? 
A. No, I would say my purchases—actually, I didn’t buy in 
1958, I think it was in January, or whenever the salesman 
came around with this new price list, that it didn’t affect my 
Christmas business which is a big time of the year in my sale 
of foil. It was too late in the season when this became 
available. 

Q. So your 1957 year runs from January through Decem- 
ber, then? A. Yes. 

Q. And that was your low-purchase year? A. Yes. 

Q. And how far off did you say it was, off 1956? A. Well, 
this is my opinion at this time. Now as an estimate, I would 
say about one-third off. 

Hearing Examiner Hier: One-third off from what? 1956? 

The Witness: Yes. 

Hearing Examiner Hier: How many rolls did you buy in 
1956? 

The Witness: About ten thousand, I would say. 

Hearing Examiner Hier: You bought ten thousand rolls 
in 1956; you lost a third or bought a third less in 1957? 

The Witness: Yes. 
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1651 By Mr. Kelley: 


Q. I wonder if you could send in to us something 
telling us what the actual figures were for 1955, 1956, 1957, 
and 1958, when you go back home? 
Mr. Spriggs: Figures of what, may I inquire? 
Hearing Examiner Hier: Foil sales. 


By Mr. Kelley: 


Q. Would it be easier to get foil purchases rather than 
foil sales? A. If it is okay with my company, I will do that. 

Mr. Walker: Pardon me. You understand that all goes in 
camera? 

Hearing Examiner Hier: He doesn’t understand what 
that means. No one sees it but the lawyers and me. 

The Witness: Again, as I say, that will have to be upon 
the permission. I am just an employee there, you see. 

Mr. Walker: All right. 


By Mr. Kelley: 


Q. Do you think you can have those in within two weeks? 
A. If the company is willing to have me release them, yes. 

Mr. Kelley: That is all, your Honor. 

Hearing Examiner Hier: Anthing more? 

Mr. Spriggs: No, sir. 

Mr. Walker: I would like to see the witness and Mr. 

Spriggs. 
1652 Hearing Examiner Hier: All right. 
Mr. Spriggs: I would like to have this price list 

marked for identification. 

Hearing Examiner Hier: That will be marked Respond- 
ent’s Exhibit 103. 


(The paper referred to was marked Respondent’s Exhibit 
103 for identification.) 


Hearing Examiner Hier: You have no objection, Mr. 
Kelley? 
Mr. Kelley: No, sir. 
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Hearing Examiner Hier: Respondent’s Exhibit 103 is 
admitted. 


(Whereupon, the document referred to, heretofore 
marked Respondent’s Exhibit 103 for identification, was 
received in evidence.) 


Mr. Spriggs: We have no further testimony. That is all 
of our witnesses. 

Hearing Examiner Hier: All right. The Respondent 
rests. 

Does the Government have any rebuttal? 

Mr. Spriggs: One thing: We would like, before actually 
resting—I haven’t seen all of this testimony, and I wonder 
if we could get about two weeks to look over the record and 
see whether there might be some items or some places 

where we might need further testimony. I don’t think 
1653 that there will be, but I would like to take that 

precaution, if we may. I don’t think it is going to 
make any differences for the simple reason that we have 
information to be furnished yet from some of these wit- 
nesses which is going to take that length of time before it 
comes in. And for that reason, there is no delay in the case, 
as far as that is concerned. 

Hearing Examiner Hier: You say the Government has 
no rebuttal? 

Mr. Walker: Nothing. 

Hearing Examiner Hier: Now, I direct you gentlemen to 
write each one of these witnesses that is supposed to send 
in material and tell them that it must be in here in two 
weeks. 

So far as this situation now, though, the taking of evi- 
dence in this case is closed, subject to some new develop- 
ment that is unanticipated at this time. 

I think that December 17th will be ample time for you to 
submit your proposed findings and whatever law you want 
to argue. The truth of the matter is that law on Section 7 
has been scrambled all over the place, in my opinion at 
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least. The Supreme Court has had three or four cases on 
it, but there is nothing very clear or decisive about them. 

Mr. Spriggs: We intended, when this case was closed on 
both sides to dismiss the complaint, or alternatively, for a 
finding for the Respondent. 

Hearing Examiner Hier: I understand that. But I 

1654 am not going to take that thing up until I get pro- 

posed findings. I will take care of that in the initial 

decision. If the initial decision is your way, that is dismissal 
in and of itself. 

Mr. Spriggs: You mean you would not want to entertain 
a motion, and you want it to be handled in the form of 
proposed findings? 

Hearing Examiner Hier: Rules require me, Mr. Spriggs, 
to write an initial decision whenever the case is dismissed, 
and that means making findings, so there is no point. I 
would have to do it either one way or the other. 

You may consider that the record shows that such a 
motion is made. 

Mr. Spriggs: Very well. 

Hearing Examiner Hier: Ruling is deferred on it until I 
get proposed findings and whatever you gentlemen want to 
submit by the 17th of December. 

Mr. Spriggs: All right 

Hearing Examiner Hier: You don’t gain anything. 

Now, dismissal at the end of the Government’s case is 
another matter. You don’t have to make proposed findings; 
the rules require it at the end of the case. That is the end 
of that. 

Mr. Spriggs: Off the record? 

Hearing Examiner Hier: Off the record. 
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EXHIBITS 
Commission’s Exhibit 1 
Re: Reynolds Metals Company 


STIPULATION OF FACT 


Counsel in support of the complaint and counsel for re- 
spondent hereby agree and stipulate, as follows: 


Tru. 
What is aluminum? 


Aluminum is a metallic element, just as iron, lead, and 
copper are other examples of metallic elements. Pure 
aluminum is a soft, ductile metal with excellent corrosion 
resistance, thermal and electrical conduction, and heat and 
light reflectance. 


While there are important applications and markets for 
the pure metal, as in the case of the major structural 


metals, other metallic elements are generally added to 
aluminum to strengthen it and provide other properties 
and characteristics not attainable in the pure metal. This 
process of deliberately adding other metallic elements to 
a pure metal is called alloying. 


A whole family of aluminum alloys, in which aluminum 
constitutes the majority of the metallic elements by weight, 
has been created for industrial and military applications. 
The strength of aluminum is greatly increased over the 
pure metal by three principal methods or combination 
thereof; i.e., cold working, hardening by alloying, and via 
the phenomenon of precipitation hardening during heat 
treatment. 

These metallurgical procedures result in the production 
of alloys with a wide range of physical and chemical prop- 
erties to meet the widely varying needs of our industries. 

Most alloys have more than one other element added to 
the aluminum. Each alloy has its own particular name. 
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For example, commercially pure aluminum is known as 
1100 aluminum. This material is well over 99 per cent of 
the element aluminum. Normal impurities make up the 
remainder. The most simple aluminum alloy is 3003, which 
contains about 1.2 per cent of manganese in addition to 
normal impurities. This alloy thus contains about 98 per 
cent aluminum. Other alloys may have as many as four 
or five elements deliberately added. 


Source of aluminum. 


Approximately one-twelfth of the earth’s crust is alumi- 
num ... almost twice as much as iron, the most plentiful 
structural metal. However, aluminum is never found free 
in nature, like gold or silver. It is always combined chem- 
ically with other elements which makes it extremely diffi- 
cult to obtain metallic aluminum. Certain red clays found 
in Arkansas contain a rather high proportion of alumina 
(aluminum oxide) ... as much as 60 per cent. The foods 
we eat often contain traces of aluminum. While many 
aluminum compounds found in nature are dull and uninter- 
esting, others gleam and sparkle like precious stones. The 
ruby, garnet, sapphire, topaz, and turquoise are all oxides 
of aluminum with trace impurities. 


It is not practical to extract the aluminum from any 
material unless a large proportion is present because of 
the complex and costly chemical processes involved. Only 
those ores having an alumina content of 50 to 60 per cent 
or more are presently being used. The best of such ores 
are called ‘‘bauxites’’, being named after the town of Les 
Baux in Southern France where one of the first deposits 
was found. This and other French fields are among the 
richest known today. Principal producing areas also in- 
clude the British and Dutch Guianas, Jamaica, Dalmatia, 
western Hungary, and the states of Arkansas, Georgia, 
Tennessee, and Alabama. Bauxite is mined both under- 
ground and also by the strip or open pit method. 
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Historical background. 


Over a century has elapsed since scientists first at- 
tempted to isolate aluminum. About 1825, a Danish chem- 
ist, Hans Christian Oersted, professor of physics at the 
University of Copenhagen, Denmark, produced what ap- 
pears to have been the first metallic aluminum. Two years 
later, Friedrich Woehler, a great German scientist, pro- 
duced aluminum as a gray powder. In 1845, he was able 
to isolate the powder in a solvent in particles no larger 
than a pinhead. 


Working with these small particles, Woehler discovered 
aluminum’s amazingly light weight. He also discovered 
it was easy to shape, stable in air, and could be melted with 
a blow torch. Yet, in 1852 . . . little more than 100 years 
ago ... aluminum was so costly to produce that it sold 
for $545 a pound and was more precious than gold and 
silver, 


In 1854, a French scientist, Deville, developed a chemical 


process which reduced the cost of aluminum to approxi- 
mately $90 a pound. 


Charles Martin Hall, while a student at Oberlin College, 
at Oberlin, Ohio, became interested in aluminum and be- 
gan experimenting to find a better way of producing it. 
He continued his work after graduation and, in 1886, dis- 
covered that metallic aluminum could be produced by dis- 
solving alumina in molten cryolite and then passing an 
electric current through the solution. He applied for a 
patent which was granted in 1889. Paul T. Heroult, a 
young Frenchman, hit upon the same process in the same 
year. Their joint discovery brought aluminum out of 
the price class of precious metals and opened the way for 
a new industry. 


Modern production methods. 


To process metallic aluminum from the ore or bauxite 
it must be first separated from the other elements present. 
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Essentially, two basic processes or steps are involved. 
The Bayer process is used to convert bauxite, the impure 
oxide contaminated with impurities, to pure aluminum 
oxide, called ‘‘alumina’’, after which the alumina is then 
broken down into pure aluminum and oxygen by the Hall 
electrolytic reduction process. 


The Bayer process for producing alumina involves a 
long and complicated series of chemical treatments to sep- 
arate the alumina from other elements present in the ore. 
The raw ore is first crushed into small pieces and then 
ground into fine particles while immersed in a caustic soda 
solution. This solution dissolves the aluminum oxide to 
form sodium aluminate liquor, leaving the residue behind 
as “‘red mud’’. The caustic soda thus dissolves or digests 
only the aluminum content. 


After filtering out the remaining material, the aluminate 
liquor is treated to precipitate out of the solution its alumi- 


num content, which is then in the form of aluminum hy- 
droxide. The material is then separated from the liquor in 
a series of agitating and settling operations that require 
about three days of processing time. It is then converted 
to alumina by heating in huge rotary furnaces to drive off 
the combined water. The resulting product is alumina, or 
aluminum oxide. It is a pure white powdery material 
resembling coarse granulated sugar. 


Breaking down the alumina into aluminum and oxygen 
is the next step. It was the successful solution of this 
problem that brought fame to Hall and Heroult. It is 
commonly called an ‘‘electrolytic reduction’? process. 


Before aluminum can be separated from the oxygen con- 
tained in alumina, it must be put in solution; that is, it 
must be dissolved. Alumina is very inactive chemically, 
being like glass in that respect. It was only after a long 
and extensive search for a solution that would dissolve 
alumina that both Hall and Heroult discovered that molten 
eryolite was the answer. Cryolite is a snow white trans- 
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lucent sodium aluminum-fluoride, a mineral compound 
found only in Greenland. A method of producing syn- 
thetic eryolite has now been developed. In the electro- 
lytic reduction process, a large pot lined with carbon, 
which serves as an electrode (cathode) is utilized. Within 
the tank, large carbon blocks are inserted from the top and 
act as the other electrode (anode). A heavy electric cur- 
rent is then passed through the solution between these 
two sets of electrodes. 


This current breaks down the alumina into aluminum 
and oxygen. The molten metallic aluminum collects at the 
bottom of the cell and is siphoned off every few days as 
a sufficient amount accumulates. The oxygen combines 
with the carbon of the anode and passes off as carbon 
dioxide gas. 

The aluminum that collects at the bottom of the pot, 
or electrolytic cell, is molten because the cell is operated at 
a temperature of approximately 1800 degrees Fahrenheit, 


while aluminum itself melts at approximately 1200 degrees 
Fahrenheit. The intense heat is developed by the tre- 
mendous amount of electricity consumed in the process. 


This action of breaking down alumina by the electro- 
lytic reduction process requires about 20,000 kilowatt- 
hours per ton. Thus, it took more than 18 billion kilowatt- 
hours of electricity in 1943 to produce the 920,000 tons of 
aluminum made that year. This is more than enough elec- 
tricity to supply half the residents of the United States 
for an entire year. It takes, roughly, four tons of bauxite 
to make two tons of alumina, which results in a single ton 
of metallic aluminum. In making a ton of aluminum, 
from 1300 to 1500 pounds of carbon electrodes are con- 
sumed as well. 


The molten aluminum, after it is siphoned off from the 
bottom of the pot or cell is poured into individual molds 
to cool and solidify. These rectangular shaped chunks 
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of raw aluminum are called ‘‘pigs”’, weighing around 55 
pounds each. 


The pigs are later remelted to permit alloying by adding 
other elements such as copper, silicon, magnesium, manga- 
nese, zinc, tin, nickel, chromium, titanium, lead, and bis- 
muth. These may be added in various combinations and 
proportions to produce aluminum alloys having a wide 
range of characteristics and properties. After alloying 
the molten metal is cast into ingots for further fabricating 
operations. 


The molten metal that comes from the pot, when cast 
into molds, is called ‘‘primary aluminum pig”? (or “virgin 
aluminum pig’’, the terms ‘‘primary’’ and ‘‘virgin’’ mean- 
ing the same thing). If the metal is alloyed before casting 
into ingot, it becomes ‘‘primary aluminum ingot.’? 


Prior to casting into pig or ingot, the metal is usually 
fluxed with carbon gas or nitrogen gas. This process is 


employed primarily to remove entrapped oxides and en- 
trapped or dissolved hydrogen. This process results in 
metal with improved density and minimum amounts of non- 
metallic inclusions. The entire operation is carried out 
to improve the quality of the resulting material. 


Ingots vary in size and shapes according to the purpose 
for which they are made. Ingots for use in foundries in 
making sand castings, permanent mold castings, or die 
castings weigh anywhere from 3 to 32 pounds each. Ingots 
upon which some further work has been performed are 
known as ‘‘billets’’ and ‘‘blooms’? and, thus, represent an 
intermediate stage between ingot and final mill production. 


Pig, ingot, and billet are the bulk forms in which both 
aluminum and aluminum alloys are sold and constitute the 
starting material in the production of all fabricated prod- 
uets. Both pig and ingot are used as the basic materials 
for general foundry operations, but if rolled, extruded, or 
forged products are to be made, it is necessary to cast the 
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metal into special shapes suitable for these processes. In 
the production of sheet or plate aluminum, the rolling 
ingot, heated to an elevated temperature, is repeatedly 
passed between the rolls of a rolling mill to break down its 
cast structure and reduce its thickness. The distance be- 
tween the rolls determines the thickness of the material; 
as rolling progresses, rolls are moved closer and closer 
together. Since heating the metal makes it more ductile 
the initial rolling of the ingot is always done hot. 


After hot rolling, the slabs are cold rolled in other mills 
to desired thickness. They may be rolled into coiled 
sheets or flat sheets, depending on the use which is to be 
made of the material. Cold rolling hardens the metal and 
it is necessary to anneal or soften it at intermediate stages 
to continue further reductions cold. This is done by heat- 
ing the material to a suitable temperature and allowing 
it to cool slowly. Further rolling converts sheet into foil, 
which, after all, is only very thin sheet. Foil is rolled 


through a series of mills until it is thin enough for its in- 
tended use. Some foil is rolled so thin that ten layers of 
it are required to equal the thickness of a single sheet of 
newspaper. 


In the above, we have discussed plate, sheet and foil. 
Plate 0.250 of an inch in thickness and greater is con- 
sidered as plate. Flat products under 0.250 of an inch to 
0.06 of an inch are considered sheet. Flat products under 
0.006 of an inch are considered foil. 


In the manufacture of bar and rod aluminum, as well as 
in the rolling of structural shapes, the rolls employed, in- 
stead of being flat faced as in sheet rolling, have grooves de- 
signed to produce the shapes desired. Working is ac- 
complished by passing the shapes (originally cast ingots) 
through the rolls, beginning with the largest opening in 
the rolls, and progressively passing it through each of the 
smaller openings. 


1173 


Wire is obtained by drawing an aluminum rod through 
dies having openings of a smaller diameter than the rod 
itself. Although each machine used in drawing wire can 
be equipped with a series of dies, it is often necessary to 
draw the wire through a series of machines before the 
desired diameter of wire is obtained. The cold drawing 
of wire, like the cold rolling of sheet, hardens the metal 
and in some instances it is necessary to anneal the wire, 
as covered above, in the course of drawing it to the desired 
size. 


The extrusion process is particularly adapted to the 
production of a wide variety of shapes in aluminum and 
its alloys. The extrusion of metal may be likened to the 
squeezing of toothpaste from a collapsible tube. In the 
extrusion of metal, the billet, heated to a suitable hot-work- 
ing temperature, is placed in an enclosed cylinder in a 
powerful press. A hydraulically operated ram comes in 
contact with the billet in the cylinder and forces the metal 


through a die at the other end of the cylinder, the metal 
taking the form of the opening in the die, just as tooth- 
paste takes the form of the opening in the end of the tube. 


Metal forgings of aluminum are produced by hammering 
the metal, heated to a hot-working temperature, in the dies 
of mechanically or hydraulically operated presses. 


Another means of fabricating aluminum is the ‘‘press 
forging process’’, where, instead of the metal being ham- 
mered into shape, it is squeezed or pressed into the shape 
desired. 


Three principal types of castings are made: sand cast- 
ing, die casting, and permanent-mold castings. 

Sand castings are made in sand molds, while die castings 
and permanent-mold castings are produced in metal molds 
or dies. For small quantity production and for large cast- 
ings, the sand casting process is generally used. Die cast- 
ing permits a high degree of dimensional accuracy and 
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complexity of final shape, and when these factors are of 
prime importance this process is employed. Permanent- 
mold castings are employed for quantity production, of 
varying sizes, yielding high strength castings of superior 
soundness and surface condition. 


These basic fabricated products (or mill products) must 
often be further worked and shaped in order to obtain 
finished articles ranging from aircraft to cooking utensils, 
hand power tools, small boats, automobile parts and acces- 
sories, furniture, electrical conductors, building products, 
screw machine parts; in fact, in virtually every product 
produced by industry as a whole. 


A major group of products is involved in the applica- 
tions of aluminum foil for packaging, insulation, contain- 
ers, electrical conductors, and the like. Its outstanding 
performance as @ vapor barrier, as a thermal insulator, as 
an electrical conductor, and because of its outstanding 
resistance to chemical attack by food products, combined 
with outstanding ductility, good strength, and beautiful ap- 
pearance, have made aluminum foil a major industrial 
product. In the field of packaging, foil is the major mate- 
rial because of the qualities enumerated above. It is used 
as a separate material or laminated with papers and/or 
plasties to give a wide range of performance and appear- 
ance, 


The metal, because of its outstanding strength and due- 
tility, can be worked by all types of metal working equip- 
ment. It can be stamped, drawn, forged, and formed on 
all types of brakes, presses, and related forming equip- 
ment. Its outstanding machinability makes it an excellent 
material for screw machine parts, equipment, and com- 
ponents of all types. It can be joined by welding, riveting, 
adhesives, brazing, and soldering. 


Molten aluminum can be atomized to granular like mate- 
rial which is used in this form for powder metallurgy 
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applications, as a chemical reagent, or as a chemical fuel. 
This material can be further reduced in size and/or milling 
to fine powders which are used for paint and pigment. 


These properties and characteristics of aluminum have 
made it the greatest tonnage metal second only to the 
steel industry. It is vital to our economy and to our 
National Defense. 

/8/ Joun T. WaLkER 
/8/ Kanu K, Srrices 


Commission’s Exhibit 2 
November 8, 1956 


Federal Trade Commission 
Bureau of Investigation 

Office of Chief Project Attorney 
Washington 25, D. C. 


Attention: Sherman R. Hill, Esq. 
Dear Sirs: 


This is in reply to your letter of October 2, 1956, your file 
No. 5710630, referring to the purchase by this Company 
of the capital stock of Arrow Brands, Inc., and requesting 
certain information. 


For your convenience, the information given below is 
numbered to correspond with the paragraph numbers of 
your letter of October 2, 1956. 


Reynolds Metals Company (Reynolds) acquired all of 
the capital stock of Arrow Brands, Inc., (Arrow Brands) 
a California corporation with offices at 1530 West Six- 
teenth Street, Long Beach, California, on August 31, 1956, 
for a total cash consideration of $450,000. At substan- 
tially the same time, Reynolds entered into an employ- 
ment contract with Harry W. Roth, the sole stockholder 
and president of Arrow Brands under which Mr. Roth 
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undertakes to become an employee of Reynolds or one or 
more of its subsidiaries for a period of five years. Arrow 
Brands is engaged almost entirely in the styling, manufac- 
ture and sale of decorative foil for the florist trade. Rey- 
nolds and its affiliates and subsidiaries were not engaged in 
this business at the time of the acquisition. Samples of 
Arrow Brands chief products are enclosed with this letter. 


1(a) and 1(b) Names, Places of Incorporation, ete. 


A schedule setting forth the corporate name, address, 
date and place of incorporation of Reynolds and its subsi- 
diaries and affiliates of Arrow Brands is found in Folder 
3 as the Scueputz for Items (1)a and 1(b). 


2(a) Copies of Contracts, Options, Leases and Agreements. 


Copies of the stock purchase contract and the employ- 
ment contract with Harry W. Roth are bound in Folder 1. 
There were no additional contracts, options, leases or 
agreements. 


2(b) Copies of Reynolds’ Annual Reports for the last five 
years. 
These are included in Folder 2. 
2(c) Foil and Foil Product Catalog and Price Sheets of 
Reynolds. 
Reynolds’ foil product catalog and price sheets are en- 
closed in Folder 2. 


2(d) Registration Statement, Prospectus, Proxy State- 
ments and Security Listings of Reynolds. 


The most recent Registration Statement, including a 
Prospectus, of Reynolds is enclosed in Folder 2. The reg- 
istration was effective June 13, 1956. 


The most recent proxy solicitation of Reynolds was on 
March 26, 1956, and is included in Folder 1. 


A statement listing Reynolds’ preferred stock on the 
New York Stock Exchange is included in Folder 1. This 
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is the latest statement of Reynolds listing its stock on a 
stock exchange. 


2 (Continued) Above Information With Respect to Arrow 
Brands. 


Arrow Brands does not publish annual reports to its 
stockholders. Annual financial reports for years 1951- 
1955 are attached in Folder 1 as exhibits to the stock pur- 
chase contract. (Item 2(a) documents) 

The foil price sheets of Arrow Brands are included in 
Folder 1. Arrow Brands does not publish a catalog. 
Samples of its products are enclosed. 

The stock of Arrow Brands is not listed and has not been 
registered with the Securities and Exchange Commission. 


3(a) Minutes of the Meeting of the Board of Directors of 
Reynolds. 


A copy of that portion of the minutes of the meeting of 
the Board of Directors of Reynolds which relates to the 
purchase of the stock is enclosed in Folder 1. No other 
formal or informal committees or policy groups met in con- 
nection with the acquisition. 


3(b) Copies of Correspondence and Internal Office Memo- 
randa and Reports of Reynolds. 


These are included in Folder 1. 


3(c) Arrow Brands, Inc., Correspondence, Minutes, Ete. 


Reynolds purchased the stock of Arrow Brands directly 
from the sole stockholder of that corporation and we are 
advised by Arrow Brands that it has no documents of the 
type requested in Items 3(a) and 3(b) of your letter. 


4(a) Statement Setting Forth Arrow Brands Securities 
and Properties, 


Reynolds acquired 5,500 shares of the common stock of 
Arrow Brands being all of the issued capital stock of that 
corporation. 
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Arrow Brands owns foil printing, embossing and related 
machinery having an appraised depreciated value of 
$114,000. The plant is located in leased premises at 1530 
West Sixteenth Street, Long Beach, California. A ware- 
house, also leased, is adjacent. Arrow Brands owns a de- 
sign patent on a type of ribbon, Number 176,558, issued 
January 3, 1956, for a term of three and one-half years. 
It employs the trade name ‘‘ Arrow Brands’’ and has pend- 
ing an application for the trademark ‘‘Arrow Brands”’ 
and design (Class 37). Its products are sold almost en- 
tirely through wholesale florists and jobbers. In addition 
to Mr. Roth, its president, it is represented by four in- 
dependent agents, located in Boston, Miami, San Francisco 
and Los Angeles. An independent commission sales com- 
pany has been retained in New York City on a trial basis. 


4(b) Plant and Production. 


Arrow Brands’ plant is located at 1530 West Sixteenth 
Street, Long Beach, California. Prior to 1953, Arrow 
Brands was not engaged in manufacturing. In August, 
1953, Crown Products, Inc., an affiliate of Arrow Brands, 
acquired machinery and commenced foil printing and em- 
bossing operations. Crown Products was dissolved in 
1955, Arrow Brands acquiring its assets. A schedule of 
Crown Products’ and Arrow Brands’ production of foil 
products by class and poundage for the years 1953-1955, 
inclusive, is set forth on the Schedule for Item 4(b), 
Folder 3. 


5. Arrangements with Respect to the Purchase. 


The acquisition was carried out by purchase of stock 
of Arrow Brands for $450,000 in cash against delivery of 
the stock certificates to the Central National Bank, Rich- 
mond, Virginia. The purchase was negotiated with Harry 
W. Roth, sole stockholder of Arrow Brands, who entered 
into an employment contract with Reynolds at the time of 
the stock purchase. The basis for the consideration was 
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6. Operations of Arrow Brands. 


Arrow Brands is engaged in styling, designing, produc- 
ing and selling foil products to the florist trade. The 
product is used to decorate flower pots and cut flowers. 
Its manufacturing operations consist of printing, coloring 
and embossing plain aluminum foil. Samples of the prod- 
uet are enclosed. It has eight salaried and nine hourly- 
paid employees, 


Its sales are made almost entirely to florist wholesale 
houses and jobbers through Mr. Roth and four independent 
agents who are especially qualified by experience to reach 
this market. An independent commission sales company 


has been retained in New York City on a trial basis. The 
suecess of the business depends on quick adaptability to 
changing market trends, creative styling and familiarity 
with the florist industry. The product must continually 
meet the florists’ demands for eye-appealing, up-to-date 
and competitive decorating material. 


In order to offer a more complete line of decorative 
rist material, Arrow Brands also sells limited quantities 
of cellophane and ribbon products, 


As shown in the 
has produced and 


y all of its efforts 
and sale of florist foi 
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Arrow Brands was purchased on August 31, 1956, and 
at this date plans with respect to its activities are in a 
formative state. 


It is anticipated that Arrow Brands will remain in the 
same business, but on an expanded scale. Its product base 
may be enlarged somewhat to include the design and pro- 
duction of other items such as foil gift wrap and similar 
articles. After further study, its manufacturing facilities 
may be increased. 


It is intended that to the largest extent possible, Arrow 
Brands management will remain autonomous. It is antici- 
pated that any expansion will be undertaken within the 
framework of the existing organization and that all ac- 
tivities will continue to be supervised by Mr. Roth, its 
president, 


7(a) Previous Acquisitions by Reynolds. 


Reynolds, or an affiliate, acquired all of the stock of 
Clingan & Fortier, Inc., (51% December 1951; 34% 1953, 
and 15% 1956); 89% of the preferred and 97% of the 
common stock of Southern States Iron Roofing Company 
(53% of the common in June, 1950; 36% of the common 
and 87% of the preferred in 1955; 8% of the common and 
3% of the preferred in 1956); and 51% of the stock of 
Metal Arts Mfg. Co., Inc., (December, 1951). The total 
purchase price of the shares of each of the above corpo- 
rations was $293,214, $2,408,618 and $249,975, respectively. 


Clingan & Fortier, Inc., is a warehouse distributor of 
various metal mill products with emphasis on such alumi- 
num products as sheet, coil, corrugated aluminum, ete. 
Southern States Iron Roofing Company is a warehouse 
distributor of building and manufacturing supply products 
with emphasis on such items as aluminum mill products 
and aluminum and steel siding and roofing. Both com- 
panies do certain light finishing and manufacturing nor- 
mally associated with their businesses. Southern States 
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also manufactures steel drums. Metal Arts Mfg. Co., Inc., 
manufactures aluminum windows. Its wholly-owned sales 
subsidiary, Special Windows and Engineering Co., Inc., 
sells part of its window output.. Aluminum Bobbin Com- 
pany, a sales agent for aluminum bobbins, and United 
Extruders, Inc., which owned and operated an extrusion 
press, were formerly affiliated with Metal Arts. 


Each of the above companies, except Aluminum Bobbin 
Company and United Extruders, Inc., which are not now 
active, is now in substantially the same business as when 
it became a subsidiary or affiliate of Reynolds. None was 
or is engaged in the aluminum foil business except that 
Southern States and Clingan & Fortier handle a line of 
aluminum foil insulation. In September, 1951, an affiliate 
of Reynolds acquired, principally from Fluorspar, Inc., a 
Colorado corporation, a going fluorspar mine and certain 
related property for a price of $506,010. The mine is now 
closed. 


Reynolds and its subsidiaries and affiliates have not ac- 
quired from non-governmental sources during the past ten 
years any other United States firm, including subsidiaries, 
affiliates, divisions, plants or others. 


Reynolds is engaged in preliminary negotiations for the 
purchase of all the capital stock of Security Chain Link 
Fence Company, a Pennsylvania corporation with principal 
offices at Hughesville, Pennsylvania. This corporation is 
engaged in the business of producing and marketing an 
aluminum chain link fence. It is believed that the purchase 
price of such stock would not be in excess of $110,000. 


7(b) Acquisition ete. of Arrow Brands, Inc. 


We are informed that Arrow Brands has made no ac- 
quisitions, etc. of the type contemplated by this paragraph. 
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8. Identity and Location of Manufacturing etc. Plants of 
of Reynolds. 


A list of Reynolds alumina and aluminum plants and 
the total production of each by poundage for the years 
1951-1955 is found on page 11 of the enclosed Prospectus. 


A list of principal domestic fabrication plants of Rey- 
nolds and its subsidiaries and the product lines and ca- 
pacity of each is found on pages 12 and 13 of the enclosed 
Prospectus. 


Reference is also made to Item 9 below. 
9. Reynolds’ Product Lines. 


Reynolds’ product lines are shown on page 13 of the en- 
closed Prospectus. Types of customers served are shown 
on page 6 of the Prospectus. This information is given in 
detail in ScHepvue 1 to Item 9(a), included in Folder 3. 


A schedule showing sales of foil by Reynolds for the 


years 1953-1955 and the period January 1, 1956—August 
31, 1956, is included in Folder 3 as Scuepure 2 to Item 


9(a). 


10. Reynolds Sales of Aluminum Products to Arrow 
Brands and Others. 


See Scuepuze to Item 10, Folder 3. 


11. Sales of Aluminum Products to Reynolds by Arrow 
Brands. 


Reynolds has not purchased from or distributed for 
Arrow Brands any aluminum or other product manufac- 
tured or sold by Arrow Brands. 


12. Information with Respect to Competitors and Further 
Information with Respect to Sales of Foil Products. 
A Scuepute to Item 12 showing Reynolds’ sales of alumi- 


num foil and foil products by classification and sales region 
for the year 1955 is included in Folder 3. 
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A statement with respect to competitors of Reynolds is 
found on page 9 of the enclosed Prospectus. 


Aluminum Company of America and Kaiser Aluminum 
& Chemical Corporation produce aluminum foil and sell it 
in competition with Reynolds. In addition there are a 
number of corporations which roll aluminum foil from 
aluminum coil purchased from others. These include 
Cochran Foil Co., Standard Rolling Mills (a subsidiary of 
Revere Copper and Brass), Aluminum Foils, Inc., Johnston 
Foil Mfg. Co., Stranahan Foil Co., Inc., and Republic Foil 
& Metal Mills, Inc. 


Both Aluminum Company of America and Kaiser also 
produce laminated foil. Some of the foil rollers men- 
tioned in the second preceding sentence also produce lami- 
nated foil. In addition, a great many companies laminate 
foil which they have purchased from others. Among these 
are Gummed Products Co., H..D. Catty Corp., and Con- 
solidated Bag Corp., all of which produce a plain laminated 
foil. Other companies produce laminated foil which they 
sell primarily in printed form. Among these are Milprint, 
Ine., Continental Can Co., Inc., (Shellman Division), Do- 
beckmun Co., Pacific Coast Foil Co., Rap-in-Wax Paper 
Co., Marathon Corporation, The Specialty Papers Co., 
Crown Zellerback Corp., (Western Wax Division), Alle- 
gheny Label Co., and Forbes Lithograph Mfg. Co. Other 
major producers of foil products which print laminated 
foil purchased from others include Lustour Corp., U. S. 
Printing & Lithographing Co., Lord Baltimore Press, Mc- 
Donald Printing Co. 


Foil and foil products are sold in competition with many 
other products. In the packaging field, for example, foil 
competes with such products as plain and wax paper, cello- 
phane and various plastic materials which can be used 
interchangeably with foil. 


Arrow Brands has not maintained sales records by re- 
gions or districts since all of its sales activities are super- 
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vised by Mr. Roth. We are advised by Mr. Roth that in 
1955 Arrow Brands’ total sales of foil and foil products 
was $415,000. Of this amount, approximately $400,000 
represents sales of florist decorative foil (samples are en- 
closed) suitable for decorating flower pots and similar 
florists’ items. The remaining $15,000 represented sales of 
mounted foil used largely by florists for package wrapping. 
The above figures are the best estimates available without 
a complete review of each invoice of Arrow Brands for 
the year in question. 


Arrow Brands reports that its chief competitors in the 
sales of florist foil in the year 1955 were: Highland Supply 
Corp., Highland, Illinois; Hyman Jacobson, Worcester, 
Massachusetts; M. H. Levine Co., New York, N. Y.; John 
T. Raisin Corp., San Francisco, California; and Bruder 
Teich (Company), Vienna, Austria. In addition florist 
foil competes with other florist decorative material includ- 
ing paper and ribbon products. In view of the competi- 
tion with the above-mentioned non-foil products and the 
inability of Arrow Brands to ascertain the sales of its 
competitors which sell aluminum foil, no accurate estimate 
can be made of the relative sales positions of the competi- 
tive suppliers of florist decorative material. 


13(a) Customers of Reynolds. 


Of the foil product lines listed in response to Item 9, 
Arrow Brands is a customer of Reynolds only for plain 
and laminated foil. The highest volume customers of 
Reynolds for these products for the years 1953-1955 and 
for the first eight months of 1956 are shown on the ScHEp- 
ue to Item 13(a), Folder 3. In the case of plain foil only 
the six highest customers are given. Other customers pur- 
chase in much smaller volume and it would require an ex- 
tensive review of Reynolds’ records on foil sales to deter- 
mine their relative positions. Arrow Brands clearly is not 
among the ten highest volume customers for either plain 
or laminated foil. For sales to Arrow Brands see Item 10. 
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13(b) Customers of Arrow Brands. 


Arrow Brands’ ten highest volume customers for the 
years 1953-1955 and for the first eight months of 1956 are 
shown on the Scuepute to Item 13(b), see Folder 3. 


14. Reasons for the Acquisition. 


As a producer of primary aluminum and a manufacturer 
of aluminum foil products, Reynolds is interested in all 
applications for aluminum foil. By the use of color and 
design, aluminum foil is ideally suited for use with floral 
products, and there is a substantial potential market for 
foil for such purpose. Reynolds considered this a logical 
application of its basic business. 


The conditions of the florist foil trade are such that 
the business demands a high degree of specialization. To 
compete effectively with the other products offered to the 
florist trade, a supplier must be flexible, continuously pre- 


pared to create, manufacture and offer an appealing up-to- 
the-minute product which meets the specialized require- 
ments of the florist industry. In all operations, time is of 
the essence—the supplier must create quickly, manufac- 
ture promptly and sell immediately. The business requires 
familiarity with the florist trade and close relationship be- 
tween management, sales, creative, advertising and pro- 
duction functions which can best be accomplished through 
a small organization. 


Because of the flexibility required, the necessity for a 
fast-moving operation throughout and for intimate knowl- 
edge of the changing product demand of the consumer, 
Reynolds felt that the only feasible way to enter the busi- 
ness was through acquisition of a going organization with 
its management, design skill, knowledge of the field and 
sales experience. The organization thus acquired could 
continue to operate the business with a high degree of 
autonomy in order to meet the special needs of the par- 
ticular trade. 
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Jn some instances information has not been furnished in 
the complete detail requested in your letter of October 2, 
1956, for the reason that to do so would require exceed- 
ingly burdensome examination of company records, and it 
is believed that, in view of the limited scope of the business 
acquired, and the facts disclosed in the material being 
furnished, such information is not needed in order to reach 
a determination that the transaction is not in contraven- 
tion of Section 7 of the Clayton Act. For example, a listing 
of Reynolds’ ten highest customers for each classification 
of foil products by dollars and pounds for the years 1953- 
1955 and the first eight months of 1956 would require sev- 
eral weeks of record searching. We wish, of course, to co- 
operate fully with the Commission and its staff in carrying 
out its responsibilities, and if additional information is 
needed we respectfully request that we be so advised and 
be given an opportunity to present such further facts as 
may be necessary. Since much of the information which is 
being furnished is competitive trade information, we re- 
quest that it be treated on a confidential basis. 


Very truly yours, 
/s/ Gustav B. Marcrar 


Gustav B. Margraf 
General Solicitor 


Corporate Name 


Aluminio de Colombia 
—Reynolds, Santo 
Domingo, S.A. 


Arrow Brands, Inc. 


Caribbean Corporation 
Caribbean Steamship 
Company, S.A. 


Compania Metalurgica 
Colombiana, 8.A. = 
**Comecol’’ 


Eskimo Equipment 
Company 
Eskimo Pie Corporation 


Lydford Enterprises, 
Limited 


Metal Arts, Mfg., Co. 
Inc. 


Plantation Yacht 
Harbor, Inc, 


Reynolds Alloys 
Company 


Reynolds Aluminio, S.A. 


2444 


Reynolds Aluminum 
Acceptance Corporation 
Reynolds Aluminum 
Company 

Reynolds Aluminum 
Company of Canada Ltd. 


Reynolds Aluminum 
Company of Cuba, S.A. 
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Commission’s Exhibit 3 
FTC—ARROW BRANDS 
DOCKET NO. 7009 


A Consent List InpicaTine THE CosPoraTe Name, ADDRESS AND DATE AND PLACE oF 
INCORPORATION OF ALL SUBSIDIARIES AND AFFILIATES or REYNOLDS MeTats ComMPANY 


Address 


Barranquilla, 
Republic of Colombia 


101 8. Robertson Blvd. 
Los Angeles 48, Cal. 


Reynolds Metals Bldg. 
Richmond, Virginia 
Avenue Central #33 
Panama City, Panama 


Barranquilla, 
Republic of Colombia 


306 E. Grace Street 
Richmond, Virginia 
306 E. Grace Street 
Richmond, Virginia 
112 Yonge Street, Toronto, 
Ontario, Canada ‘ 


Harwell & Oakcliff 
Road, 8.W., 

Atlanta, Georgia 

Box 24, Tavernier, 
Florida 

Reynolds Metals Bldg. 
Richmond, Virginia 


Apartado 26 
Tlalnepantla, Edo. de 
Mexico, Mexico 


Reynolds Metals Bldg. 
Richmond, Virginia 


Reynolds Metals Bldg. 
Richmond, Virginia 


Suite 500, 1405 Peel 
Street, Montreal, Can, 


207 De ie Street 
Bavana: babe 


Date 
Incorporated 


October 4, 1955 
December 5, 1945 


December 6, 1957 
May 20, 1952 


March 16, 1956 


September 28, 1949 
August 14, 1922 
May 19, 1952 


April 25, 1946 


March 6, 1946 
August 19, 1955 


September 7, 1945 


December 6, 1957 
August 19, 1955 
September 23, 1955 


July 16, 1956 


Place of 
Incorporation 


Colombia 
California 
Delaware 
Panama 


Colombia 


Delaware 
Delaware 
Canada 


Georgia 


Florida 
Delaware 


Mexico 


Delaware 
Delaware 
Canada 


Cuba 


Corporate Name 


olds Aluminum 


Address 
Reynolds Metals Bldg. 


8 Company of Delaware Richmond, Virginia 


Reynolds Aluminum 
Service Corporation 
of Virginia 


Beppiy Company of 
upply Company 0: 
California 

Reynolds Aluminum 
Supply Company 
Reynolds Corporation 


Reynolds Engineering 
International, Inc. 


Reynolds Fluorspar, S.A. 


Reynolds Haitian 
Mines, Inc. 


Seeks Hawaiian Mines, 


Reynolds International 
of Canada, Limited 


Reynolds International 
of Cuba, S.A. 
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Reynolds International, 
Ine. 

Reynolds Jamaica 
Mines, Ltd. 

Reynolds Mining 
Corporation 

Reynolds Overseas 
Corporation 

Reynolds Pacific 


Mines Proprietary Limited 


Reynolds Philippine 
Corporation Be 


Reynolds Reduction 
Company 


Reynolds Research 
Corporation 


Reynolds Metals Bldg. 
Richmond, ct aerhe a 


2929 Santa Fe Avenue 
Los Angeles 58, Cal. 


573 W. Peachtree St. 
N.W. P. O. Box 1367 
Atlanta 1, Georgia 


Reynolds Metals Bldg. 
Richmond 18, Va. 


Avenue Central #33 
Panama City, 


Zaragoza 206 Altos 
Apartado Postal #64 
Saltillo, Coahuila, Mex. 


Reynolds Metals Bldg. 
Richmond 18, Va. 


Reynolds Metals Bldg. 
Richmond 18, Va. 


112 Yonge Street 
Toronto, C: 


Apartado 961 
Havana, Cuba 


Avenue Central #33 
Panama City, Panama 


Reynolds Metals Bldg. 
Richmond, Virginia 
Reynolds Metals Bldg. 
Richmond, Virginia 
Avenue Central #33 
Panama City, Panama 


414 Collins Street 
Melbourne C-1, 
Victoria, Australia 


P. O. Box 1827 


Manila, Philippine Islands 


Reynolds Metals Bldg. 
Richmond, Virginia 


Reynolds Metals Bldg. 
Richmond, Virginia 


Date 
Incorporated 
October 4, 1957 


September 15, 1938 


September 6, 1946 
December 23, 1942 


November 24, 1934 
September 6, 1956 


July 15, 1952 


November 1, 1955 
November 2, 1956 
December 21, 1954 


April 22, 1936 


November 17, 1958 
July 18, 1949 
October 9, 1940 
September 5, 1956 


October 22, 1957 


May 25, 1954 
August 19, 1955 


June 3, 1930 


Place of 


Incorporation 
Delaware 


Virginia 


California 


Delaware 
Panama 


State of Victoria 
(Australia) 


blic of 
Philippines 
Delaware 


Delaware 


Corporate Name 
Reynolds Sales Company 


Mining Corporation 
Reynolds T. I. 
Aluminium, Limited 
Rotogravure Engineering 
Corporation 

Chain Link 

pany 

Southern Gravure 
Service, Inc. 
Special Windows and 
Engineering Company, Inc, 


Reynolds-Erbsloh 
Rohrblech—G mb H 


United States Foil 


Address 
7734 Hall Street, 
Paramaribo, 
Surinam 
Redfern Road, Tyseley, 
Birmingham 11, England 
2927 S. Floyd Street, 
Louisville 13, Ken. 


6910 Heyward Street, 
Philadelphia 19, Pa. 
2823 S. Floyd Street, 
Louisville 13, Ken. 


P. O. Box 4144 
Atlanta, Goorgia 


Date 
Incorporated 


July 3, 1896 


Place of 
Incorporation 


Missouri 


August 12, 1953 Surinam 


England 


March 3, 1954 Kentucky 


March 23, 1953 Pennsylvania 


November 19, 1946 Kentucky 


November 6, 1947 Georgia 


March 13, 1958 Dusseldorf 


West Germany 
December 13,1919 Delaware 


Reynolds Metals Bldg. 


Company Richmond, Virginia 


Commission’s Exhibit 4 
G.B.M. Aug 14 1956 
AGREEMENT 


Reynotps Metats Company (herein called ‘‘Purchaser’’) 
and Harry W. Roru (herein called ‘‘Seller’’), sole stock- 
holder of Arrow Brands, Incorporated (herein called ‘‘Cor- 
poration’’), whose address is 1530 16th Street, Long Beach, 
California, agree as follows: 


1. Seller represents and warrants as follows: 


(a) Corporation has been duly incorporated and is 
validly existing as a corporation in good standing under 
the laws of the State of California; Corporation has an au- 
thorized capital stock of 7,500 shares of Common stock, 
par value $10.00 per share, of which 5,500 shares are issued 
and outstanding; all such issued and outstanding shares 
are fully paid and nonassessable; and Corporation is duly 
qualified in the State of California and has all necessary 
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legal authority to carry on all business and operations now 
conducted by it. 


(b) A copy of the Articles of Incorporation of Corpora- 
dion (including all amendments to date) and a copy of the 
Bylaws of Corporation (as amended to date) are attached 
hereto marked Exhibit A and made a part hereof. 


(c) Seller is the owner of 5,500 shares of such capital 
stock, such shares are all of the issued and outstanding 
shares of such capital stock, Seller has the full and un- 
restricted right and power to sell and transfer all of such 
shares of capital stock free from any lien or encumbrance 
or defect in title thereto and free from any commitment 
of any nature whatsoever, and upon delivery of and pay- 
ment for such shares as contemplated by this Agreement, 
Purchaser will acquire a valid and unencumbered title 
thereto. 


(d) The financial statements of Corporation as at the 
fiscal years ending December 31, 1951, 1952, 1953, 1954 
and 1955, and for the period ending June 30, 1956, includ- 
ing statements of income and earned surplus of Corpora- 
tion for such periods, including in each case the related 
schedules and notes and opinion of Ben Jacobs & Company, 
independent public accountants, for the last such fiscal 
year, and all constituting Exhibit B hereto, present fairly 
the financial condition of Corporation as at the respective 
dates of said balance sheets and the results of the opera- 
tions of Corporation for such periods. All such financial 
statements have been prepared in accordance with gener- 
ally accepted accounting principles applied on a consistent 
basis throughout the period involved. 


(e) Corporation has no obligations and there is no claim 
against Corporation, absolute or contingent, other than 
those disclosed in the above mentioned financial statements 
as at June 30, 1956, and other than those incurred in the 
ordinary course of business, none of which obligations or 
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claims so incurred have had a materially adverse effect on 
the financial position of Corporation. The Internal Reve- 
nue Service has audited the tax returns of Corporation 
through the fiscal year ending December 31, 1950, and has 
proposed no deficiencies with respect thereto. 


(f) Except for any changes in the normal course of busi- 
ness, the general financial condition of Corporation at the 
date hereof is at least as good, and its net worth is at 
least as great, as that shown in the above mentioned f- 
nancial statements as at June 30, 1956, and no dividends 
or other distributions have been declared, paid, or made 
on the common stock of Corporation since said date. 


(g) Corporation has good and marketable title to all 
property and assets reflected in the above mentioned fi- 
nancial statements as at June 30, 1956, or acquired since 
June 30, 1956, subject to no mortgage, pledge, lien or con- 
ditional sale agreement incurred or charged, except for 
those shown in said financial statements as securing speci- 
fied liabilities (with respect to which no default exists). 


(h) Corporation has no material contracts or commit- 
ments other than those made or incurred in the ordinary 
course of business, a list and description of such material 
contracts being attached hereto as Exhibit C. All such 
material contracts are valid and subsisting contracts. 


(i) There are no actions, suits, or proceedings pending, 
or threatened, against or affecting Corporation or any of 
its property or assets, at law or in equity, or before or by 
any Federal state, municipal or other Governmental de- 
partment, commission, board, bureau, agency or instra- 
mentality. 


2. Seller covenants and agrees with Purchaser as fol- 
lows: 


(a) From the date of execution hereof to the Closing 
Date (as hereinafter defined) Corporation will not, other 
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than in the ordinary course of business, sell, transfer, 
lease, alienate or encumber any of its property and will 
not issue any bonds, debentures or similar instruments, 
other than in the ordinary course of business, or in any 
other manner contract any short or long term indebtedness 
(other than a commercial loan of not more than $35,000 
presently contemplated for working capital purposes) and 
will not change its capital stock or issue any additional 
eapital stock or warrants or right to purchase the same or 
amend its Articles of Incorporation. 


(b) From the date of execution hereof to the Closing 
Date there will be no material adverse change in the condi- 
tion, financial or otherwise, of Corporation and on the 
Closing Date the general financial condition of Corporation 
shall be substantially the same, and its net worth at least 
as great as that shown in the above mentioned financial 
statements as at June 30, 1956. 


(c) Prior to the Closing Date, Corporation shall not 


enter into any contracts or other commitments except in 
the ordinary course of business or as may be consented to 
in writing by Purchaser. 


(a) Prior to the Closing Date, no dividend shall be de- 
clared or paid or other distribution made on the stock of 
Corporation, and no stock of Corporation shall be pur- 
chased or otherwise acquired, directly or indirectly, or re- 
tired by Corporation. 


(e) Seller shall make available to representatives of 
Purchaser for examination such of the records of Corpora- 
tion as Purchaser may from time to time request, and Pur- 
chaser shall be permitted to make copies thereof. 


(f) All accounting determinations required under this 
Agreement shall be made in accordance with generally ac- 
cepted accounting practices. In case of doubt or dispute, 
the accounting firm of Ernst & Ernst, accountants for 
Purchaser, and Ben Jacobs & Company, accountants for 
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Corporation, shall determine the issue and their decision 
shall be binding upon the parties hereto. 


3. Seller agrees to sell to Purchaser and, subject to the 
conditions herein set forth, Purchaser agrees to purchase 
from Seller 5500 shares of capital stock of Corporation 
and to pay therefor $450,000.00. 


4. The Closing Date under this Agreement shall be as of 
the last day of the month when an audit examination of 
Corporation is completed by Purchaser’s auditors. Pur- 
chaser will proceed expeditiously with such audit. The 
certificate for the shares of capital stock to be sold under 
this Agreement, duly endorsed in blank or accompanied by 
stock powers duly endorsed, will be delivered by or on be- 
half of Seller to Purchaser on the Closing Date at Rich- 
mond, Va., against payment by Purchaser of the purchase 
price therefor by delivery to Seller of a certified check pay- 
able to the order of Seller for the purchase price of such 
shares of capital stock. Seller agrees that Purchaser shall 


deduct from the purchase price an amount equal to all 
stamp taxes payable upon the sale of such capital stock 
and Purchaser shall purchase and affix said stamps. 


5. Purchaser represents and warrants that it is purchas- 
ing the shares of capital stock referred to in Section 3 here- 
of for its own account for investment and not with a view 
to, or for sale in connection with, the distribution of such 
shares and with no present intention of distributing or 
selling such shares, 


6. The obligation of Purchaser to purchase and pay for 
the shares of capital stock hereunder shall be subject to the 
following conditions: 


(a) The representations and warranties of the Seller con- 
tained in Section 1 hereof shall be true and correct as of 
the Closing Date. 


(b) All covenants and agreements to be performed by 
Seller at or prior to the Closing Date shall have been duly 
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performed and on the Closing Date Purchaser shall ac- 
quire full and complete ownership of 100 per cent of the 
outstanding shares of the capital stock of Corporation. 


(c) Purchaser shall have received from Paul Ziffren, 
counsel for Seller, written opinion dated as of the Closing 
Date, satisfactory to Purchaser, to the effect that: 


(i) Corporation has been duly incorporated and is 
validly existing as a corporation in good standing under 
the laws of the State of California, is duly qualified to 
transact business and is in good standing in all jurisdic- 
tions in which its ownership of property or the conduct of 
its business requires such qualification, and has the cor- 
porate power and authority to own its properties and to 
earry on its business as now conducted; 


(ii) The authorized and outstanding capital stock of 
Corporation is as specified in Section 1 (a) and all of the 
outstanding shares of capital stock of the Corporation have 


been duly and validly authorized and issued and are fully 
paid and nonassessable ; 


(iii) All permits, authorizations or approvals of any 
California governmental body required in connection with 
the sale of capital stock by Seller under this Agreement 
have been duly obtained ; 


(iv) Such counsel knows of no litigation or govern- 
mental proceedings to which Corporation is a party. 


7. Seller agrees to indemnify and save harmless Corpo- 
ration from and against any and all claims, expenses and 
liabilities (including settlements thereof) which may be as- 
serted against Corporation based upon acts done or any 
condition existing prior to the Closing Date; provided 
that Purchaser shall promptly notify Seller of the asser- 
tion of any such claims, expenses or liabilities and Seller 
shall have the right to participate at his expense in the 
defense thereof. 
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8. This Agreement and each of its provisions shall bind 
and inure to the benefit of the parties hereto and their 
heirs, successors and assigns and may be executed in any 
number of counterparts which shall constitute one and the 
same instrument. 


9. All notices required or permitted to be given pursuant 
to this Agreement shall be duly given if mailed or deliv- 
ered as follows: 


If to Purchaser, to it at its office, 
301 East Grace, Richmond, Virginia, 
Attention Mr. John Krey: 


If to Seller, to him at 1530-16th Street, 
Long Beach, California 


In Wrrness Wuenreor, the parties hereto have executed 
this Agreement this 27th day of August, 1956. 


Rernotps Merats Company 


By Joun Krey 
Vice Pres. 


ATTEST : 


727 27 2? 
Asst. Secretary 
Harry Rora 
Harry W. Roth 


Reeva S. Roth, being the wife of Harry Roth, Seller 
referred to in the above contract, hereby agrees to such 
contract. 


Reeva 8. Rors 
Reeva S. Roth 
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Commission’s Exhibit 5 
WESTERN UNION TELEGRAM 
WUMI19 NL PD AB 
BEVERLY HILLS CALIF 27 
JOHN H KREY 


VICE PRESIDENT REYNOLDS METAL CO 301 EAST GRACE 
8T RICH 


AGREEMENT WITH RESPECT TO SALE OF ARROW BRANDS STOCK 
TO REYNOLDS METAL CO IS AMENDED IN TWO PARTICULARS 
ONLY FIRST FINANCIAL STATEMENTS FOR PERIODS ENDED 
DEC 31 1956 THROUGH DEC 31 1955 WERE PREPARED BY SEIFF 
BASS AND JACOBS RATHER THAN AS SET FORTH IN AGREEMENT 
SECONDLY THE FIRST TWO SENTENCES OF PARAGRAPH FOUR 
ARE AMENDED TO READ AS FOLLOWS QUOTE THE CLOSING DATE 
UNDER THIS AGREEMENT SHALL BE AS OF THE LAST DAY OF 
THE MONTH WHEN A REVIEW OF CORPORATIONS AFFAIRS IS 
COMPLETED BY PURCHASERS REPRESENTATIVES PURCHASERS 
WILL PROCEED EXPEDITIOUSLY WITH SUCH REVIEW UNQUOTE 
PLEASE WIRE YOUR ACCEPTANCE OF FOREGOING AMENDMENTS 


HARRY W ROTH. 


Commission’s Exhibit 6 


WESTERN UNION TELEGRAM 
W. P. Marshall, President 


AUGUST 30, 1956 
HARRY W. ROTH 
c/o MR. PAUL ZIFFREN 
8907 WILSHIRE BOULEVARD 
BEVERLY HILLS, CALIFORNIA 


CONFIRM ACCEPTANCE OF AMENDMENTS TO AGREEMENT WITH 
RESPECT TO SALE OF ARROW BRANDS STOCK TO REYNOLDS 
METALS COMPANY AS PER YOUR TELEGRAM OF AUGUST 27, 1956. 


JOHN KREY 


1197 


Commission’s Exhibit 11(a) 


EXCERPT FROM THE MINUTES OF A MEETING 
OF THE BOARD OF DIRECTORS OF REYNOLDS 
METALS COMPANY HELD ON SEPTEMBER 21, 
1956 


It was next stated that in order to broaden the corpora- 
tion’s activities in the aluminum foil field and its sales out- 
lets on the West Coast, Mr. John Krey, a Vice President 
of the corporation, had negotiated, on behalf of the corpo- 
ration, a contract for the purchase of all the capital stock 
of Arrow Brands, Incorporated, a corporation organized 
under the laws of California; that Arrow Brands, Incor- 
porated, is a successful converter of aluminum foil engaged 
in the production and sale of decorative foil for use by 
florists; that the purchase agreement, dated August 27, 
1956, provided that Harry W. Roth, then the sole stock- 
holder of Arrow Brands, Incorporated, should sell all of 
the stock of that corporation to this corporation for $450,- 
000, such amount to be paid on the closing date; and that 
the sale was closed on August 31, 1956, and at that time 
the coproration became owner of all the stock of Arrow 
Brands, Incorporated. It was further stated that in order 
to assure the successful operation of Arrow Brands, Incor- 
porated, by its President, Harry W. Roth, Mr. John Krey 
had negotiated with Mr. Roth an Employment Agreement 
dated August 27, 1956. The Employment Agreement was 
reviewed in detail. Thereafter, upon motions each duly 
and separately raade and separately seconded, it was in 
each case unanimously— 


Resotvep, that the action of Mr. John Krey, a Vice 
President of this company, in entering into an agree- 
ment, dated August 27, 1956, with Harry W. Roth pro- 
viding for the purchase by this company of all of the 
capital stock of Arrow Brands, Inc., a California cor- 
poration, for the sum of $450,000 (a copy of which 
contract the Secretary is directed to file with these 
minutes) and the payment of such sum and acceptance 
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of such shares of Arrow Brands, Inc., on August 31, 
1956, by this company be, and the same are hereby 
ratified and confirmed. 


Resoxvep, that the action of Mr. John Krey, a Vice 
President of this company, in concluding an Employ- 
ment Agreement dated August 27, 1956, with Harry 
W. Roth (a copy of which contract the Secretary is 
directed to file with these minutes) be, and the same 
hereby is, ratified and confirmed. 


Commission’s Exhibit 12 
October 3, 1956 


On August 31, 1956, Arrow Brands, Inc. became a wholly- 
owned subsidary of Reynolds Metals Company. 


Arrow Brands, Inc., located in Long Beach, California, 
is the leading producer of aluminum florist foil used by the 
florist trade in the packaging and decorating of flowers 
and plants. 


This successful and growing business will continue to be 
operated as a separate company under the direction of Mr. 
Harry Roth, its founder and President. 


The company plans to broaden its product lines in the 
months ahead in close collaboration with Reynolds. There 
are many ways in which our division and department heads 
can assist Mr. Roth in the development of this program. 
Should an inquiry or request for advice be received from 
Mr. Roth, Management urges that he be given your fullest 
cooperation. 


PrrsonaL Division 
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Commission’s Exhibit 13 


NEWS 
from Reynoips Merars Company 
Public Relations Department 
2500 S. Third St. 
Louisville, Ky. 


For Release to AM’s of Tuesday, Sept. 4, 1956 445423 News 


Ricumonp, Va., Sept. 3—Reynolds Metals Company has 
acquired Arrow Brands, Inc., at Long Beach, California, 
which will be operated as a subsidiary of the aluminum 
firm, The California company produces decorative alu- 
minum foil used by florists and foil gift wraps. The an- 
nouncement was made here today by Richard S. Reynolds, 
Jr., president of Reynolds Metals. 


Mr. Reynolds said that the president of Arrow Brands, 
Harry W. Roth, will continue as president and general 
manager of the firm, which laminates foil to paper, and 


prints the decorative wrappings in color. Foil gift wraps, 
long widely used for Christmas packages, now are being 
used the year around for decorative packaging. Florists 
use color-printed and embossed foil as wraps for potted 
plants, as well as for eut flowers. 


Arrow Brands, in addition to its Long Beach headquar- 
ters, taaintains a sales office in New York City. The firm 
has sales representatives in Boston, Miami and San Fran- 
cisco. 
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Commission’s Exhibit 23 
August 24, 1956 


Mr. Keen Johnson 
General Sales Office 


Dear Keen: 
Subject: Azzow Branps, Inc. 


Negotiations are being completed for the Reynolds 
Metals Company to purchase all of the stock of Arrow 
Brands, Inc., Long Beach, California. Arrow Brands is 
a converter of florist foil and foil gift wrap with national 
distribution. Just for your information (not for release) 
their sales this year will total in the neighborhood of $700,- 
000. Mr. Harry Roth, President and formerly sole stock- 
holder, has signed a five-year employment contract with 
us and will continue in his capacity as President, operating 
Arrow Brands as a wholly owned subsidiary of our com- 


pany. I will be out of town next week, but Doug Peters 
ean fill you in with further details. 


John Krey has suggested that we time publicity to break 
Tuesday, September 4, (after Labor Day) and that no men- 
tion be made of the price paid by Reynolds for the com- 
pany, nor the company’s sales volume. It would be my 
suggestion that you or Jerry Gammon phone Mr. Harry 
Roth (Office phone in Long Beach: Hemlock 6-5324—Home 
phone in Los Angeles: Texas 0-3912) and get any informa- 
tion you need from him, plus his recommendations as to 
specific trade journals which should receive the release in 
addition to the papers we would normally send it to. I 
would also suggest that the final release be read to Mr. 
Roth for his approval before it is sent out. 
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John Krey will give us final confirmation by August 31 
or advice if there has been any change. 


Cordially, 
Pavi Murray 


PM :ac 

ec: Mr. John Krey 
Mr. W. D. Peters 
Mr. Jerry Gammon 


Commission's Exhibit 24 
Copies sent to: Mr. Paul Murphy, Mr. Morton Stewart 


NEGOTIATIONS DEALING WITH CONTEMPLATED 
PURCHASE OF ARROW BRANDS, INC. 


Arrow Brands, Inc., a California corporation was estab- 
lished approximately ten years ago to engage in the busi- 
ness of selling embossed florist foil to florist suppliers 
throughout the United States. 


This is a specialty business. It is highly competitive 
and its success is dependent upon the creation of attrac- 
tively designed colored and embossed foil in various pack- 
aging effects and its sale (through a close knowledge of 
requirements) to the floral trade who use the product in 
the wrapping and packaging of cut and potted flowers, 
plants and floral designs of all kinds. The nature of the 
business requires that the manufacturer be closely attuned 
to the changing styles in floral packaging, have the type of 
operation that can promptly create new styles, get them 
quickly in the manufacture, and promote and sell these 
styles to the florist trade. 


Mr. Roth, President of the company, created the business 
with a relatively small initial capital and during the subse- 
quent ten years has built this business to a point where 
current sales are estimated at approximately $700,000 an- 
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nually and profits before taxes at between $50,000 and 
$100,000. The business has been built up very substantially 
from earnings, as indicated by the current balance sheet 
figures. Within the last three years, the company pur- 
chased equipment and began the production of its own 
products which, prior thereto, had been manufactured for 
it by others. 


Although the company has demonstrated a continuing 
and successful growth, its management believes that a 
substantially larger volume could be created in similar 
fields of specialty products if adequate supplies of capital 
and a nationally known company were to provide finances 
and advertising background. 


Reynolds has for years enjoyed the reputation as a leader 
in the manufacture and sale of a variety of foil products. 
We, like ‘‘Arrow’’, believe that there are several new 
specialty fields which hold the promise of a large sales 
volume for foil products. The quick translation of ideas 


into finished product form and its distribution to specialty 
businesses, however, is difficult to develop in a large cor- 
porate operation. The time factor between the creation 
of an idea and its successful development through the vari- 
ous departments had proved a substantial stumbling block. 


We believe that a company with elasticity and speed of 
action demonstrated by ‘‘Arrow’’, holds the greatest 
promise for the development of these specialty fields. Our 
management, for example, believes that there is a sub- 
stantial volume of business to be created through the sale 
of gift wrap packing. It calls for a type of manufactur- 
ing and distribution that is characteristic of Arrow Brands, 
rather than the large and complex operations of Reynolds. 


As a supplier of foil to Arrow Brands, their manage- 
ment has come to us from time to time for guides and help 
on their manufacturing processes and a feeling of mutual 
trust and confidence between both companies has developed 
as a result of this cooperation. 
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More recently, its President, Mr. Roth, told us that he 
believed a substantial business in specialty fields could be 
developed but that it would require considerable capital 
and time. He was uncertain, himself, whether he wanted 
to put this capital in such a venture. He felt that a com- 
pany like Reynolds might wish to do so and that the nation- 
wide knowledge and acceptance of their present product 
lines would accelerate the development of these activities. 


If we wish to develop such new items as gift wrap on 
our own, it would require starting from scratch. Here was 
an opportunity to buy a successfully established company 
with good management who had established a formula for 
distributing specialty goods. We felt, therefore, that there 
was a strong mutuality of interests, and we are currently 
engaged in negotiating for the purchase of Arrow Brands, 
Ine. 


In our tentative discussion, Mr. Roth felt that his com- 
pany had a sales value of $800,000. We recognize that an 
established property of this kind with a name for successful 
merchandising in its field has a basic value that is not 
entirely reflected in its balance sheet figures. Giving con- 
sideration to all of its features of value and the fact that 
it is operating in a growing and profitable field, we conclude 
that a price of $450,000 represents a sound purchase value 
and we are trying now to complete the negotiations on this 
basis. 


Joun H. Krey 
JHK :dh 
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Commission’s Exhibit 30 


AN EXTRACT... FROM A SERVICE OF 
STANDARD & POOR’S CORPORATION 


The largest Statistical and investment 
Advisory Organization im the World 


Reyworps Mrrars Co. 


Syndicate Formed in Belgian Congo—See Aluminum Co. 
of Canada (4-28-58). 


Anommum Co. or Canapa 


Syndicate Formed im Belgian Congo—April 25, 1958, 
Brussels advices said that an international syndicate called 
Aluminga had been formed by Aluminum Co. of Canada, 
Kaiser Aluminum & Chemical Corp., Reynolds Metals Co. 
and others to create an aluminum industry in Belgian Con- 

Power to produce the aluminum would be supplied 
from a hydroelectric project which the Belgian government 
was planning to install at Inga on the Congo River. Plans 
for financing the development were under study by Bel- 
gium. 

Beynoips Merats Co. 
Interim Consol. Inc. Acot.: $ 


Quarters Net Net ¢ Com. Shs. 
Ended: Sales Inc. Earns. Ontstg. 


Mar. 3158 115,600,000 9,910,345 0.86 10,968,909 
Mar. 31°57 105,181,000 9,880,571 0.94 10,054,858 
c After pfd. divds. 


Note—Inc. tax for 3 mos.: 1958—$8,879,390; 1957—$10,- 
143,043. 


Cuts Output in N orthwest—Company announced it would 
reduce production 15% by May 1, 1958, at northwest alu- 
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minum plants. The gradual reduction started April 15 at 
Troutdale, Ore., and Longview, Wash., which normally 
turned out 145,000 tons of aluminum yearly between them. 


Company said it was curtailing output to adjust oper- 
ations to commercial requirements which were running at 
a rate about equal to 70% of production. 


Reynoups Merars Co. 
Contract With National Can Corp.—See that company 
(4-16-58). 


Naru, Caw Corp. 

New Contract—April 16, 1958, announced that National 
Can Corp. had signed a contract to make about 25,000,000 
one-quart oil cans of aluminum produced by Reynolds 
Metals Co. Reynolds announced previously that Esso 
Standard Oil Co., a subsidiary of Standard Oil Co. (New 
Jersey), had ordered that many cans for its Baltimore, Md., 
refinery. 


National would process the aluminum sheet at its Balti- 
more plant and deliver the cans to the Esso refinery there. 


Reynoips Merars Co. 

Subsidiary Acquires Property—April 3, 1958, announced 
that Reynolds Mining Corp., subsidiary, had exercised an 
option to acquire a 7,300-acre tract at Lake Desmet, Wyo., 
area as a potential power site for future expansion of Rey- 
nolds’ aluminum producing facilities. 
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Reyrnoips Merats Co. 
Consol. Inc. Acct., Yrs. End. 
Dee. 31.:$ 1957 


Net sales 446,578,767 
Costs & exps. ....-2eeeeeeeees 343,456,894 
103,121,873 


Total income 
Depr., depl. & amort. .......- 20,899,612 


State & fgn. inc. tax 
Defd. inc. tax 
Pr. yrs. ine. tax 
Cost unproduct. gas & oil wells 
Interest 12,450,137 
Equity in undistrib. earns. realiz. 
on dispos. of unconsol. sub. -. 


Net loss disp. prop. & eqp. & 
mise. deducts. ..-.----+++++- 


Bal. after divds. .......--++-- 

"434% Pfd. Barns. ....------- 

*Com. Barms. ....------eee+++ 
*Shs.: Pfd. p. $50 


1956 


405,206,005 
293,114,453 
112,091,552 
2,490,899 
114,582,451 
19,427,714 
29,080,000 
2,057,534 
12,137,600 
er728,682 
1,307,324 
10,617,829 


1,489,333 


932,563 
41,239,902 
1,848,022 
6,531,911 
32,859,969 
$52.60 
3.93 
784,000 
10,051,632 
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Consol. Bal. Sheet, Dec. 31: $ 
Assets— 1957 


*Net property 330,451,194 
Construct. in prog. ........... 89,902,728 
Pit. expans. fund 37,994,585 
Invest, in subs. & affils., net .... 11,096,571 
Nts. & acct. rec. fr. subs. & affils. 6,711,957 
Other invests. & mise. assets .. 7,024,801 
Other defd. chgs. ............ 10,727,585 
Current Assets— 


Receiv., net 92,546,254 
Inventories 103,096,286 
Prepayments 982,023 
Amt. to iner. ttl. for invtrys. to 

lwr. of FIFO cost or mkt. less 

applic. taxes on ine. ........ 6,300,000 

Tot. curr. assets 239,345,716 
Total assets 733,255,137 


Liabilities— 
434% Pfd., p. $50 38,330,000 
+Com. stk., p. $1 86,676,048 
Long term debt 268,190,009 
Res. est. fut. taxes on ine. re 

amort, emerg. facils. ........ 58,371,000 
Res. vested pens. rights 1,145,000 
Res. defd. incent. compens. ... 1,220,000 
Unrealiz. interco prof. on in- 

vent. of unconsol. subs. ..... 445,000 
Res. adjt. invtrys. to twr. FIFO 

cost or mkt. .............-. 
Capital surplus 
Earned surplus 


1956 


273,377,273 
52,111,621 
61,215,843 
25125,194 
7,899,346 
4,235,107 
9,208,631 


43,636,459 
2,437,939 
50,333,864 
94,619,382 
762,174 


4,300,000 
196,089,818 
613,262,833 


39,200,000 
48,840,727 
261,681,701 


48,880,000 
766,000 
605,000 


662,000 


4,300,000 
1,208,923 
137,454,553 
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Current Liabilities— 

Notes pay. ........-seeeeeees 
Lg. tm. dt, curr. .....-0...ee- 22,680,135 
Accts. Pay. .....ccceeceeeeeee 25,574,870 25,916,494 
18,307,648 15,680,679 
27,604,208 31,254,698 
U.S. Govt. sees. .......--006- 4r6,977,791  dr27,840,859 
Dividends pay. .........+...- 2,099,114 1,972,782 
Tot. curr. liabs. ..........-- 104,833,217 69,663,929 
Total liabs. 733,255,137 613,262,833 
Net. wkg. cap. .........-66- 134,512,499 126,425,889 
Equity com, shr. ..........+-- $29.09 $23.94 
*Depr., dep]. & amor. res. ... 147,911,032 129,851,547 
: 10,968,909 al10,054,858 
alnel. scrip. shs. ........... N.R. 3,226 


Rernoitps Merats Co. 
Cuts Pig Aluminum—Company announced a reduction in 
price of pig aluminum by two cents a pound to 24 cents, 


effective April 1, 1958. 


Reywnoips Mertats Co. 

Electric Power Agreement—Feb. 24, 1958, Reynolds 
Metals Co. announced completion of arrangements for Bon- 
neville Power Administration to transmit over its lines 
power supplied by California Oregon Power Co. The power 
would be used by Reynolds’ aluminum smelting plant at 
Troutdale, Ore. 


The contract made available for purchase by Reynolds 
65,100 kilowatts of firm power with the amount to be in- 
creased on July 1, 1959, to 95,200 kilowatts. Bonneville 
would continue to supply additional power to the Trout- 
dale plant and to a similar Reynolds facility at Longview, 
Wash. 


Rzyyotps Merats Co. 
Additional Foil Rolling Facilities—Feb. 14, 1958, com- 
pany announced a $3,000,000 improvement and expansion 
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program for its foil rolling plant in Louisville, Ky. Pro- 
gram included installation of 14 high-speed foil mills and 
companion equipment. 


Reynotps Merars Co. 
Executive Vice-President—David P. Reynolds. 


Reyrnoips Mertats Co. 
Interim Consol. Inc. Acct. : $ 
Quarters Net 
Ended: Sales 


Mar. 31’57 105,181,383 
Mar. 31756 105,578,452 
Jun. 30°57 111,740,230 
Jun. 30°56 106,983,030 

6 Mos. Ended: 
Jun. 30°57 216,921,613 
212,561,482 


Shs. 
Outstg. 


Mar. 3157 9,880,571 i 10,054,858 
Mar. 31°56 $13,063,545 : 10,055,065 
Jun. 30°57 8,666,246 : 10,968,936 
Jun. 30°56 11,951,032 ; 10,055,065 
6 Mos. Ended: 
Jun. 30°57 18,546,817 i 10,968,936 
Jun. 30756 $25,014,577 . 10,055,065 
cAfter pfd. divds. 
+Incl. non recurr. pft. of $1,489,333 equal to $0.15 a sh. 
Note—Ince. tax for 6 mos.: 1957, $18,781,402; 1956, $25,- 
617,476. 


1210 


Reynoips Metats Co. 
Interim Consol. Inc. Acct.: $ 
Quarters Net 
Ended: Sales 


Mar. 31’57 105,181,383 
105,578,452 
111,740,230 
106,983,030 
114,922,484 
91,566,492 
9 Mos. Ended: 
Sep. 30’57 331,844,098 
Sep. 3056 304,127,973 


Quarters 
Ended: 


ee 
Mar. 31°57 9,880,571 . 10,054,858 


Mar. 3156 $13,063,545 : 10,055,065 
Jun. 30°57 8,666,246 } 10,968,936 
Jun. 30756 11,951,032 : 10,055,065 
Sep. 30’57 9,157,788 : 10,968,936 
Sep. 30’56 6,441,278 4 10,055,065 
9 Mos. Ended: 
Sep. 30’57 27,704,605 f 10,968,936 
Sep. 30756 $31,455,856 . 10,055,065 
cAfter pfd. divds. 
fIncl. non recurr. pft. of $1,489,333 equal to $0.15 a sh. 


Laboratory Expansion—Oct. 15, 1957, company an- 
nounced plans for a $250,000 expansion of its packaging 
research and development laboratories in Richmond, Va. 


Company said the expenditure covered the purchase of 
additional laboratory and pilot equipment. 

Organizes Australian Subsidiary—Oct. 21, 1957, Rey- 
nolds Metals Co. announced formation of Reynolds Pacific 
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Mines, Ltd., Melbourne, Australia, as a wholly-owned sub- 
sidiary to develop bauxite deposits and other materials for 
a self-sufficient aluminum industry in that country. The 
new subsidiary had an authorized capital of AL5,000,000 
(about $11,250,000). 


Plans Joint German Plant—Nov. 4, 1957, company an- 
nounced that it would construct a tubed aluminum sheet 
plant in West Germany on an equal partnership basis with 
Julius & August Erbsloeh, aluminum producer. A new 
German company to be known as Reynolds-Erbsloeh Rohrl- 
bech G. M. B. H., would manufacture and sell tubed sheet 
developed by Reynolds Metals. The German concern would 
pay Reynolds royalties on its patented process. 


Subsidiary Oil Strike—Nov. 7, 1957, Reynolds Mining 
Co., subsidiary, reported an oil strike which flowed high- 
gravity crude at a rate of approximately 733 barrels daily 
in a test. The well was in the Paradox Basin, San Juan 
County, Utah, about 11 miles north of the Aneth field. It 
was located on a 54,000-acre tract jointly owned by Rey- 
nolds Mining and Three States Natural Gas Co., of Dallas. 


Extra Dividend of $0.15 declared on Com., payable Jan. 
3, 1958, to holders of record Dec. 6, 1957. 


Rerwnoips Merats Co. 
Consol. Income Account, 12 Mos. End. Jun. 30, 1957: $ 


409,566,136 
70,482,519 
35,710,378 
Net income 34,772,141 
*Com. Earns. 
“Shs.: 10,968,936, 
tAft. pfd. divds. 


Abandons Plan for Louisville Building—Sept. 17, 1957, 
company announced it would move its general sales offices 
to Richmond, Va., and abandon plans to build an office 
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building and research center in Louisville. Company said 
move would be made gradually and probably would be com- 
pleted sometime in 1959. 


Plans New Research Center—Sept. 19, 1957, company an- 
nounced it would construct a $6,000,000 research center and 
office building in Richmond, Va. 


Joint British Concern Organized—Sept. 23, 1957, Rey- 
nolds Metals Co. and Tube Investments, Ltd., of England, 
announced formation of an aluminum manufacturing and 
sales company in the United Kingdom. The company 
would be named Reynolds Metals & T. I. Aluminum, Ltd., 
and would take over the facilities of Tube Investments’ 
Aluminum Division, comprising two manufacturing plants 
and a marketing organization. The plants were a rolling 
mill in South Wales and an extrusion facility near Bir- 
mingham, Eng. 


Gets Contract for Aluminum Cans—Sept. 24, 1957, Rey- 
nolds Metals Co. and Esso Standard Oil Co., subsidiary of 
Standard Oil Co. (New Jersey), jointly announced the 
signing of a one-year contract calling for production of 35,- 
000,000 to 60,000,000 quart-size cylindrical motor oil cans. 


Aluminum sheet metal would be supplied by Reynolds’ 
Listerhill, Ala., plant, and the cans would be fabricated by 
American Can Co. and Crown Cork & Seal Co. Deliveries 
to the can companies would average about 500,000 pounds 
of aluminum monthly. 


Esso said the contract with Reynolds called for expendi- 
ture of at least $2,000,000 and could run as high as $4,000,- 
000, depending upon how many in excess of 35,000,000 cans 
Esso required. 


Esso service stations would be provided with machines 
to crush the aluminum containers after use and the metal 
would be reclaimed by Reynolds. This salvage system, it 
was stated, would make the aluminum containers competi- 
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tive price-wise with conventional cans of tin-plated steel 
which were used once and discarded. 


Reynoitps Metars Co. 


Orders Mill—Dec. 26, 1957, announced that company had 
placed a contract with United Engineering & Foundry Co. 
for construction of a hot strip mill for installation at Shef- 
field, Ala. It would produce plates and strip and was 
scheduled for delivery in 1959. 


FTC Issues Arrow Brands Acquisition Complaint—Jan. 
9, 1958, FTC issued a complaint charging that acquisition 
by Arrow Brands, Inc., by company in 1956 violated the 
anti-merger law in that it might substantially lessen com- 
petition or tend to set up a monopoly in the production and 
sale of decorative aluminum foil. 


Company had 30 days in which to file a formal answer 
to the complaint. 


Sells Rights to Truck Body Kits—Jan. 14, 1958, an- 
nounced that Lyncoach & Truck Co. Inc. of Oneonta, N. Y., 
had purchased manufacturing and sales rights for alu- 
minum truck body kits from Reynolds Metals Co., plus exist- 
ing inventories, tooling and assembly fixtures. 


First Potline in Operation at Sheffield—Jan. 16, 1958, 
company announced that the first of three new potlines had 
started producing aluminum at its Sheffield, Ala. plant. 
The others were scheduled to go into service in the spring 
and early summer. The three had a rated capacity of 112,- 
500 tons of aluminum a year. 


Rerrnows Meratrs Co. 
Interim Consol. Inc. Acct.: $ 
Quarters Net 
Ended: Sales 


Mar. 31’57 105,181,383 
Mar. 31°56 105,578,452 
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Quarters Net. ¢eCom. Shs. 
Ended: Inc. Earns. Outstg. 


Mar. 31757 9,880,571 0.94 10,054,858 
Mar. 31756 $13,063,545 $1.27 10,055,065 
cAfter pfd. divds. 
+Incl. non-recurr. pft. of $1,489,333 equal to $0.15 a sh. 


Consol. Income Account, 12 Mos. End. Mar. 31, 1957: $ 


78,292,361 

26,733,443 

State & fyn. inc. tax 2,389,935 

Defr. inc. taxes 11,941,500 

Pr. yrs. tax Adj. 0... cece cee eee cee ee eer eees er829,444 

Net income 38,056,927 

Com. Darms. .......-ssccccccccccccecsseeees +$3.60 
*Shs.: 10,054,858. Aft. pfd. divds. 


Estimated Capital Expenditures—May 28, 1957, John H. 
Krey, vice-president, said company’s capital expenditures 
in current year would be about $120,000,000. Financing 
for the current year was arranged in April. 


New Facility—May 28, 1957, company dedicated an en- 
larged plant at McCook, IL, for production of aluminum 
components for aircraft. The project was developed joint- 
ly by the Navy and company. 

Plans Carton-Making Plant—April 9, 1957, advices from 
Richmond said company was entering the carton manufac- 
turing business and would build a $3,500,000 plant adjacent 
to its aluminum extrusion plant near Bellwood in Chester- 
field County, Va. 


The 135,000 square foot plant would turn out foil-lam- 
inated (foil-covered) cartons, and overwraps of Reyseal. 
Much of the $3,500,000 would be spent for four high-speed, 
seven color presses with cutting and creasing equipment. 
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Bond Sale Completed—Company reported to SEC that 
on March 21, 1957, it completed the sale of $24,400,000 first 
mortgage bonds, series B, due June 1, 1981, pursuant to an 
agreement with six insurance companies. Proceeds were 
used in connection with the construction of an aluminum 
reduction plant at Listerhill, Ala. As of March 31, 1957, 
there were $60,000,000 bonds outstanding. 


Subscriptions for Common Stock Offering Exceeded 99% 
—It was announced that subscriptions for offering of 914,- 
078 common shares of company through rights which ex- 
pired April 16, 1957, exceeded 99% of the total. 

Abandons Plan to Build Lakeland Plant—April 12, 1957, 
advices from Louisville said company had abandoned its 
plans to build a plant at Lakeland, Ky. City Planning and 
Zoning Commission had decided against rezoning the site 
for industrial use. 


Placement of Bonds and Notes Arranged—April 24, 1957, 


announced that company had arranged through Dillon, Read 
& Co., Inc., and Reynolds & Co. for private placement of 
$100,000,000 first mortgage bonds, series C, due 1981, and 
a $15,000,000 bank loan evidenced by notes due 1960-1962. 
It was stated that sale of the bonds and the borrowings 
from banks were scheduled to be made during the first half 
of 1958. 


Massena Plant Contract Let—May 6, 1957, announced 
that company had awarded engineering and construction 
contract for its $88,000,000 aluminum reduction plant at 
Massena, N. Y., to Bechtel Corp. 


First Shipment of Haiti Bauxite Made—May 10, 1957, 
advices from Port-Au-Prince said Reynolds Haitian Mines, 
Ine., subsidiary, had made first shipment of bauxite from 
Miragoane sector of Haiti for Corpus Christi, Tex. 
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REYNOLDS METALS CO. 
(Controlled by United States Foil Co.) 


CaPrraLizaTIon 


(Dec. 31, 1956, adjusted for: Issue in Mar., 1957, of 
$24,400,000 Ist Mtge. B 414s and $1,000,000 additional 444% 
notes due 1958-61; increase by $1,021,805 of lability pay- 
able in bauxite, of which $877,719 had been incurred thru 
Mar. 24, 1957; sale in Apr., 1957, of 914,078 Com. shares; 
and subsequent issue of $100,000,000 1st Mtge C 434s and 
bank borrowings of $15,000,000 on 414% notes due 1960-62) 


Lone Term Dresr— Outstg. 


First A 4%s, due June 1, 1980 
B 4%s, due June 1, 1981 
C 4%s, due Dec. 1, 1981 
Notes Pay. to Banks, 4s to 1960 
334s, due 1959-61 
4143, due 1958-61 
414s, due 1960-62 
Liability pay. by deliveries of 
bauxite (1959-62) 
Advances by U. S. Govt. Agency, due 
1959-70, incl. future int. (4%) 
Oblig. for purch. of real prop., 
due 1958-67 


“Issued to institutional investors—$155,000,000 A 43s in July 1955; 
$60,000,000 B 4%4s in Dec, 1956 & Mar. 1957; $155,000,000 C 4%s in 2nd 
quarter of 1957, Annual 8. F.—A 4%s, $7,750,000 1961-79; B 4348, $3,000,000 
1962-80; O 4%s, $5,000,000 1963-80. 

+ Issued—$80,000,000 4s, 1956-60, in July, 1955; $15,000,000 3%s, 1959-61, 
in Nov. 1956; $2,000,000 444s, 1958-61, in Dec. 1956 & Mar. 1957; $15,000,000 
4%, 1960-62, in 2nd quarter of 1957. 

a Excl. $22,680,135 due within one year—$18,500,000 4% notes to banks, 
$3,255,995 liability pay, in bauxite, and $924,140 other obligs, 
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Desr Retmement ScHepuie: Thou. $ 


1st Mtg. Notes 
Bonds toBks. Other Total 


1957 — _— 18,500 4,180 22,680 
1958 — _ 11,000 322s: 111,322 
1959 — 9,750 3,307 18,057 
1960 — 16,250 8,773 25,023 
1961 — 10,500 6,563 24,813 
1962 — 5,000 8,366 24,116 
1963 — 1,587 = :17,337 
1964 — 115 =: 15,865 
1965 — 2,416 18,166 
1966-67 100 =: 15,850 
1968-69 — 15,750 
1970 — 3,954 19,704 
1971-80 _ 15,750 
1981 — _ 13,000 


Srocr— Auth. Shs. Outstg. Shs. 


Cum. Pfd. $50 par: 
434% Ser. A 800,000 784,000 
Undesignated 1,200,000 

Common $1 par *12,500,000 +10,968,936 


“Incl. 215,000 optioned to key employees at from $48.34 to $64.25; 35,000 
for future options; and 21,010 for purchase at $3 under Stock Purchase Plan. 


+ Excl. 5,250 in treas. but incl. 2,250 acquired for distribution under Addi- 
tional Compensation Plan. 


Corporate BackcRounD 


Company with its wholly owned subsidiaries, is a major 
producer of primary aluminum and fabricated aluminum 
products. Production includes sheet and plate, foil and 
foil products, extrusions, wire, rod and bars, cables, powder 
and paste, and welded tubing. It also makes industrial 
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parts for other manufacturers, a line of building products, 
including aluminum windows, corrugated roofing, siding, 
insulation and color anodized parts; and has substantial 
printing facilities, primarily for printing of foil products. 


Products are sold thru 67 sales offices throughout the 
U.S. Co. also sells various products thru distributors, and 
maintains an export division offering its products for di- 
rect sale or sale by other distributing organizations. 


Aluminum semi-fabricated and fabricated products ac- 
counted for about 81% of consolidated net sales for 1956, 
primary aluminum 16%, and miscellaneous products, in- 
eluding alumina, 3%. 


Employees—Dee. 31, 1956, 26,000. 


Certain Sales Contracts—Co. has three contracts with the 
U. S. Govt. under which it is obligated to produce primary 
aluminum from additional facilities constructed at the re- 
quest of the Govt. The production, consisting of the rated 
capacity of such additional facilities for five years, must be 
accomplished during the first six years after completion of 
the facilities. During the period of such production the 
Govt. may elect to purchase all of the production, and non- 
integrated users, as a class must be offered two thirds of 
such production less amount elected to be purchased by the 
Govt. Under these contracts the Govt. has the remaining 
right, and if Co. requests it, the obligation for 2144 years 
from Mar. 31, 1957, to purchase about 260,000 tons of pri- 
mary aluminum. Sales to the Govt. are at lower of pub- 
lished price of the Co. or weighted average of lowest pub- 
lished prices of Co., Aluminum Co. of America, and Kaiser 
Aluminum & Chemical Corp. For 15 years after completion 
of the initial period, Co. must offer a quantity of aluminum 
equal to 25% of annual capacity from such facilities, or 
about 45,000 tons per year, to non-integrated users. 


Company has a contract with Ford Motor Oo. for the 
sale of aluminum in molten form for a 10-yr. period be- 
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ginning in the Fall of 1957, which Ford at its option may 
extend for five years if it does so before the end of 1964. 
For the initial period prior to Sept., 1958, amount to be 
purchased by Ford will be 48,000,000 Ibs., or Ford’s require- 
ments if the latter are smaller, and thereafter the yearly 
quantity will be 64,000,000 Ibs., subject to Ford’s option 
to increase such quantity by not more than 100,000,000 Ibs. 
Ford also has right to increase such yearly quantities 
(whether 64,000,000 Ibs. or amount as increased by its 
option) by up to 15% or to decrease it by not more than 
10% per year, in each case in not more than five years of 
the 10-year term. Any amount by which the quantity is so 
decreased, irrespective of any increase, will be purchased 
by Ford in the year following the end of the term of the 
contract. After Sept. 1958, to the extent that Ford does 
not require molten metal, it is required to take an equivalent 
amount in pig form. The metal in molten form will be 
delivered to Ford at the new reduction plant at Listerhill, 


Ala., for use by Ford in its plant under construction nearby. 
Contract also provides for the sale by Co. to Ford, upon 
certain conditions, of certain fabricated aluminum products. 


Company also has a contract with General Motors Corp. 
to supply latter’s molten aluminum requirements for its 
fabrication plant adjacent to Co’s. Jones Mills, Ark., re- 
duction plant. During term of the contract, which runs to 
1958 and thereafter for an indefinite period subject to 
termination by either party on one year’s notice, General 
Motors must purchase its requirements of molten aluminum 
at such fabricating plant up to about 40,150,000 lbs. per 
year. 


Another contract with General Motors provides for the 
sale in molten form of aluminum requirements of a fabricat- 
ing plant to be constructed by General Motors near Co’s. 
proposed N. Y. State reduction plant, up to 37,500 tons 
a year. ie 


1220 


Subsidiaries (wholly owned or noted) : 


Reynolds Mining Corp. 
Reynolds Jamaica Mines, Ltd. 
Reynolds Aluminum Service Corp. 
Reynolds Sales Co. (formerly Charter Oak Stove & 
Range Co.) 
Plantation Yacht Harbor, Inc. 
Caribbean Steamship Co., S. A. 
Reynolds Haitian Mines, Inc. 
Southern States Iron Roofing Co.—97% 
Lydford Enterprises, Ltd. (Canada) 
Reynolds International, Inc. (Panama) 
Reynolds Internacional de Mexico, S. A—51% 
' Reynolds Philippine Corp.—51% 
Reynolds International of Cuba, S. A. 
Reynolds Aluminum Co. of Cuba, S. A. 
Reynolds Aluminum Co. of Canada Ltd.—60% 
Foils Investments Ltd. (Quebec) 
Dominion Foils (Canada) Ltd. 
Reynolds International of Canada, Ltd. 
Reynolds Engineering Intl., Inc. (Panama) 
Reynolds Overseas Corp. (Panama) 
Aluminio de Colombia—Reynolds, Santa Domingo, 
S. A—51% 
Cia. Metalurgica Colombiana, 8, A. 
Arrow Brands, Ine. 
Reynolds Fluorspar, S. A. (Mexico) 
Reynolds Hawaiian Mines, Inc. 
Reynolds Surinam Mining Corp. (Surinam) 
Security Chain Link Fence Co. 


Affiliates— 

Eskimo Pie Corp. (13% of Pfd. and 12% of Com. Stocks 
owned; 56% and 66%, respectively, also owned by 
U. 8. Foil Co., parent) 

Reynolds Corp. (47% owned; 53% also owned by U. S. 
Foil Co., parent) 

Reynolds Research Corp. (51% owned; 59% also owned 
by U.S. Foil Co., parent) 
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Properry AND OPERATIONS 


Production of primary aluminum involves the mining of 
bauxite, the separation alumina from bauxite, and the re- 
duction of alumina to aluminum in electrolytic cells requir- 
ing large amounts of electric energy. The primary alumi- 
num in various forms is used to fabricate a wide variety of 
products, 


Dec. 31, 1956, Co. had under construction an aluminum 
reduction plant at Listerhill, Ala. with annual rated 
capacity of 112,500 tons of primary aluminum and additions 
to its Corpus Christi alumina plant which will raise annual 
eapacity by 182,500 tons. Co. also was increasing annual 
sheet and plate fabricating capacity by 75,000 tons. This 
program was scheduled for completion in 1958. 


Company also planned to construct an aluminum reduc- 
tion plant at Massena, N. Y., with an annual capacity of 
100,000 tons of primary aluminum, and to increase further 
its annual sheet and plate fabricating capacity by 120,000 
tons and its annual rated alumina capacity by 182,500 tons. 
The reduction plant would begin operations in the spring of 
1959 and reach full-scale status in 1960. 


Alumina Plants at Hurricane Creek, Ark., and Corpus 
Christi, Tex., had annual rated capacities Dec. 31, 1956, of 
730,000 and 365,000 short tons, respectively. Upon comple- 
tion of current and proposed expansion, capacity of the 
Corpus Christi plant would be raised to 730,000 tons, in- 
creasing total alumina capacity of 1,460,000 tons annually. 


Aluminum Reduction Works are at Jones Mills and Arka- 
delphia, Ark., Listerhill, Ala., Troutdale, Ore., Corpus 
Christi, Tex., and Longview, Wash. Total rated capacity 
Dee. 31, 1956, was 488,500 short tons of primary aluminum. 
Upon completion of the new Listerhill plant and of the 
proposed N. Y. State plant, annual capacity would be rasied 
to 701,000 tons. 
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Fabricating Plants— 
McCook, Ill. Sheffield, Ala. 
La Grange, Ill. Louisville, Ky. (6) 
Phoenix, Ariz. (2) Vernon, Cal. 
Grand Rapids, Mich. Harrison, N. J. 
St. Louis, Mo. Richmond, Va. (3) 
Listerhill, Ala. (2) Grottoes, Va. 


Annual rated capacities (current and proposed) for 
fabrication of aluminum products: Short Tons 


12-31-56 Proposed 


Sheet & plate 505,000 
Foil & foil products 63,750 
Extrusions 58,000 
Wire, rod & bar 30,000 
Powder & paste 9,000 
Welded tubing 6,000 


Capacities of fabricating facilities in each of the classifi- 
cations shown above are dependent on the variety and type 
of products made. Co. also makes industrial parts for 
other manufacturers and a line of building products, which 
although substantial in volume, do not lend themselves to 
capacity ratings. It also has substantial printing facilities, 
primarily for use on foil products. 


Subsidiaries operate plants in Canada, Mexico, Cuba, 
Colombia and the Philippines, mainly for production of foil 
and foil products. 


Electric Power is mostly purchased. Hydro energy for 
the Troutdale and Longview plants is supplied by Bonne- 
ville Power Administration. Power for the Arkadelphia 
and present Listerhill plants is supplied by Arkansas Power 
& Light Co. and TVA, respectively. Supply for the Corpus 
Christi plant and part of needs for the Jones Mills plant 
are generated by company-owned gas engine electric gen- 
erating facilities. Balance of requirements for Jones Mills 
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is purchased from Arkansas Power & Light Co. Power for 
the new Listerhill plant and the proposed N. Y. State plant 
will be supplied respectively by TVA and the St. Lawrence 
Project of the Power Authority of N. Y. State. 


Bauaite & Other Raw Materials—Co. controls substantial 
deposits of bauxite in Arkansas, Jamaica, Haiti, and 
British Guiana, where it also has facilities for mining, stor- 
ing, and preparing the ore for shipment. Proven reserves 
were estimated to be sufficient for at least 75 years’ capacity 
operation. Co. owns two ore carrying vessels of 13,000 and 
16,500 ton capacity and operates another of 31,500 ton 
capacity under long term charter. 

Limestone and soda ash requirements are purchased. 
Co. purchases part of its fluorspar needs and obtains the 
rest from its mines in Mexico. It has rights in fluorspar 
properties in Colo. and Ky., held for future use. 


Gross Prorerty Apprrions: (thou. $) 


Srarisrics 
Production, Yrs. End. Dec. 31—Thon, Ibs. : 


Aluminum Prim. Alum. 
Alumina Reduction Purchased 


853,814 29,488 

857,737 16,712 

1,679,156 802,460 9,500 
1,450,338 665,052 65,700 
1,092,906 553,218 49,400 
955,928 487,011 16,900 
903,392 433,504 25,200 
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Sales, Yrs. End. Dec. 31—Thous: 


Primary Aluminum Fabricated 
Lbs. $ Products Other 


1956 264,750 64,327 $326,531 $14,348 
1955 332,172 72,757 = 301,727 10,404 
1954 387,248 76,615 222,155 8,009 
1953 205,576 40,802 237,048 10,043 
1952 133,474 25,186 203,521 6,032 
1951 100,940 18,510 189,708 7,487 
1950 103,572 17,173 145,045 4,707 


History 


Incorporated in Del. July 18, 1928, and acquired foil 
business and operating assets of U. S. Foil Co. In Aug. 
1928, purchased Cap. stock of Robertshaw Thermostat Co. 
(heat controls on gas oven and water heater regulators), 
and acquired control of Fulton Sylphon Co. (and sub- 


sequently remaining Com. stock), manufacturer of auto- 
matic controls and regulators for temperature and pressure. 
In 1929 purchased thru newly organized Midland Foil Co., 
Inc., assets of Midland Metal Co., Chicago. Midland Foil 
was dissolved Dec. 31, 1930 and its plant sold. 


In 1930, acquired net assets of Lehmaier Schwartz & Co., 
Inc. (aluminum, lead and tinfoil), Embossed Metal Products 
Corp., NYC (metallic seals, ete.) and in 1933 Standard 
Art Works, Louisville (advertising display). In 1933 and 
1934, acquired certain patent rights, machinery and equip- 
ment relating to reinforced building fabrics ; and inventions 
relative to special types of framing members for buildings. 


In 1935, acquired 160,226 shares of Cap. stock of Reynolds 
Corp. (46.75%—balance owned by U. S. Foil Co., parent,) 
and sold to that affiliate its building products division. In 
1938 Reynolds Corp. transferred its air-conditioning busi- 
ness to Richmond Radiator Co. and practically all other 
operations to this Co. 
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In 1935, acquired a stock interest in Richmond Radiator 
Co., which in 1936, thru conversion into Com. of a $400,000 
loan to that Co., was increased to 64.7%. In Mar., 1956, 
Reynolds exchanged its holdings of Richmond Radiator for 
about 9% of stock of Rheem Mfg. Oo. which merged 
Richmond Radiator Mar. 31, 1956. 


In Feb., 1936, Robertshaw Thermostat Co. acquired Cap. 
stock of Grayson Heat Control, Ltd., Lynwood, Cal., and 
early in 1938 purchased for $150,000 entire Com. of Ameri- 
can Thermometer Co. both of which, with Paragon Mfg. Co., 
were merged into Robertshaw Thermostat Co. in 1946. In 
Mar. 1936, Bridgeport Thermostat Co., was organized to 
take over assets acquired by Co. from Bridgeport Brass 
Co. pertaining to its bellows forming and assembling de- 
partments and about same time purchased a plant at 
Bridgeport, Conn. 


In Oct. 1943, acquired entire stock of Charter Oak Stove 
& Range Co. (now Reynolds Sales Co.). In 1945, purchased 
plant, patent rights and other assets of the Aluminum 
Products Co. of La Grange and Lemont, Il. 


In Sept., 1947, Robertshaw Thermostat Co. and Bridge- 
port Thermostat Co. were merged into Fulton Sylphon Co., 
name changed to Robertshaw-Fulton Controls Co. All 
three companies were wholly owned subsidiaries of Reyn- 
olds Metals. In Oct., 1947, Co. sold 50% of its Com. hold- 
ings in Robertshaw-Fulton Controls Co. 


In 1949, organized Reynolds Jamaica Mines, Ltd., as a 
wholly-owned subsidiary to develop and operate Jamaican 
bauxite properties. In July, 1950, purchased 53.22% of 
Com. of Southern States Iron Roofing Co. for $699,493 in 
cash and $1,058,992 in 4% notes. (increased to 88% of Com. 
and Pfd. in 1955). 


In 1955, Reynolds Aluminum Co. of Canada Ltd., formed 
in 1954 and 60% owned by Co., acquired aluminum sheet 
and foil plant in Canada. 
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In 1956, acquired Arrow Brands, Inc., Long Beach, Cal. 
maker of decorative aluminum foil. 


OFFIcEEs 


R. S. Reynolds, Jr., Pres. 
J. L. Reynolds, Exec. V.P. 
C. E. Coghill, V.P. & Treas. 
Allyn Dillard, Secy. 

W. T. Brunot, Contr. 


Vict PRESENTS 


J. H. Krey Basil Horsfield 
W. M. Wells Keen Johnson 
W. G. Reynolds D. P. Reynolds 
C. D. Blackwelder M. W. Henry 
W. L. Rice C. F. Manning 
J. D. Reynolds 


Directors 


J. H. McConnell I. P. Macauley 
R. S. Reynolds, Jr. Keen Johnson 
J. A. Robertshaw J. L. Reynolds 
Basil Horsfield M. M. Caskie 
W. G. Reynolds W. M. Wells 
W. L. Rice C. F. Manning 
C. E. Coghill J. H. Krey 
D. P. Reynolds 


Office—Grace at 3rd St., Richmond 18, Va. 
Annual Meeting—1st Wed. aft. Apr. 15. 


Srock Dara 


454% Series a Cum. Pfd. $50 par has preference over 
Com. as to dividends payable quarterly Feb. 1, etc.; and in 
Liquidation to courrent redemption price if voluntary, and 
$50 & divds. if involuntary. Purchase and sinking Fund— 
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In each 12 month period ending Jan. 31 thru the years 
1957-61, Co. shall set aside $800,000 to purchase Pfd. at not 
exceeding $50 per share. On Dec. 31, 1961 and annually 
after, Co. shall set aside in a sinking fund an amount 
sufficient to redeem 32,000 shares by each ensuing Feb. 15 
on 30 days’ notice at $50 & divds. pershare. Any deficiency 
in sinking fund payments only, because of senior debt 
covenants, shall be met on the subsegent date. Redeemable 
otherwise on 30 days’ notice, at $52.50 & divds. thru Feb. 1, 
1961 ; $52.00 thru Feb. 1, 1966; $51.50 thru Feb. 1, 1971; and 
$51.00 after. Voting Power—N one, except that default of 
four quarterly dividends or in sinking fund entitles holders 
to elect one fourth but not less than two directors. 
Subscription Rights—None, Protective Provisions—Con- 
sent of holders of two thirds of Pfd. is needed to alter 
adversely provisions of Pfd., authorize any prior or parity 
stock, or to increase authorized Pfd. Majority consent is 
required to issue any prior or parity stock or additional 
long term debt (as defined), unless available consolidated 


earnings (as defined) shall be at least 2% times annual 
interest and dividends on consolidated long term debt, Pfd., 
prior and parity stock, and consolidated long term debt and 
prescribed value (involuntary liquidation value) of all Pfd., 
prior and parity stock would not be more than 200% of 
consolidated net worth after deducting such prescribed 
value. 


Dividend Restrictions—Charter limits cash dividends on 
and purchases of junior stock to 75% of available con- 
solidated net income after Dec. 31, 1954, and proceeds from 
sale of junior stock after that date. 


Capital Changes—April 17, 1935, authorized Com. in- 
creased from 1,000,000 to 1,150,000 no par shares and a new 
issue of 50,000 shares of $100 par 544% Conv. Pfd. was 
authorized (all subsequently converted into Com. except 
221 shs. redeemed Oct. 1, 1953 at $107.50 & divds.). Aun- 
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thorized Com. further increased to 1,500,000 shares July 
6, 1937 and to 2,500,000 Aug. 9, 1950. 


Sept. 8, 1955, authorized Com. changed from 2,500,000 
no par shares to 12,500,000 of $1 par for a 5-for-1 split of 
2,011,000 shares on Sept. 26, 1955. Jan. 27, 1956, 2,000,000 
shares of $50 par Pfd. authorized, issuable in series. 


Cum. Pfd. Offereds: 
Shares Price Comm. 
800,000-434 %A $50.00 *1.80 


* Dillon, Read & Co., Inc, and Reynolds & Co., and associates; for expansion. 


Com. Sold thru rights— 
Shares Price Basis 


$17 1-for-15 
$914,078 42 1-for-11 


* Incl, unsubs. shs. taken by underwriters headed by Lehman Bros., NYC. 

+ Incl. 463,212 subscribed by U. S. Foil Co, and Reynolds Corp., and 450,866 
offered to other stockholders thru underwriters (Dillon, Read & Co. Inc. and 
Reynolds & Co., Inc.), who purchased unsubscribed sha, (less than 1% of 
total). 


Control—U. S. Foil Co. and its subsidiary Reynolds 
Corp. owned 5,095,330 shares, 50.7% of the Com. on Jan. 
31, 1957. 


Stockholders—Dee. 31, 1956, 19,175. 


Transfer Agents—Chase Manhattan Bank, NYC; Com. 
also State-Planters Bank of Commerce & Trusts, Richmond, 
Va. Registrars—Guaranty Trust Co., NYC; Com. also First 
& Merchants Natl. Bank, Richmond, Va. 


Listed (NYSE—Symbol RLM): Com. also traded Mid- 
west, Phila.-Balt. and Pacifie Coast SEs— 


1948 .... 15% 
1942 .... 8% 
1941 .... 15% 
1940 .... 15% 
1939 .... 14% 
1938 .... 1734 
1987 .... 303% 
1936 .... 34 

1935 .... 32 

1934 .... 2734 
1983 .... 21% 
1982 .... 11% 
1930 .... 3434 


Aft. 5-for-1 split Sept. 26; bef., 8300-10944. 


Dividends: 434% Ser. A Pfd. $50 par, paid regularly 
since $0.5542 initial May 1, 1956. 


—Com. $1 par ($)— 


—Com. no par ($)— 


al.624% 
1953-52 al.00 RATS Is 
1949.... 1.10 vee A.35 
1946.... 0.75 we. 1.00 
1942.... 0.50 o 
1939. 


a 1. O15 
1986... 42.00 1985-83 a.00 
1981.... 175 1980... 2.20 


© Initial Dee. 1. 

+ Incl $1 in 3%4% Debs. 

aPlus stk.: 1934, 25%; 1947-48 & 1950, 10% aft. cash; 1952, 10% aft, 
$0.50; 1953, 5% aft. $0.50; 1954, 5% aft. $1; 1955, 5% aft. $0.50. 
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On 514% Pfd. $100 par, paid regularly from July 1, 1935 
to redemption Oct. 1, 1953. 


On Partic. Pfd., paid at $4 annual rate until reclassified 
as Cl. A in Jan. 1929. 


None paid on old Com. or Cl. B. 


Dividend Restrictions—Under the mortgage as amended 
for Series C bonds, Co. may not pay cash dividends on or 
acquire Com. stock (a) except out of 3314% of consolidated 
net earnings, as defined, from Jan. 1, 1956, provided that 
no cash dividends on Com. may be declared in any year 
prior to 1958, in excess of total of $11,000,000 and (b) un- 
less consolidated net current assets, as defined, would equal 
$75,000,000 thru June 30, 1957, and $85,000,000 after. 


Earnines anp Frvances 
Auditors—Ernst & Ernst. 
Consol. Earns., Yrs. End. Dec. 31: $ 


Net Oper. Total 
Sales Income Income 


405,206,005 112,091,552 114,582,451 
384,887,793 101,068,556 102,715,308 
306,778,822 67,264,413 68,907,123 
287,892,987 60,864,963 62,311,257 
234,738,789 51,612,506 52,882,523 
215,704,848 59,460,844 60,580,348 
166,925,510 35,454,240 36,737,381 
131,864,684 15,627,660 16,418,732 
149,207,149 20,173,270 20,869,150 
129,251,355 10,772,783 11,541,881 
131,034,049 15,003,473 15,792,669 
148,308,714 14,092,492 15,199,408 
165,215,210 21,285,079 22,024,850 
138,055,349 20,869,880 21,645,974 

86,068,181 12,523,142 13,160,710 


Depr., 
Depl. & 
Amort. 


19,427,714 
18,120,418 
17,030,023 
14,132,113 
10,554,908 


3,351,366 
3,489,722 


“Income 
Tax 


43,275,134 
35,702,861 
18,212,595 
18,378,358 
20,073,916 
32,288,822 
13,411,386 
3,581,893 
6,079,063 
2,839,495 
4,602,190 
3,968,300 
3,769,340 
8,961,660 
4,442,000 


a Int. 
Exp. 


10,617,829 
10,674,188 
11,720,527 
12,688,199 
8,612,146 
4,532,669 
4,090,498 
2,853,453 
2,021,144 
2,313,311 
2,218,174 
1,787,756 
1,688,269 
1,714,125 
1,343,173 
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Net Sh. Earns. Com. Shs. 
Inc. bPfd. Com. Ontstg. 


41,239,902 52.60 3.93 10,051,632 


Net Sh. Shs. 
Income Earns. Outstg. 


34,306,521 3.41 10,050,497 
20,280,908 10.11 2,005,589 
18,320,975 10.15 1,802,489 
14,731,071 8.72 1,680,431 
10.59 1,481,286 

8.84 1,394,401 

4.20 1,244,635 

7.07 1,240,235 

$2.68 1,127,531 

4.94 1,025,030 

4.03 1,023,662 

2.71 1,023,662 

3,658,950 3.31 1,023,662 
1,373,592 1.07 1,023,662 


+ Bef. cr$9,518,258 or $8.44 per sh. realiz. of part of undistrib. pft. of 
Robertshaw-Fulton Controls Co. & constituents from acquis. to sale of 50% 
of holdings. 


b4%% Pfd. hs. $50 p.: 784,000. 


1,725,000 
1,926,000 
7,759,000 
3,424,300 
Incl. est. future inc. tax applic. to amort. of emerg. facil. : 
1952, $4,547,602; 1953, $8,151,824; 1954, $11,921,600; 1955, 
$12,228,974; 1956, $12,137,600. 
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Adjusted Earns. for 1955 5-for-1 split, two 5% stk. divds. 
in 1954, 10% in 1952 & 1950: $ 
1954 1953 1952 1951 1950 1949 
2.02 1.84 1.58 1.75 1.46 0.63 


Quarterly Consol. Sales: Thou. $ 
Mar. June Sept. Dec. 


105,578 109,983 91,566 98,079 
87,200 96,774 99,872 101,042 
65,676 77,331 78,147 85,625 
71,638 73,408 72,537 70,310 
57,180 57,087 56,746 63,727 


Property Acct. Analysis: Thou. $ 


—Gross Prop.— Depr., ote. Res. tNet 
Retire. Ret., Ren. Prop. 


Adds. orSales Adds. &Repl. Dec.31 


1956 71,747 3,073. «19,517 2,351 325,489 
1955 20,239 2,684 22,571 5,816 273,980 
1954 15,364 2,883 17,021 961 273,681 
1953 51,887 45,722 14,142 547 =. 277,262 
1952 94,011 3,020 11,997 4,300 238,000 
1951 58,490 1,020 8,392 1,276 154,705 


+ Excl. 46,693 thou. $ proceeds of long-term indebtedness and from dis- 
posals of prop. & equip.—expendable only for acquis. of new plant facilities— 
in 1952 & 42,304 thou. $ in 1951. Incl. such item in 1953-54, 
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Maint. & Repairs chgd. to P. & L.—Thon. $ 


1952—20,782; 1953—30,843; 1954—34,858; 1955—39,357 ; 
1956—39,863. 


Interim Consol. Inc. Acct.: $ 


Quarters Net Net bef. Ine. 
Ended: Sales Taxes Tax 


Mar. 31°56 105,578,452 24,028,273 12,454,061 
Mar. 31755 87,129,793 14,172,700 7,056,441 
Jun. 30°56 109,983,030 26,603,780 13,163,415 
Jun. 30°55 96,844,144 18,489,470 9,369,313 
Sep. 30°56 91,566,491 12,459,930 6,018,651 
Sep. 30°55 99,872,425 19,288,272 9,621,105 
9 Mos. Ended: 
Sep. 30°56 304,127,973 63,091,983 31,636,127 
Sep. 30°55 283,846,362 51,950,442 26,046,859 


Ended: Income Earns. Outstg. 
Quarters Net Com. Shs. 


Mar. 31’56 11,574,212 71.12 10,055,065 
Mar. 31°55 7,116,259 20.71 810,059,410 
Jun. 30°56 13,440,365 $1.29 10,055,065 
Jun. 30755 9,120,157 a0.91 10,055,065 
Sep. 30756 6,441,279 $0.59 10,055,065 
Sep. 30’55 9,667,167 0.96 10,053,665 
9 Mos. Ended: 
Sep. 30°56 31,455,856 +3.00 10,055,065 
Sep. 30°55 25,903,583 2.57 10,053,665 
+ After pfd. divds. 
a Adjtd. for 5 for 1 split Sep. 755. 
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Consol. Inc. Acct., Yrs. End. Dec. 31: $ 


1956 


Net sales 405,206,005 
Cost & exps. ........ ee cece eee 293,114,453 
Oper. income 112,091,552 
Other income 2,490,899 
Total income 114,582,451 
Depr., depl. & amort. ......... 19,427,714 
29,080,000 
State & fgn. inc. taxes 2,057,534 
Defd, inc. taxes 12,137,600 
Pr. yrs. ine. taxes er728,682 
Cost unproduct. gas & oil wells 1,307,324 
Interest 10,617,829 
101,990 

Equity in undistrib. earns. re- 

aliz. on dispos. of unconsol. 
SOs hese eds sis cece eos eae s 1,489,333 

Net loss disp. prop. & eqp. & 
mise, deducts, ............. 830,573 
Net income 41,239,902 
PEdiGivds, cio. ieee tie see eeasc 1,848,022 
Com. divds. ........ccceeeees 6,531,911 
Bal. after divds. ............. 32,859,969 
*434% Pfd. Earns. ........... $52.60 
* Cows, Warns 2's 0: 4.0:6:0/eiciajese wie 3.93 
*Shs.: Pfd. p. $50 784,000 
10,051,632 


1955 


384,887,798 
283,819,237 
101,068,556 
1,646,752 
102,715,308 
18,120,418 
21,750,000 
1,723,887 
12,228,974 
er21,528 
1,494,217 
10,674,188 
1,302,574 


1,136,057 
34,306,521 


5,024,298 
29,282,223 


10,050,497 
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Consol. Bal. Sheet, Dec. 31: $ 
Assets— 1956 


*Net property 325,488,894 
Plt. expans. fund 61,215,843 
Invest. in subs. & affils. net .... 9,125,194 
Nts. & accts. rec. fr. subs, & 

affils. 
Other invests. & misc. assets .. 
Other defd. chgs. ...........- 9,208,631 


Current Assets— 
43,636,459 


Receiv., net 
eInventories 94,619,382 
Prepayments 762,174 
Amt. to iner. ttl. for invtrys to 
lwr. of FIFO cost or mkt. less 
applic. taxes on inc. ........ 4,300,000 
Tot. curr. assets 196,089,818 
613,262,833 


1955 
273,980,061 


10,180,023 


4,386,570 
705,824 
7,466,342 


56,280,349 


49,625,228 
79,216,342 
824,528 


3,500,000 
189,446,447 
486,165,267 


Liabilities— 
434% Pfd., p. $50 
tCom, stk. p. $1 
Long term debt 
Res. est. fut. taxes on inc. re 
amort. emerg. facils. ....... 
Res. vested pens. rights 
Res, defd. incent. compens. .... 
Unrealiz. interco prof. on in- 
vent. of unconsol. subs. .... 
Res. adjt. invtrys. to lwr. FIFO 


39,200,000 
48,840,727 
261,681,701 


48,880,000 
766,000 
605,000 


662,000 


Capital surp. ................ 1,208,923 

Harned surp. ................ 137,454,553 
Current Liabilities— 

Lg. tm. dt., curr. ............. 

ACCS POIs ici viewtesieeeoclswady 

Accruals 


22,680,135 
25,916,494 
15,680,679 
31,254,698 
U.S. Govt. sees. ..........004 dr27,840,859 
Dividends pay. .............. 1,972,782 
Tot. eurr. liabs. ........... 69,663,929 
Total la bsisc.iscaieseaescercen 613,262,833 
Net wkg. cap. ..........0008 126,425,889 
Equity com. shr. ............. $23.94. 
*Depr., depl. & amor. res. .. 129,851,547 
a10,054,858 
alncl. scrip shs. ........... 3,226 
b Inel. $52,111,621 construction in progress. 


225,990,232 


36,850,000 


1,151,856 
106,181,444 


22,685,000 
15,846,149 
15,048,349 
26,013,075 
ar17,615,731 
1,507,566 
63,484,408 
486,165,267 
125,962,039 
$19.54 
112,686,502 
010,055,065 
4,568 


e Stated at lower of cost or mkt. Cost as to certain in- 
ventories of bauxite and alumina, aluminum of apx. $51,- 
789,000 im 1956, & $42,946,000 in 1955 was determined by 
LIFO method. Cost of all other inventories represented 


average or standard costs. 
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Waar ake Sranparp & Poor’s Sesvices? 


They are the most complete and authoritative sources 
of business and investment information available any- 
where. 


More than 40 service combinations to fit the differing 
needs of individual and institutional investors—from 
the holder of a few shares of stocks to the statistical 
departments of major corporations. 


Standard & Poor’s Services range from those which 
are primarily Facruat, to those that are strictly per- 
sonal individual Apvicz. Some cover stocks, some 
bonds, some both. Some report and forecast general 
business conditions. 

Every Standard & Poor’s Service has the benefit of 


the unusual facilities that this largest statistical and 
investment advisory organization in the world (founded 


1860) makes possible . . . field investigators who in- 
terview business executives to get the news behind the 
usual published facts... political observers ... trained 
economists and research experts ... and the largest 
private statistical library in the country. 


All of this lies behind the enclosed excerpt from a 
service of— 
Sranparp & Poor’s CorPoration. 
345 Hudson Street 
New York 14, N. Y. 


This information contained in the extract, while not guaranteed, has been 
gathered from reliable sources and is believed to be correct. 
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Commission’s Exhibit 31A 
MATERIALS SURVEY—savxrre 


Tasrze III-2.—Recarrrvnation or Tasiz III-1. 
Ocrosrr 1950 


Worip Reserves 


Country Millions of metric tons Percent 


North America 
United States 


Caribbean Islands 


Haiti 
Dominican Republic 


South America 
Surinam 
British Guiana 
Brazil 


Total 


Australia 
New South Wales 
Queensland 
Victoria 
Tasmania, 
Total 
Africa 
French West Africa 
Gold Coast 
Mozambique 


Total 
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Millions of metric tons 


Commission’s Exhibit 31B 
Millions of metric tons 


French Indo-China 


Federation of Malaya 
Indonesia 


Total 


Territory of the Pacific Islands 
Palau Islands : 
Ponape 5 


Total 3.0 


Grand total 1,605.3 


Percent 
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Commission’s Exhibit 32 


MATERIALS SURVEY—Arummoum 
Novemser 1956 


WORLD PRODUCTION AND CAPACITY DATA 


Table II-1 gives data on plant capacities in various coun- 
tries for 1953-54, and table II-2 gives production of primary 
aluminum by country and by year for 1893-1954. 


The world production of primary aluminum is charted 
in figure II-2, beginning with the year 1893. This chart 
is on a logarithmic scale, with equal vertical distances 
showing equal percentage changes. Figure I-3 shows the 
percentage of world primary aluminum production ac- 
counted for by individual countries in certain selected 
years. 


Tasrz II-1—Hsrmarep Awnvat Wortp Capacrry, 
Primary ALUMINUM AND Axumrna, 1953-54 
(Sort tons) 


Country Primary aluminum Alumina 


World total 3,436,450 7,378,200 


1,150,000 

China (Manchuria) 22,000 
Czechoslovakia 26,000 
435,300 

397,000 


114,500-ton aluminum plant and 29,000-ton alumina plant to begin opera- 
tions about mid-1955, 

211,000-ton aluminum plant and 32,000-ton alumina re to begin opera- 
tions in 1955. Capacity of aluminum plant expected to be increased to 16,000 
tons in 1957 and to 22,000 tons in 1960. 

$A total of 112,000 tons capacity is being installed in 1956, with further 
expansion planned for future years; see chapter on Canada. 

4 Could be increased to 53,000 tons by installation of boilers. 

5 Project in Cameroons expected to be 50,000 tons by end of 1959, with first 
9,000 tons by 1956-57. 
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Country Primary aluminum Alumina 
World total 3,436,450 7,378,200 


Germany, Hast 
Germany, West 


Switzerland 

U.S.S.B. (estimate) 

United Kingdom 

United States 12], 513; 200 
Yugoslavia 24,800 


6 Includes 40,000 tons capacity at Lanta plant (1953 rate). Prewar capacity 
was 110,000 tons, 

7 To be expanded to 300,000 tons and eventually to 500,000 tons. 

8 As estimated for 1950. 

9 May be increased by proposed expansion. 

10 Expected to be 17,000 tons by 1956. 

11 Production goal for aluminum for 1955 is about 600,000 tons. 

12 Capacity in the United States at the end of 1955 was 1,589,200 tons, and 
ecother: 137,800 tons is planned for installation in 1956. 


Source: See sections on individual countries; capacities, especially for 
alumina, represent rough estimates in the case of a number of countrics. 
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Commission’s Exhibit 33 


MINERAL INDUSTRY SURVEY 
Burzav or Mrvzes 
MazcH 24, 1958 


Taste 3.—Domesric Aura Piawrs 
(short tons per year) 
Capacity Under 
Company and Plant December Construction Total 
1957 
Aluminum Company of 


750,0007 
750,000 2,155,500 


Reynolds: Metals Company: 
Hurricane Creek, Ark. 730, 000 — 730,000 


La Quinta, Tex. .... 547,51 00 182,500? 730,000 


1,277,500 182,500 1,460,000 


Kaiser Aluminum and 
Chemical Corporation: 
Baton Rouge, La. .. 816,000 — 816,000 
Gramercy, La. 430,000 430,000 


430,000 1,246,000 


Ormet Corporation: 
Burnside, La. 350,0004 350,000 


350,000 350,000 
3,499,000 1,712,500 5,211,500 


5 Cngealy scheduled for completion in 1958, Work slowed. Completion 
date indefinite, 

2 Scheduled for production in 1958, 

8 Originally scheduled for completion in 1957, but still under construction. 

4 Scheduled for completion in first part of 1958. 
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Commission’s Exhibit 34 
WORLD PRIMARY ALUMINUM CAPACITY 
Aven, 1958 


United States 
Reynolds 
Aleoa 


Kaiser 
Anaco 


United Kingdom 
Yugoslavia 


Total 
Soviet Bloc 
US.S.RB. 
Czechoslovakia 
E. Germany 
Hungary 
Poland 
Rumania 
Manchuria 


Total 1,115,400 


Africa 
French Cameroons 
World Total 


Reynolds Metals Company 
Economic Research Department 
April 1958 


113,300 
12,300 


9,900 
4,825,200 
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Commission’s Exhibit 36 
FOIL MILLS IN THE WORLD 


Australia 
Australian Aluminum Company 
Aluminum Foils Pty Ltd. 
(newly formed) 1,500 tons/yr. 
Brazil 
Aluminio do Brasil 
Cia Brasileira De Aluminio 


France 


Etablissements Chas. Coquillard 

Les Trefileries et Laminoirs duHavre 
Cie Francaise des Metaux 
L’Aluminium Menager (newly formed) 


W. Germany 


Vereinigte Leichtmetall-Werke G.m.b.H. 
Aluminum Walzwerke G.m.b.H. Singen 
Durener Metallwerke A.G. 

Haendler & Natermann 

Hueck & Buren 

Hueck & Company 

Bheinische Blattmetall A.G. 


India 
Venesta Ltd. 


Italy 


Antonio Carcano 
Laminol Rusconi Fraschini S.A. 
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Japan 


Nippon Keigokin Company, Ltd. 

Nippon Foil Manufacturing Company 
Toyo Aluminium K.K. 

Takada Aluminum Works 

Naka Jima Metal Leaf & Powder Works 
Nakatsuka Metal Leaf & Powder Works 
Fukuda Metal Foil & Powder Mfg. 
Nippon Seihaku K.K. 


Norway 
Oslo Stanio & Metal-Kapselfabrikk 


Switzerland 


Aluminum Werke A.G. Rorschach 
R. V. Neher A.G. 

Nyffeler, Corti & Company 
Schuepbach & Company, A.G. 
Aluminium-Industrie A.G. 


United Kingdom 


Allan Ltd. 

W. G. Frith & Company 

John North Ltd. 

BH. C. Stern (Alumit Foil Ltd.) 
Arthur Wollacott, Ltd. 
Wraptyn Company, Ltd. 

(subsidiary of Acme Tea Chest Company, Ltd.) 
Empire Aluminum Company, Ltd. 
Fisher’s Foils, Ltd. 

Invicta Foil & Cheswright & Nicholls Ltd. 
Star Aluminum Company, Ltd. 
Venesta Ltd. 
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Union of South Africa 
Aluminum Company of South Africa 
Austria 


Oesterreichische Metallwerke A.G. 
Teich Brothers 


Denmark 
Nordiske Kabel OG Traafabriker A/S 


Netherlands 
N. V. de Industrie 


China 
Chinese Aluminum Rolling Mills, Ltd. 
Philippine Republic 


Reynolds Philippine Corp. 


Cuba 
Reynolds Aluminum Company of Cuba 


Mexico 
Reynolds Aluminio S.A. 

Canada 
Aluminum Company of Canada (Alean) 
Reynolds Aluminum Company of Canada 
Canada Foils, Ltd. 

Columbia 


Aluminio de Columbia—Reynolds 
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Commission’s Exhibit 37 
TOTAL U.S. FABRICATING CAPACITY 
EXCLUDING FOIL 
(based on 18 shifts per week, 52 weeks per year) 


Sheet Pounds 
Hot Rolled 3,272,000,000 
Cold Rolled 3,957,000,000 


—____. 
7,229,000,000 


Extrusions 
Hard Alloy 468,000,000 
Soft Alloy 2,258,000,000 
2,726,000,000 


Rod & Bar 500,000,000 


Wire & Cable 
Redraw 850,000,000 
Cable 1,100,000,000 
Forgings 520,000,000 
Commission's Exhibit 38 
U.S. FABRICATING CAPACITY—EXCLUDING FOIL 
BY COMPANIES 


Reynolds (as of 3-12-57) 
Sheet & Plate 


xtrusions 
Wire, Rod & Bar 
Cable 


Powder & Paste 


Kaiser (as of 6-26-57) 
Alcoa (as of 9-30-55) fF 1,386,658,000 
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Commission’s Exhibit 39 


FOIL CAPACITY 
(millions of pounds) 


US. 
Integrated End 1957 


R.M.C. 
Kaiser 
Alcoa 


Non-Integrated 


Aluminum Foils Ine. 

Cochran Foil Company 

Johnson Foil & Mfg. Co. . 
Republic Foil & Metals Mills 

R. J. Reynolds Tobacco Co. 
Revere Copper & Brass Inc. 
Stranahan Foil Company 
Western Aluminum Rolling Mills 


Captive 


Cochran Continental Container Corp. 
Crown Cork & Seal Company 
Ekco—Aleoa Containers Inc. 
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Commission's Exhibit 62 
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REYNOLDS METALS COMPANY 


PORE? producer aff 
4 Neds fe, 


This is good news for you, 
Mr. Florist! 


1 meons UNLIMITED PRODUCTION FACILITIES 
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It means NEW STYLING AND DESIGN 

National known Kevnotds designers and stylists will bring 
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Commission’s Exhibit 64 


Bb 


Mr. Wholesaler... 


28 MILLION VIEWERS OF 


SUNDAY, APRIL 14, 7:30 P.M. E.S.T., NBC-TV, 


will be told about and shown 
“FLOWERS FOR EASTER” 


to help vour retail tlorists launch their 


Easter flower business’ 


Display the enclosed poster in a prominent 
place. Urge all your customers to 


watch the program. 


Yeu fo he Bagge Snsln Ctaon Con! 
Bees rug Brands Ic 


Saggy 
Peay eee 5. 
SISIOT UO ATIVIDAdSA GINOISLG SMO) 74, ig prog, em sf 
Ae, Ped 
jo Aseunos ey) ySnoiyy = ey 


IN. 
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Commission’s Exhibit 66 


CXEE 
Who ts your best friend? 


Your best friend is one who really wants you to methods, and the very latest products that can 
survive and grow. Think this over — see if this build profits for you, 

isn’t the true test of friendship, In addition, he will screen out all ideas and items 
Your wholesaler can be your best friend. He wants which he does not believe are worth your time. 
you to grow stronger, to build a more stable busi- And, finally, if your business-health is failing, he 
ness, to make a bigger profit. will come to your rescue with a transfusion - 
He relays to you every new idea that comes his sonal enthusiasm, good business advice and abid- 
way, keeps you posted on the most up-to-date ing trust. 


Yes, your wholesaler wants to help you increase sales in every way! For one 
thing, he knows that plants “dressed to sell,” will sell more quickly and so 
... he wants to give you the finest possible gift-wrapping and presentation 
materials. In his stock—just as at better wholesalers everywhere—you will 
find ARROW BRANDS FOILS. He buys ARROW BRANDS merchandise 
because he can’t get anything finer to offer you. This stock is up-to-date at 
all times... the newest patterns... the most compins color lines! The origi- 
nality of ARROW BRANDS new creations will surprise you. Don’t miss 
BALI HAI... REGENCY... FANTASY. 


ARROW BRANDS, too, is a 


Rapriat of advertisement to appear in the 1957 Edition of The Teum Stete Forish’ Auwociation Program and Yearbook 
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Commission’s Exhibit 69 


ARROW BRANDS, INC. 
101 So. Robertson Blvd.i—Los Angeles 48, Calif. 
Phones: BRadshaw 2-5116—CRestview 48831 


Gentlemen: 


New materials .... new display effects .... These 
are the lifeblood of your business. 


From now on our business will be to provide you with 
such materials .... all based in the tremendous potential 
of aluminum foil. 


Arrow Brands, Inc. (a wholly-owned subsidiary of Rey- 
nolds Metals Company) will endeavor to keep you con- 
tinuously advised as to new foil creations for your industry. 
The first of these items is 


Exzcrro-Fom 


a neweomer to your industry but already successfully in 
use by prominent florists. 


Florists use shimmering Exvecrro Fom for... . packing 
.... potted plant base .... gift box decorations . i 
dramatic window displays .... and as a beautiful bed- 
ding for gift flowers in a box. 


Execrro-Fom is brand new .... has never been on the 
market until this year... . Electro-Foil can be used for 
scintillating, flash effect in countless ways. It takes a 
creative man to see all the possibilities of Electro-Foil! 
Add new electric brilliance to your customer’s displays! 


Exeorro-Fom caRRIES A MARGIN WHICH WILL GIVE YOU 
BETTER THAN 40% prorir. Jobbers cost: $1.80 per 1 Ib. box, 
packed 12 boxes of 1 color per shipping carton. Full freight 
allowance on shipments of 125 Ibs. or more, or in combina- 
tion with other Arrow Brands products. Suggested resale 
is $3.00 per box. 
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If you wish to be kept informed on all new items, pat- 
terns, and products of Arrow Brands, please check the 
enclosed order blank and drop it in the mail! 

Meanwhile .... Execrro-Form will bring you speedy addi- 
tional profits. Give Exzcrro-Fom this opportunity as 
quickly as possible! Send in your order now; we pledge 
ourselves to immediate service! 

Cordially, 


Harry W. Roth 


Commission’s Exhibit 72-A 


BIG QUESTIONS AND HONEST ANSWERS ON 
ARROW BRANDS REDUCED PRICES 


Is Arrow Brands reducing prices on aluminum foil? 


Yes. The prices of Anzow Branps foil are being re- 
duced as of November 1, 1957. Attached sheets will 
give you the details. 


Is this a major price reduction? 


Yes. Once before we reduced prices from $1.10 to $.95 
and from $1.00 to $.85. This was actually bad business 
for us then, but was accomplished in the interest of 
the industry. Now our prices are going down again. 
What was $.95 will be $.80; what was $.85 will be $.70. 
Is this a profitable move for Arrow Brands? 
No! We are not doing this because we want to; we 
are not doing this because we can afford it. As a 


matter of fact, cost of raw materials and other in- 
creases make this a forbidding step. 
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Then why is Arrow Brands lowering prices? 


Many of our customers have been harmed by not pur- 
chasing imported foils. Because you bought from Ar- 
row Brands at fair prices you found yourselves 
unable to compete in a market inundated with low-price 
foreign imitations. You must be protected and will be 
protected; you must be in a position to buy from Ar- 
row Brands and to compete and to make money. It is 
Arrow Brands’ obligation to see that you do not suffer 
because of your willingness to support American man- 
ufacturers. 


What’s in it for Arrow Brands? 


Arrow Brands has an investment in machines which 
must be kept working and a responsibility to em- 
ployees who are trained and loyal. It is important for 
us to hold this market .. . until creative originality 
and special methods will bring out newer and better 


products that will restore standards. This is the way 
we have always led the field. This is the way we will 
continue to compete. It is worth it to Arrow Brands 
to take the licking for the time being. 


What’s in it for the wholesalers? 


There’s nothing in it for the wholesaler. Price re- 
duction is not good for the industry as a whole—par- 
ticularly for wholesalers. 


Commission's Exhibit 72-B 


Here in America you have developed a fine manufac- 
turing source. Arrow Brands has, for many years, 
been recognized as leader in the industry and compli- 
mented—even by our competitors—as the originators 
of patterns specially designed to enhance and sell 
plants and flowers. 
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Profit is a must. There can be no security in any busi- 
ness that doesn’t make money. There can be no growth 
for that business. There can be no opportunity for 
the individual to achieve his personal ambitions unless 
his company makes money. 


On the other hand, a chiseling imitator, making price 
appeal only can seldom offer anything else. Quality, 
service, stability and originality fly out the window. 
The entire industry suffers. You suffer. 


How long will this continue? 


We do not know how long this will continue, but steps 
are being taken right now to alleviate the situation by 
means other than price reductions. 


But—of one fact we can assure you. Arrow Brands’ 
approach to this industry is through florist foil whole- 
salers only; our first responsibility is to you whole- 
salers. There’ll be no losses among you through your 
continued support of this American source. 


What’s ahead in the immediate future? 


From now on when you buy ‘‘ Arrow Brands’’, you will 
be getting the finest quality merchandise on the mar- 
ket at no greater cost... Our Prices Are Nor Onty 
Competitive Bur Morz So! Why? Because when you 
buy Arrow Brands foils, you will also be buying a 1958 
advertising campaign in your behalf, directed to your 
eustomer—the florist. 


We will not only sell and re-sell you (as the whole- 
saler) to your customers, but we will move Arrow 
Brands foils off your shelves in volume you have never 
reached before. 


At various times during the year your customers will 
receive free samples of Arrow Brands foil; they will be 
directed to obtain stock of these patterns from their 
wholesaler. They will be besieged by trade magazine 
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advertising, direct mail memoranda and will be prod- 
ded, reminded and sold through several other media. 


And to top it all, Arrow Brands is embarking on a TV 
schedule of national coverage to promote the sale of 
flowers and blooming plants to the public. This is done 
initially for your customers, the florists, and in the 
end will benefit the entire industry. 


Details on this will go out to you in the near future. 
Hold tight and get set; you’re in for a big Arrow 
Brands year! 


Your program sounds exciting and profitable .. . can we 
do anything to help? 


Yes. To accomplish our promotional aims (which are 
in your behalf as well as ours) we need your continued 
cooperation in keeping your Arrow Brands foil moving 
so that high volume can be maintained. Send us your 
orders! Work with us as we will work with you. 


Whether some of us think so or not—we’re in this to- 
gether. And—for the good of the whole industry—we 
ean win together. We can win bigger profits through 
better products ... which is the right way to do it. So 
—send us your orders. And your advice and sugges- 
tions as well! We’ll welcome hearing from you. Write 
now! Tell us what you think! 


Commission’s Exhibit 73 


IMPORTANT 
NOTICE 


Since October 1st, when we announced the new, reduced 
prices of Arzow Branps Frorist Fors effective as of No- 
vEMBER 1, 1957, we have had many requests to make these 
reductions retroactive. 
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Therefore, in fairness to widespread demand, these low- 
ered prices will be effective as of Ocroszr 1, 1957, instead 
of Novemser 1, 1957. 


Harzey W. Rora 

Arrow Branps, Inc. 
101 So. Robertson Blvd. 
Los Angeles 48, Cal. 


Commission's Exhibit 74 


ARROW BRANDS, INC. 

101 so, ROBERTSON BLVD. - LOS ANGELES 48, CALIF. 
Phones: BRadshaw 2-5116 
Phones: CResview 4-8831 


Gentlemen: 


Would you like to check your stock of Arrow Brands 
foils more easily . . . more accurately? 


Here is a complete set of our new special Checkstock 
order forms with samples attached ; these are made up with 
YOUR NEEDS in mind. 


Just consult the Color Guide, look at the sample in each 
folder, mark your order down on the inner right hand side 
of the Checkstock form—then tear it off and put it into the 
mail! It’s already stamped and addressed! You can re- 
tain the left side because it will still have a sample and 
color information for future reference. 


We hope that you will find these new forms more helpful 
than any you have ever received in the past. They will 
give you a good opportunity to review the one line of florist 
foils that is unmatched in quality ... anywhere in the 
world. ~~ 


Although Arrow Brands recently announced drastic price 
reductions, Quatiry Remains Far Azove Paz! 
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Did you know, for instance, that Arrow Brands presents 
for your choice over 8,000 different items—various combi- 
nations of embossings, colors, and printed designs? 


During 1958 Arrow Brands will bring you only the finest 
products . . . daring and original products especially de- 
signed for the florist market. 


Meanwhile, send us your requirements on the enclosed 
order blanks; we look forward to serving you. 


Have a Happy Year! 


Most sincerely, 
Arrow Branps, Inc. 
Harry W. Rora 
Harry W. Roth 
President 


Commission’s Exhibit 93-B 
From The Desk of 
Hanzy W. Ror 
‘“‘Spartan’’ is really going over! 


Are you moving ‘‘Spartan’’ the way you should? This 
new Arrow Brands extra-heavy, extra-wide (22’’) foil is 
making money & friends for many wholesalers. .. . 


Retailers are requesting ‘‘Spartan’’ for their own pro- 
tection. I recommend your being prepared with ample in- 
ventory. 


H. W. BR. 


1 Plano. 
8-Page Sig. 
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Commission’s Exhibit 94-4. 


101 So, Roberton Bivd. © Los Angeles 48, Colif, 
Phones: BRodshaw 2.5116 ©  CRestview 48831 


January ie 1958 Cx T4A 


Gentlemen; 


You may have heard that the Federal Trade Commission re- 
cently issued a complaint against Reynolds Metals Company 
alleging violation of the Clayton Anti-Trust Act in its acquis- 
ition of Arrow Brands, Inc. | 


I think you might be interested in the following facts. 


After the acquisition of Arrow Brands, Reynolds Metals was 
requested by the F.T.C. to supply it with complete information 
and supporting data regarding the merger. Reynolds supplied 
the requested information and the F.T.C., after examining it, 
issued the following letter on October 7, 1957: 


"Reference is made to past correspondence re- 
garding the acquisition of Arrow Brands, Inc., by 
Reynolds Metals Company, which has been examined 
by the Commission with a view to determining whether 
possible violation of Section 7 of the Clayton Act may be 
involved, . 


"You are advised that the Commission contemplates 
no further action in this matter at this time and it is 
accordingly being closed. You are advised further that 
the Commission reserves the right to take action in the 
future if other evidence or subsequent developments 
warrant such action. 


"Your cooperation in supplying the information as 
requested is greatly appreciated. 


"By direction of the Commission." 


The letter was signed by Robert M. Parrish, secretary of the 
Commission. 


oxd 7B 


Page Two 


As a valued customer of ours, or as a member of the industry, 
I felt that you should be informed of the above, particularly in 
view of the publicity given to the F.T.C. announcement. 


You may be sure that Arrow Brands' policies on leadership 
in business, creativity, reliability and continuous effort to 
do good for the industry as a whole, will be maintained in 
the future as during our many years of past association. 

Sincerely yours, 

ARROW BRANDS, Inc. 

Parry Wo ARK 
arry W. Roth 
President 


hwr/rs 
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(UL SOUIM KOKERTSON BOULEVARD + LOS ANGELES 48. CALIFORNIA 


PHONES BRAUSHAW 7 SIIB + CRESTVIEW 4 8831 


CAS 


Gentlemen: 


Los Angeles Times SUN., JAN, 26, 1958 
ee oe IE 


x < 

TORRANCE FACILITY — Above is new $300,000 owned subsidiary of Reynolds Metals Co. on three- 
plant now being built for Arrow Brands, wholly acre site at Jefferson and Crenshaw, in Torrance, 
Construction of a modern first of several units to be elevation facing, the frout Brands alse has a Plant op= 
45,000-square-foot plant for Jocated on this site, it was entrance canopy, all doors/eration in Long Beach, 
Arrow Brands, Inc., manu- stated. It will reportedly and sash and the fences Construction of the new 
facturers of aluminum foil house the expanding foil which will surround the huilding 13 by the Ted R 
and a wholly owned subsidi- manufacturing operation ot! property, Cooper Co., Southland engi- 
ary of Reynolds Metals Co., the company and Is intended; The plant {s located ad- neer3 and general contrac- 
is under way on a three-acre for new products under de-|jacent to the Santa Fe Rail- tors. 
site at Jefferson and Cren-|velopment. All research and|road to facilitate transporta-| Interior facilities Include 
shaw Blvds, in Torrance, it development, much of which|tion to all points in the Unit- an elaborate electrical light. 
was announced by Harry W. is classified as top secret byjed States. Distribution {rom Ing and power evstem, uns 
Roth, president of Arrow Arrow Brands executives, |this plant will be on a na-derground lacquer storage 
Brands. will be carried on here. tional and international |tanks, cooling systems for 

Completion of the facility, Among the many unique|scale, it was stated. The manufacturing ‘equipment, 
which will cost $300,000, is features of the building irm's general and sales of- jacoustical treatment, af af. 
scheduled for April. the extensive use of alumi-|fices will remain at 10! es, forced-air heating and 

The new building is the num in color for the front Robertson Blvd. Arrow |ventilating Systems 


Yours-tor better service! 
Mae HORE 


President 
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Commission’s Exhibit 98-C 


=| WESTERN UNION feze— 


NL@ Night Lever 


TELEGRAM  “58),,, s,m 


tw. PF MAROHALL. racswans 
The Gleng time ahavwn in the dete line on domeeric telegrams te STANDARD TIME at punt of mrvais Tome of receipe tp STANDARD TIME or 


ee .LA3B47 OH290 Me UL MR 48 


0 LBA5S5O PD=LONG BEACH CALIF 13 155PHP= 4 96a 


FEDERAL TRABE COMMISSIOR 
paneer wa, 7009 csson esuiut ma, ZI Z. 


sURGENT OUR REPRESENTATIVE ON HIS WAY TO YOU WITH 

BAL! HAI®, A NEW AND EXOTIC SOUTH SEA DESI GHe THIS 

1S PART OF THE MOST EXCITING LINE OF FLORISTSY FOIL 

WE HAVE EVER DEVELOPED STOP BALI HAI® MEANS BIGSER 
PROFITS FOR YOU STOP WHEN YOU SELL BALI HAI? THIS 

FALL% YOU WILL HELP YOUR CUSTOMERS MERCHANDISE MORE 
BLOOMING PLANTS “THANi THEY EVER HAVE BEFOREs HOLD 
EVERYTHINGe BE SURE TO SEE BALI HAI%. IT¥S WORTH WAITING 
FORe SINCERELY= 

:ARROW BRANDS INCm 


PWR COMPANY WILL APPRECIATE OUOOMSTION® FROM FTO FaTROM® CONCEAMLMG ITe ARAVA 
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Comunission’s Exhibit 98-E 


ARROW BRANDS, INC. new and differ 

selection of FOILS and CELLOPWANES 

ee een r the Fle hha signe! 

poh landing colors and pa rane 
o atiled ts alt. 
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Commission's Exhibit 98-F 
FEDERAL, TRANE COMMISSION 
mM " 


I’S READY Now: &* 


TRE COUNTRY’S MOST DISTINCTIVE LINE OF 
POT - WRAPS 


Each NEW ITEM individually created - 
Ours ALONE from the HANDS of ARTISANS. 


Flower Pots will soon gleam with ADDED BEAUTY. 
NEW DESIGNS 
NEW COLORS 


HIGHEST QUALITY 
LOWEST PRICES 


The Famed ARROW BRANDS’ Pot Plant Wraps are 
ready for a PREVIEW. 


SADDLEWEAVE SUBILEE 
BAROQUE 


Our Representative will call on you soon - - or you 
can write for further details. 


x Brands Ive. 


1530 W. 1$TH STREET - LONG BEACH 13, CAUF, . PHONE 65-3424 


o Jo peeps oO Pippy er sete dala 7 A 


2g ope men tb veka ge — gee 
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Commission's Exhibit 101A 
ONLY PRESENTATION 
FINDS THE WAY AROUND COMPETITION 
The more complete your line of Foils and Cellophanes, 


the greater your sales, the greater your service to your 
accounts (and the greater their sales). 


Arrow Branps’ service to you is an unrivalled color 
array, a complete selection of patterns and perfect service. 
Send in your order now !* 
(Order Blanks and Addressed Envelopes Enclosed) 
Shipments will reach you in ample time for an outstand- 
ing Spring season. You can make it the biggest ever. 
1956 promises to be the biggest year ever. 


Arrow Branps, Inc. 
1530 West Sixteenth Street 
Long Beach, California 


Commission’s Exhibit 106 


U. S. Department of Commerce Bureau of the Census 
Sinclair Weeks, Secretary Robert W. Burgess, Director 


FACTS FOR INDUSTRY 
For Release: July 16, 1957 Series M34P-06 
ALUMINUM FOIL CONVERTED 
1956 
Consumption of 202 million pounds of aluminum foil was 


reported for 1956 by converters of aluminum foil. This 
represents an increase of 5 percent over 1955 consumption. 


The most significant end-uses for aluminum foil were as 
follows: locker plant, freezer, restaurant and household 
packaging foil, 47 million pounds; metal containers for 
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foods and bakery goods, 25 million pounds; tobacco, 20 
million pounds; and condenser foil, 16 million pounds. 


This release is a continuation of the Facts for Industry 
series which were initiated in 1954. These data represent 
substantially complete coverage of converters of aluminum 
foil and were collected and compiled from reports received 
from 235 companies on Form MA34P, ‘‘Aluminum Foil 
Converted,’’ including converting plants of aluminum foil 
producers. No data on cap liners or packaging closures 
are included in this report. However, these products are 
included in Facts for Industry Series M75C, ‘‘Closures for 
Glass Containers and Crowns.’’ 


The instructions forwarded to foil converters called for 
the exclusion of any metal received in a converted form 
from other suppliers. This instruction was designed to 
eliminate duplication of foil converted by one company 
such as laminated foil, and shipped to another converting 
company. A number of companies canvassed stated that 
they produced foil products only from laminated or other 
converted foil and accordingly the operations of these com- 
panies have been excluded from this report. Because of 
this, it is felt that the effect of any duplication contained 
in these figures has been reduced to a minimum. 


Inquiries concerning this release should be referred to 
the Bureau of the Census, Industry Division, Washington 
25, D. C. 

This publication was prepared in the Industry Division, 
under the supervision of Clarence H. Olsen, Chief of the 
Metals and Metal Products Branch, by Paul F. Berard. 
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Prepared by Bureau of the Census, Industry Division, 
Metals and Metal Products Branch 


For sale by the Bureau of the Census, Washington 25, D. C. 
Price 10 cents 


CONVERSION OF ALUMINUM FOIL BY END-USE, 1956 anp 1955 


Foil consumed 
(thousands of pounds) 
Product 1956 1955 


202,389 192,740 


Antibiotics, drugs, pharmaceuticals, 

and medical supplies ........... 
Dairy products, oleomargarine, and 

other edible oil products ........ 
Metal containers for frozen foods, 

prepared precooked foods, bakery 

goods, ete. 
Dried and dehydrated food products 
Military packaging 
Cookies, crackers, baking and mill- 

ing products, bread, cereals, and 

eindyad products 
Meat, poultry, and seafoods, exclud- 

ing metal containers ............ 
Solid and powdered chocolate, cof- 

fee, tea, gelatins, dessert mixes, 

drink powder and dry concen- 

trates, sugar, salt and kindred 

products 65 1,305 
Tobacco 16,190 
Chewing gum, confections,’ potato 

chips, nuts, popcorn, and kindred 

products 7,795 
Food products, not elsewhere classi- 

1,781 


1 Excludes solid chocolate which is listed above. 


2 Includes 331 thousand pounds for fresh and frozen vegetables, fruits and 
fruit juices for 1955 and 295 thousand pounds for frosh and frozen vegetables, 
fruits and fruit juices for 1956, Metal containers are excluded from this item 
but are listed separately above. 


Foil consumed 
(thousands of pounds) 
Product 1956 1955 


Locker plant, freezer, restaurant, 

and household packaging foil.... 46,744 33,069 
Non - food products? — industrial 

parts, rubber goods, friction and 

insulating tape, soaps and deter- 

gents, chemicals, photographic 

and X-ray film, photographic pa- 

per, corrugated shipping contain- 

OTB} Obs biases asso slots bebe a ae 4,308 3,330 
Labels, tags, seals, and beverage 

wrap-arounds 6,294 6,414 
Decorative—fancy paper, gift wrap, 

ete. 9,528 7,690 
Insulation foil and building products 10,738 10,433 
Condenser foil 16,088 16,479 
Other non-food products*—oil fil- 

ters, nylon pleating, yarn, textiles, 

burn proofing permanent wave 


pads, pressure sensitive tape, ete. 11,653 19,033 
Undistributed 5,460 9,915 
12,153 13,017 


8 Packaging applications only but excluding military packaging. 
4 Non-packaging applications. 
5 End-use not known. 


6 Scrap and waste resulting from the production of aluminum foil products 
shown above; cannot be allocated by specified end use. 
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Commission's Exhibit 119 


Florist Foils .00065 Gauge 
July 1, 1955 


CONFIDENTIAL 


PRICE LIST 
JOBBERS ONLY 


Pattern Width Length Silver Colors 


Glory 20” 75 85 
Trojan 20” 85 95 
Baroque 20” 85 95 
Tapestry 20” 90 1.10 
Tapestry 24” 1.15 1.45 
Saddleweave 20” 50’ 90 1.10 
Glory 40” 50’ alleolors 2.40 
Jubilee 20” 50’ allecolors 1.10 
Tutone 20” 5 alleolors 1.35 


All Florist Foils are packed 25 rolls of a color to the 
case, and it is requested that all orders be for such mini- 
mum amounts of a color. A 10% upcharge will be made on 
orders for split cases. 


Each case of 25 rolls weighs approximately 25 pounds. 


Terms are Net 10 Days, f.o.b. Long Beach, California, 
with Full Freight Allowance on all orders weighing in ex- 
cess of 125 pounds. 


All of the above prices are to be quoted to qualified job- 
ber accounts only. 
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Commission’s Exhibit 120 


Florist Foils .00065” Gauge 
January 1, 1956 


CONFIDENTIAL 


PRICE LIST 
JOBBERS ONLY 


Pattern Width Length Silver Colors 


Baroque 20” 50’ 90 1.10 
“ Easter Basket 24” 25° alleolors 1.45 
Glory 20” 50’ 80 1.00 
Glory 40” 5Y alleolors 2.40 
Jubilee 20” 50’ allecolors 1.10 
Saddleweave 20” 50’ 90 1.10 
* Super Foil 24” 25° 1.50 less 14 
Tapestry 20” 50’ 90 1.10 
Tapestry 24” 50’ 1.15 1.45 
Trojan 20” 5 90 1.10 
Tutone 20” 50’ allecolors 1.35 
Rhapsody 20” 5 alleolors 1.35 


All Florist Foils are packed 25 rolls of a color to the 
ease, and it is requested that all orders be for such mini- 
mum amounts of a color. A 10% upcharge will be made 
on orders for split cases. 


Each case of 25 rolls weighs approximately 25 pounds. 


Terms are Net 10 Days, f.o.b, Long Beach, California, 
with Full Freight Allowance on all orders weighing in ex- 
cess of 125 pounds. 


All of the above prices are to be quoted to qualified job- 
ber accounts only. 


* 001” Gauge 
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Commission's Exhibit 121 
Florist Foil 


CONFIDENTIAL 


PRICE LIST 
JOBBERS ONLY 


Pattern Width Length Silver Colors 


Amazon 24” 25’ allecolors 1.45 
Bali Hai’ 20” 5Y allecolors 1.45 
Baroque 20” 50’ 85 95 
Blossomtime 20” 50’ 85 95 
Glory 20” 50’ 75 85 
Glory 40” 50 allecolors 2.40 
Jubilee 20” 50’ allecolors 1.15 
Queen’s Lace 20” 50’ 90 1.10 
Rhapsody 20” 50’ alleolors 1.35 
Super Foil 24” 25’ 1.50 less 14 
Tapestry 20” 50’ 85 95 
Tapestry 24” 5Y 1.15 1.45 
(12 Colors Only) 
Trojan 20” 50’ 85 95 
*** ~ Tutone 20” 50’ alleolors 1,35 


All Florist Foils are pre-packaged in quantities of 25 
rolls of a color in each pattern, and it is requested that no 
orders be taken for broken cases. A 10% upcharge will be 
made on orders for split cases. 


Each case of 25 rolls weighs approximately 25 pounds. 


Terms are Net 10 Days, f.o.b. Long Beach, California, 
with Full Freight Allowance on all orders weighing in ex- 
cess of 125 pounds. 


All of the above prices are to be quoted to qualified job- 
ber accounts only. 


* 001” Gauge 
** 3 Color Gravure Print 
*** 9 Color Gravure Print 
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Commission’s Exhibit 122 


PRICE LIST—UF 101 
October 1, 1956 
Pattern Width Length Silver Colors 


Glory 20” 50’ 
Baroque 20” 50’ 
Blossomtime 20” 50’ 
Queens Lace 20” 
Tapestry 20” 4 
Trojan 20” 85 
Jubilee 20” All Colors 
Fantasy 20” re 
Rhapsody 20” All Colors 
Tutone 20” All Colors 
Bali Ha’i 20” All Colors 
Amazon 24” All Colors 
Tapestry 24” 1.10 
(12 Colors Only) 
Glory 40” All Colors 
(100 rolls of a color 
min. order) 
“** Super Foil 24” 85 


* 2 Color Gravure Print. 
** 3 Color Gravure Print, 
*** 001” Gauge. 


All foils are pre-packaged in quantities of 25 rolls of a 
color in each pattern, and it is requested that no orders 
be taken for broken cases. We reserve the right to make 
a 10% upcharge on split ease shipments whenever nec- 
essary. 


Each case of 25 rolls weighs approximately 25 pounds. 


Terms: Net 10 Days, f.o.b. Long Beach, California. 
Full freight allowed on shipments of 125 pounds or more. 


PRICES ARE SUBJECT TO CHANGE 
WITHOUT NOTICE 
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Commission’s Exhibit 123 


JOBBERS 
DISTRIBUTORS 


ARROW BRANDS, INC. 
Faney Foils 


Pattern Width Length Silver Colors 


Glory 20” $.75 = $ ~85 
Baroque 20” 85 95 
Blossomtime 20” 85 95 
Queen’s Lace 20” 85 95 
Tapestry 20” 85 95 
Trojan 20” 85 95 
Rhapsody 20” All colors 1.25 
Fantasy 20” é All colors 1.25 
Tutone 20” All colors 1.25 
Regency 20” All colors 1.25 
Bali Ha’i 20” All colors 
Amazon 24” 25’ All colors 
Tapestry 24” 1.10 
(12 colors only) 

*e* Super Foil 24” 85 


* 2 Color Gravure Print. 
** 3 Color Gravure Print. 
*** 001” Gauge. 


All foils are pre-packaged in quantities of 25 rolls of a 
color in each pattern, and it is requested that no orders be 
taken for broken cases. We reserve the right to make a 
10% upcharge on split case shipments whenever necessary. 


Each case of 25 rolls weighs approximately 25 pounds. 
Terms: Net 10 Days, f.o.b. Long Beach, California. 
Full freight allowed on shipments of 125 pounds or more. 


PRICES ARE SUBJECT TO CHANGE 
WITHOUT NOTICE 
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Commission's Exhibit 124 
UF 101 Jobbers 
2) Rev. 7-19-57 Distributors 
ARROW BRANDS, INC. 
FANCY FOILS 
Pattern Width Length Silver Colors 


Glory 20” 

Floral Foil 20” 

Baroque 20” 

Blossomtime 20” 

Queen’s Lace 20” 

Tapestry 20” 

Trojan 20” 

Samson 2m 

Spartan 2a" . 
Rhapsody 20” All colors 
Fantasy 20” All colors 
Tutone 20” All colors 


Regency 20” All colors 
Bali Ha’i 20” All colors 
Amazon 24” All colors 
Tapestry 24” 1.10 
(12 colors only) 

Super Foil 24” 85 
Plant-R-Foil 20” 90 


*2 Color Gravure Print. 
** 3 Color Gravure Print, 
-001” Gauge. 

# 004” Gauge. 

All foils are pre-packaged in quantities of 25 rolls of a 
color in each pattern, and it is requested that no orders be 
taken for broken cases. We reserve the right to make a 
10% upcharge on split case shipments whenever necessary. 


Each case of 25 rolls weighs approximately 25 pounds. 
Terms: Net 10 Days, f.o.b. Long Beach, California. 
Full freight allowed on shipments of 125 pounds or more. 
PRICES ARE SUBJECT TO CHANGE 
WITHOUT NOTICE 
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Commission's Exhibit 125 


ARROW BRANDS, INC, 
101 SOUTH ROBERTSON BLVD. 
LOS ANGELES 48, CALIFORNIA 


UF 101 Wholesale Florists 
ErrecTive: Novemner 1, 1957 Jobbers-Distributors 


PRICE SCHEDULE 
FLORIST FOILS 
Pattern Description Gauge Width Length Silver Colors 


Glory Plain 00065 20” 50’ i -70 
Floral Foil Embossed 00065 20” 50° 80 
Baroque Embossed 00065 20" 50° A -80 
Blossomtime Embossed .00065 20” 50° : 80 
Queen ’s Lace Embossed 00065 20" 50° : 80 
Tapestry Embossed 00065 20” 50° : -80 
Trojan Embossed 00065 20” 50’ 80 
Tapestry Embossed -00065 24” 50° - 1.35 


Extra-Fancy Foils—All Embossed 
Rhapsody 2 Color Lace 00065 50° All colors 


Print 
Fantasy 2 Colors Ombre 00065 2 ” 
Tutone Both Sides .00065 50’ a 
Colored 
Regency 2 Color Stripe 00065 a 22 


Bali Ha’i 3 Color Print- 00065 2 50” a“ 
Gold Back 


Extra Wide—Extra Heavy 
Samson Plain -001 36’ 90 
Spartan Embossed 001 36° 1.00 
Extra Wide—Extra Heavy—Colored Both Sides 
Amazon Embossed -001 24” 25’ All colors 


Extra Heavy Silver Foil for Liners 
Super Foil 001 24” 25’ 85 
Plant-R-Foil 004 20” 10° 85 
All foils are pre-packaged in quantities of 25 rolls of a color in cach pattern, to the case. 
Each case of 25 rolls weighs approximately 25 pounds. 


Orders will be billed at current market prices. 
Trrus: Net 10 days, f. 0. b. Long Beach California. Full Freight Allowed. 


This Price Schedule Subject to Change Without Notice 


1286 
Commission’s Exhibit 126 


MANUFACTURERS 
NON RESALE USE 


ARROW BRANDS, INC. 
DISPLAY FOIL 
Price Basis: Per Roll (20” x 50’) 
25 rolls 100 rolls 250 rolls 1000 rolls 2000 rolls 


20” x 5Y 1.05 1.00 95 90 85 
Available in 
40 colors 


MINIMUM ACCEPTABLE ORDER 25 ROLLS OF A COLOR 


All foils are pre-packed 25 rolls of a color to the case. 
Each case weighs approximately 25 pounds. We reserve 
the right to make a 10% upcharge on split cases. 


Terms: Net 10 Days, f.o.b. Long Beach, California. Full 


freight allowed on shipments of 125 pounds or more. 


PRICES ARE SUBJECT TO CHANGE WITHOUT NOTICE 
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Commission’s Exhibit 127 


UF 301 DEPARTMENT STORES 
Rev. 7/24/57 RETAIL STORES 
other than retail florists 
ARROW BRANDS, INC. 
FANCY FOILS 
Pattern Width Length 
Glory 20” 50’ 
Floral Foil 20” 50’ 
Baroque 20” 50 
Blossomtime 20” 50° 
Queen’s Lace 20” 50’ 
Tapestry 20” 50’ 
Trojan 20” 50’ 
Samson 22” 36’ 
Spartan 22” 36’ 
Rhapsody 20” 50° 
Fantasy 20” 50 
Tutone 20” 50’ 
Regency 20” 50’ 
Bali Ha’i 20” 50° 
Amazon 24” 25’ 
Tapestry 24” 50’ 
(12 colors only) 
Super Foil 24” Qi 
Plant-R-Foil 20” 10’ 


2 color Gravure Print 
3 color Gravure Print 
.001” Gauge 
.004” Gauge 


Terms: Net 10 Days, f.o.b. Long Beach, California 


PRICES ARE SUBJECT TO CHANGE WITHOUT NOTICE 
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Commission’s Exhibit 149 


ARROW BRANDS, INC Ly Let 
101 SOUTH ROBERTSON BEVD, “of 


LOS ANGELES 48. CALIFORNIA 


UF 101 WHOLESALE FLORISTS 
EFFECTIVE: NOVEMBER 1. 1957 JOBB. TRIBUTORS 
com 7 


pt \\ 
PRICE SCHEDULE, «oh, oe 


PATTERN 


ed 
Embossed 
Embossed 
Embossed 
Embossed 1.10 


EXTRA-FANCY FOILS - ALL EMBOSSED 

Z colors Lace Print .00065 20" 50° all colors 
2 colors Ombre 00065 zo” 50° * 
Both sides colored .00065 20" so’ “ 
2 colored Stripe -0006$ 20" 50° « 
3 color Print - 

Gold Back 00065 20" 50° “ 

EXTRA WIDE - EXTRA HEAVY 


SAMSON Plain -001 2a" 36° -90 
SPARTAN Embossed 001 2a" 36° 1,00 


EXTRA WIDE - EXTRA HEAVY - COLORED BOTH SIDES 
Embossed 001 za 2s" all colors 
EXTRA HEAVY SILVER FOD. FOR LINE 
SUPER FOIL 001 24" 2s5' 235 ff 
PLANT-R-FOIL 004 zo" 10" 290 


Ax foils are pre-packaged in quantities of 25 rolls of a color in each pattern, to the case. 
Each case of 25 rolls weighs approximately 25 pounds, 
Orders will be billed at current market prices. 


TERMS: Net 10 days, f.0.b. Long Beach, California’ FULL FREIGHT ALLOWED, 


THIS PRICE SCHEDULE SUBJECT TO CHANGE WITHOUT NOTICE 
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Commission’s Exhibit 160 


Arrow Branps, Inc. 
1530 WEST SIXTEENTH STREET, LONG BEACH 13, CALIFORNIA. 


PHONES: LONG BEACH, HEMLOCK 6-5324. 
LOS ANGELES, NEVADA 6-9236. 


Leonard L. Johnson 
753 Wall Street 
Los Angeles, Calif. 


Gentlemen: 


You’ve probably heard about the affiliation of Arrow 
Brands with Reynolds Metals Company, one of the 
country’s leading manufacturers of aluminum foil. You 
may not realize what all this will mean in the future 
expansion of Arrow Brands and in our service to you. 


This new connection will involve enlarged manufacturing 
facilities which, together with new coast-to-coast ware- 
housing, will greatly improve our services and delivery. 
It will mean that the broad technical skills of Reynolds 
designers and engineers will be available in the develop- 
ment of new designs and processes for Arrow Originals. 


No only will our affiliation with Reynolds consolidate 
Arrow’s position as a leader in florists’ foils, but Reynolds 
nation-wide consumer advertising will bring new mer- 
chandising opportunities to the florist. This will result in 
stronger sales promotional support for our distributors. 


An example of the advertising now being planned is the 
Reynolds ‘‘Salute to the American Florist’? which will be 
televised October 21 on the NBC network of 100 stations. 
The event is being publicized to the trade with the attached 
brochure sent to 21,662 retail florists. To the best of our 
knowledge, this is the first time the powerful appeal of a 
major network program has been concentrated on the 
florist industry. 
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A dominant new advertising campaign is also being 
directed to the trade through publications reaching all of 
your best customers. Starting in October and November, 
a consistent schedule of full page ads will appear in FLoristr 
Review, Frorisrs’ TerecrapH Deuivery News, SouTHERN 
Frorist & NurseryMan, and TeLecrapH Denivery Spirit. 


We feel sure that the new affiliation will prove of 
exceptional benefit to our jobbers, not only in increased 
volume on florists’ foils, but on other aluminum products 
now in the development stage. 


Most sincerely, 


Arrow Branps, Inc. 
Harry W. Ror 
Harry W. Roth, President 


Commission’s Exhibit 165 
DIAL: 2161 
HIGHLAND SUPPLY CORP. 
717 MAIN STREET - HIGHLAND, ILLINOIS 


October 14, 1957 


To Our Friends and Customers: 


This letter is to announce that effective at once on all 
plain and embossed florist foil shipments, our prices will be 
reduced five cents per roll. This reduction makes our 
prices fully competitive with those announced by Reynolds 
Metals Co. (Arrow Brands). New price list is attached. 


As you know we have never before reduced prices in the 
middle of a season, as in our opinion a reduction at such a 
time works a hardship on the wholesaler and so unfair 
to you. 


In this case we have no choice as we have always been 
competitive pricewise on equal quality merchandise, and 
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so feel it necessary that we meet the Reynolds prices. 
These prices are particularly unfair as they are under cost 
of production. 


At this time we also wish to announce that we have 
disposed of our interest in Holiday Decorations, Inc., as 
of October 1st and no longer have any interest in that firm. 


Your cooperation thru the years is and will always be 
appreciated and you can be certain that we will do every- 
thing to merit your continued cooperation. 


Very truly yours, 


HicHuanp Suppty Corp. 
E. H. Weber 


Commission’s Exhibit 166 
DIAL: 2161 
HIGHLAND SUPPLY CORP. 
717 MAIN STREET - HIGHLAND, ILLINOIS 


October 14, 1957 


Joppers Price List 


Pure Atuminum Frorist For 


VELVETONE, Satin SHEEN and Puan Bricur 


Silver Colors 


20” x 50’ Rolls : $ .70 
24” x 50’ Rolls—Heavy Foil ... : 1.10 


Rreptes, Grarevear, Porka Dot, Waves, MEApowLaRK 
Fern Lear, Pornsetria, Starpust, Ivy, Daisy 


20” x 50’ Rolls $ .70 $ .80 


Gay Nineties, SNOWFLAKE, PINES 
$1.15 
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24” Wipe Empsossep, GrareLear 
24” x 50’ Rolls—Heavy Foil ... $1.00 


TUTONE 
20” x 50’ Rolls 


.005 Heavy Liner Form 
20” x 10’ Rolls 
Terms: Net 10 days, F.O.B. Highland, Il., with full 
freight allowed on single shipments amounting to 175 or 


more rolls, or when combined with other items to make a 
175 pound shipment. 


Standard Packing 25 rolls to carton, solid colors. 
These prices are effective Oct. 14, 1957. 
Prices subject to change without notice. 


Our Florist items are sold to Wholesale Florist Supply 


trade only. 
HicHuanp Suprry Corp. 
E. H. Weber 


Commission’s Exhibit 179 
Telephone PL 4-5689 


H. JACOBSON & COMPANY 
CONVERTERS OF ALUMINUM FOIL 
10 EAST WORCESTER STREET WORCESTER 4, MASS, 


We are pleased to quote our prices on our florist foil, 
which are as follows: 


20” x 50’ Roll — .00065 Gauge Silver Plain 75¢ 
20” x 50’ Roll — .00065 Gauge Colored Plain 85¢ 
20” x 50’ Roll —.00065 Gauge Silver Embossed ... 85¢ 
20” x 50’ Roll — .00065 Gauge Colored Embossed .. 95¢ 
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The foil we use is strictly American made. 


Shipments are prepaid from Worcester, Mass. on orders 
of 150 rolls or over. Terms—2% 10 days net 30. 


We trust that these prices are satisfactory to you, and 
we look forward to your valued business. 


Very truly yours, 
H. Jacozson & Co. 


Commission's Exhibit 180 
Telephone PL 4-5689 
H. JACOBSON & COMPANY 


CONVERTERS OF ALUMINUM FOIL 
10 EAST WORCESTER STREET WORCESTER 4, MASS. 


New Price List—Deduct 10¢ Per Roll on Prices Below 


are pleased to quote our prices on our florist foil, 
are as follows: 
< 50° Roll — .00065 Gauge Silver Plain 
¢ 50’ Roll — .00065 Gauge Colored Plain 
50 Roll —.00065 Gauge Silver Embossed ... 
50’ Roll — .00065 Gauge Colored Embossed .. 


The foil we use is strictly American made. 


Shipments are prepaid from Worcester, Mass. on orders 
of 150 rolls or over. Terms—2% 10 days net 30. 


We trust that these prices are satisfactory to you, and 
we look forward to your valued business. 


Very truly yours, 
H. Jacosson & Co. 
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Commission’s Exhibit 181 
Telephone PL 45689 


H. JACOBSON & COMPANY 
CONVERTERS OF ALUMINUM FOIL 
10 EAST WORCESTER STREET WORCESTER 4, MASS. 


New Price Lisr 


We are announcing our new prices on our florist foil, 
which are as follows: 
20” x 50’ Roll — .00065 Gauge Silver Plain 
20” x 50’ Roll— .00065 Gauge Colored Plain 
20” x 50’ Roll — .00065 Gauge Silver Embossed ... 
20” x 50’ Roll — .00065 Gauge Colored Embossed .. 


The foil we use is strictly American made. 


Shipments are prepaid from Worcester, Mass. on orders 


of 150 rolls or over. Terms—2% 10 days net 30. 


We trust that these prices are satisfactory to you, and 
we look forward to your valued business. 


Very truly yours, 
H. Jacosson 
H. Jacobson & Co. 


Help American Small Business. It needs your support! 
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Commission’s Exhibit 184 


CAPITOL WHOLESALE FLORISTS 
CUT FLOWERS * GREENS * SUPPLIES 
1118 west THIRD STREET 
PHONE: FRANKLIN 5-8257 
LITTLE ROCK, ARKANSAS 


October 25, 1957 


H. Jacobson & Co. 
10 E. Worcester Street 
Worcester 8, Mass, 


Gentlemen: 


We have your invoice #11640 dated October 17, 1957, 
covering our order of June 20, #01336, Vince Palmer. 


We note that you have charged us 70¢ on plain silver; 
80¢ on plain colored; and 90¢ on colored embossed. While 
these are the prices shown on our order of June 20; they 
are 5¢ per roll more than the quotations received from you 
on September 13, and are higher than prices quoted by 
most other converters—Highland, Arrow and Catty to 
name a few. 


We do not believe it is your intention to penalize us for 
ordering before we need the material, otherwise we would 
not place advance orders. 


A credit memo for the overcharge of 5¢ per roll will be 
greatly appreciated. 


Yours very truly, 


CaritoL WHOLESALE Forists 
F. Lyte Davis 
F. Lyle Davis 
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Commission’s Exhibit 185 


AMLING COMPANY 
WHOLESALE CUT FLOWERS 
TWIN CITIES BRANCH 
2407 UNIVERSITY AVE., S.E.. MINNEAPOLIS 14 


October 21, 1957 
H. Jacokson & Company 
10 E. Worcester St. 
Worcester 8, Mass. 


Gentlemen: 


In checking prices of embossed foil we find that we were 
invoiced by you at a price of $.90 per roll against a price 
of $.80 per roll by your competitors. Unless we can obtain 
a price adjustment from you on our purchase of August 
18th of 650 rolls of brocade we will be in a very unfavorable 
position to compete with other wholesalers in our area who 
have bovght at the $.80 price. 


May we hear from you. 
Yours truly, 
J. G. SyKora 
Jerry Sykora, Mgr. 
Amling Company 
Twin Cities Branch 
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Commission’s Exhibit 186 
CLEVELAND GREENS COMPANY 
WHOLESALE FLORISTS 
2465 EAST NINTH STREET 
CLEVELAND 15, OHIO 


October 22nd, 1957. 
H. Jacobson & Company 
10 East Worcester St. 
Worcester 8, Mass. 


Gentlemen: 


We are able to buy comparable Fancy Silver Foil at .70 
and colored at .60—therefor we feel we have a credit due us. 


Sincerely, 


Tae CLEVELAND GREENS COMPANY. 
Cuarues J. Vopat 
Charles J. Vopat. 


Ref. Inv. #11627 


Commission's Exhibit 187 


FRANK G. SCHEUERMAN COMPANY 
WHOLESALE FLORISTS’ SUPPLIES 
812 NORTH CALVERT STREET 
BALTIMORE 2, MD. 


October 28, 1957 
H. Jacobson and Company 


10 East Worcester Street 
Worcester 8, Mass. 


Gentlemen: 


In view of the price cuts on foil by Highland Supply 
Company and Arrow Brands, Ine. effective October 1, 
1957, we wish to apply for an allowance on our invoice 
covering recent shipment of foil. 
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These firms are quoting .70 and .80 per roll and we wish 
to be able to compete with their products in this area. 


Very truly yours, 


Frank G. ScHEVERMAN 
Frank G. Scheuerman 


Commission’s Exhibit 188 


JEWETT CITY GREENHOUSES 
WHOLESALERS OF 
CUT FLOWERS — PLANTS — GREENS — FLORIST SUPPLIES 
3 ASHLAND STREET 
JEWEIT CITY, CONNECTICUT 
Oct. 21, 1957 
H. Jacobson & Son 
10 E. Worcester St. 
Worcester 8, 1957 


Gentlemen: 


We gave you our foil order a (which is to be shipped 
soon) subject to price drop at time of delivery. 


We have been notified by other suppliers that the prices 
of foil has dropped cheaper than you have us booked for. 


Before making shipment, advise if your prices will be 
competitive, and if so what your new quotation to us will be. 


Let us have your answer by return mail. 
Very truly yours, 


JEWETT City GREENHOUSES 
Dominic D. Demicco 
E.D. 
Dominic D. Demicco, Ptnr. 


Specializing in Carnations 
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Respondent's Exhibit 5A 
Dial: 2161 
HIGHLAND SUPPLY CORP. 
717 MAIN STREET - HIGHLAND, ILLINOIS 


August 20, 1957 
To Our Customers: 


Please find enclosed our new line of Florist Foil for the 
fall season, also new low prices. 


We wish to call to your attention that these are good 
quality domestic foils and not cheap import foils such as 
are being peddled by some ribbon houses and some others. 


Incidently, our engineers are at present working on some 
entirely new items for pot covers and gift wrapping which 
look promising. However, these items will not be ready 
this season. 


Sample swatches and price lists on our other Floral items 
are included. These are cellophane bags, beauty corsage 
containers, clear and colored cellophane rolls, lace cello- 
phane put up in rolls, shredded cellophane, Base metal, 
Unexpanded foil, freezer foil, heavy liner foil, and paper 
backed foil. Note our new Highlander Metallic Glitter 
(made of pure aluminium); Glitter Glue Pens and Glitter 
Adhesive Spray Bottles. 


As you know, we have never failed in doing our best to 
serve you and in turn we appreciate your loyalty and 
support thru the years. 


Trusting that you will be able to continue that support 
thru these difficult times, we remain, 


Very truly yours, 


HicgHuanp Suppiy Corp, 
E. H. Wever 
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Respondent's Exhibit 6A 


E. DE VRIES COMPANY 
PAPER & PULP 
822 CHRYSLER BUILDING 
NEW YoRK 17, n. y. 
June 27, 1957 

Mr. Morris Abrams 
A. & 8. Ribbon Company 
108 West 27th Street 
New York 1, N. Y. 


Dear Mr. Abrams: 


At the request of one of your salesmen, we enclose here- 
with a copy of our current price list covering the Florist 
Foils manufactured by our Principals, Brueder Teich, 
Vienna, Austria. 


Please note that the ‘‘ex-dock’’ prices are approximate 
only. We feel quite confident that your final delivered costs 
per roll will be within the ‘‘ex-dock’’ figures. 


For your use, we enclose also copies of our sample 
booklets No. 114 and 120. Since these booklets were 
prepared, the factory has added many additional colors 
and additional designs. A representative of our Company 
would be pleased to call on you at your convenience. 


If an order is placed within the next few days, we feel 
that we can arrange shipment from our factory during 
September which means arrival at your place during the 
second part of October. We have just about concluded 
booking the Christmas order and thus can not promise an 
earlier delivery. 


Awaiting your comments, we are, 
Very truly yours, 


E. pE Vries Company 
Seymour Leep 
Seymour Leed 
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P.S. Please note that we now coMPLETELY over-wrap the 
rolls in cellophane, including tucking the cellophane into 
the cores. Custom labelling is also available at no extra 
charge. 


SL 


European Office: 480 Prinsengracht, Amsterdam, 
The Netherlands 


Respondent's Exhibit 6B 
Prices for A, & 8. Ribbon 


E. DE VRIES COMPANY 
PAPER & PULP 


April 1, 1957 


Exclusive U.S. Sales Agents For— 
Brvever TEIcH 

Badgasse 21 

Vienna IX/66, Austria 


PRICE LIST 


Trem: AtumiINuM Frorist Fons—Gauge 0.00065” in rolls 
20” x 50 feet. Foil is wound on one inch i.d. cardboard 
cores, and completely overwrapped in cellophane (ends 
tucked into the core). 


Group I Sranparp Florist Foil—per Sample Book No. 114 


Per Roll C.LF. Approximate 
New York Delivered 
Exeluding Duty Price 
Plain silver $0.4325 $0.545 
Plain colors $0.5325 $0.65 


Embossed silver $0.5325 $0.65 
Embossed colors $0.6325 $0.77 
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Group II Dvuprex, Empossep Florist Foil 


Foil is embossed and colored 
on two sides with either same 
or different colors $0.7325 $0.89 


Grovr III Tri-Toyz, Emsossen Florist Foils 


Foil is embossed and colored 

on two sides. One side is 

also Over-PrINTED with 

a second color $0.8325 $1.01 


(continued Page 2) 


Respondent’s Exhibit 6C 


E. DE VRIES COMPANY 
NEW YORK 


Price List—Autuminum Fvorist Fors 


Page 2 April 1, 1957 


Group IV Opaque Cororep Fancy Prrxts— 
per Sample Book No. 120 


Per Roll, 
Per Roll, Ex. Dock 
C.LF. New York Incl. 
Excluding Duty & 
Duty Clearance 


a) Plain silver foil 
overprinted in one color $0.5325 $0.65 
Samples No. 120/1-4 
120/81-84 
b) Embossed silver foil 
overprinted in one color 


Samples No. 120/5-12 
120/85-92 
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ce) Plain colored foil 
overprinted in one color $0.7325 


Samples No. 120/25-26, 29 
120/33-34 
120/41-44 
120/69-72 
120/105-108 
120/121-124 
120/138, 137 


ad) Embossed colored foil 
overprinted in one color $0.8325 $1.01 


All other samples not listed 
in parts a, b, and ¢, above. 


ConpITIons: 


Terms: All terms are subject to approval of credit de- 
partment of Brueder Teich. 


Minimum Order: 2,500 rolls which may be assorted 
among the various groups above, but no less than 125 rolls 
per color and/or embossing. 


Packing: 125 rolls per strong wooden case. 


The above prices are subject to change without notice 
All orders are subject to final confirmation of Brueder Teich 


E. pe Vries Company 
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Respondent's Exhibit 7A 
E. DE VRIES COMPANY 
PAPER & PULP 
822 CHRYSLER BUILDING 
NEW YORK 17, n. ¥. 
December 13, 1957 


A. & S. Ribbon Co. 
108 West 27th Street 
New York 1, N. Y. 


Attention: Mr. Morris Abrams 
Gentlemen: 


In accordance with your request, we are pleased to en- 
close an additional copy of our sample book No. 114 cover- 
ing the Florist Foils. In addition, we enclose sample book 
No. 120 covering the printed designs. 


Our prices have not changed since April 1, 1957, and we 


attach a copy of this price list. Actually, the factory in 
Austria quotes only cif New York, excluding duty. To 
give you some idea of your actual costs—delivered in your 
warehouse to include duty, customs clearances, and local 
trucking. These estimates are on the ‘‘safe side’’—and 
your cost will probably be 14 to 34 cents per roll cheaper. 


Further, if you prefer, we can supply larger cores (than 
1” id.) such as 1-5/16” and 154”. Most customers still 
prefer the smaller cores in view of the saving in space. 
There is no extra charge for the larger cores. 


Delivery will be a problem. We expect to ship all Easter 
orders from our factory during the last few days in Jan- 
uary. This means that we must have complete specifica- 
tions as quickly as possible—but not later than December 
31st. Several of our accounts have ordered only the 
‘quantity required”? such as 5,000 rolls—but they will give 
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us the colors by January 2nd. This enables the factory to 
roll the foil and reserve time on the coloring presses. 


Awaiting your comments with great interest, we are, 
Very truly yours, 


E. pe Vries ComPpANY 
Seymour Leep 
Seymour Leed 
SL/s 
European Office: 480 Prinsengracht, Amsterdam, 
The Netherlands 


Respondent’s Exhibit 7B 
Prices for A. & 8. Ribbon 


E, DE VRIES COMPANY 
PAPER & PULP 


April 1, 1957 


Exclusive U.S. Sales Agents For— 
Brueper TEIcH 

Badgasse 21 

Vienna IX/66, Austria 


PRICE LIST 


Irem: ALumINum Fvorist Foms—Gauge 0.00065” in rolls 
20” x 50 feet. Foil is wound on one inch i.d. cardboard 
cores, and completely overwrapped in cellophane (ends 
tucked into the core). 


Group I Sranparp Florist Foil—per Sample Book No. 114 


Per Roll C.I.F. Approximate 
New York Delivered 
Excluding Duty —‘ Price 
Plain silver $0.4325 $0.545 
Plain colors $0.5325 $0.65 


Embossed silver $0.5325 $0.65 
Embossed colors $0.6325 $0.77 
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Grovr II Duriex, Emsossep Florist Foil 


Foil is embossed and colored 
on two sides with either same 
or different colors $0.7325 


Group III Tri-Tons, Emsossep Florist Foils 


Foil is embossed and colored 

on two sides. One side is 

also Over-PRINTED with 

a second color $0.8325 $1.01 


(continued Page 2) 


Respondent’s Exhibit 7C 


E. DE VRIES COMPANY 
NEW YORK 


Price List—Atouminoum Ftorist Fors 


Page 2 April 1, 1957 


Group IV Opaque Cotorep Fancy Prints— 
per Sample Book No. 120 


Per Roll, C.I.F. Approx. 
New York Delivered 
Exeluding Duty Price 
a) Plain silver foil 
overprinted in one color $0.5325 $0.65 


Samples No. 120/1-4 
120/81-84 


b) Embossed silver foil 
overprinted in one color $0.6325 $0.77 


Samples No. 120/5-12 
120/85-92 
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c) Plain colored foil 
overprinted in one color  $0.7325 


Samples No. 120/25-26, 29 
120/33-34 
120/41-44 
120/69-72 
120/105-108 
120/121-124 
120/133, 137 


d) Embossed colored foil 
overprinted in one color  $0.8325 


All other samples not listed 
in parts a, b, and ¢, above. 
ConpitTI0ons: 


Terms: All terms are subject to approval of credit 
department of Brueder Teich. 


Minimum Order: 2,500 rolls which may be assorted 
among the various groups above, but no less than 125 rolls 
per color and/or embossing. 


Packing: 125 rolls per strong wooden case. 


The above prices are subject to change without notice 
All orders are subject to final confirmation of Brueder Teich 


E. pE Vries Company 
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Respondent’s Exhibit 8 
H. JACOBSON & COMPANY 


CONVERTERS OF ALUMINUM FOIL 
10 EAST WORCESTER STREET, WORCESTER 4, MASS. 


New Price Lisr—Deduct 10¢ Per Roll on Prices Below 
We are pleased to quote our prices on our florist foil, 


which are as follows: 


20” x 50’ Roll— .00065 Gauge Silver Plain T5¢ 
20” x 5Y Roll— .00065 Gauge Colored Plain 85¢ 
20” x 50’ Roll — .00065 Gauge Silver Embossed .. 85¢ 
20” x 50 Roll — .00065 Gauge Colored Embossed .. 95¢ 


The foil we use is strictly American made. 


Shipments are prepaid from Worcester, Mass. on orders 
of 150 rolls or over. Terms—2% 10 days net 30. 


We trust that these prices are satisfactory to you, and 
we look forward to your valued business. 


Very truly yours, 


B. D. Jacosson 
H. Jacobson & Co. 
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Respondent's Exhibit 9 


H. JACOBSON & COMPANY 
CONVERTERS OF ALUMINUM FOIL 
10 EAST WORCESTER STREET, WORCESTER 8, MASS. 


Date 9/5/56 
Your Order No. 1731 
Our Order No. 10804 
Salesman 
Shipped via Spector 
Terms Net 10 days 
Sold to 

Indianolis Reed Co., Inc. 

2217 Massachusetts Ave. 

Indianapolis 18, Ind. 


Quan. Unit 
Shipped Description Price Amount 


25 Rolls Silver Lattice Foil 80 $ 20.00 
475 Rolls Colored Lattice Foil A 427.50 
350 Rolls Colored Brocade Foil 4 315.00 

25 Rolls Silver Scroll Foil ‘i 20.00 
450 Rolls Colored Scroll Foil : 405.00 
350 Rolls Colored Checkerboard Foil . 315.00 

25 Rolls Silver Jewel Foil F 20.00 
425 Rolls Colored Jewel Foil é 382.50 


$1905.00 
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Respondent’s Exhibit 10 
News For You From 

Vic Levy 
210 wesr 107TH sTREET 


NEW YORK 25, N. y. 


Big Reduction on Price of Foil. 
Hicx-Tone Form 


America’s Most Beautiful Pattern 
Is Now Reduced Greatly In Price 


to 
80¢ 


THIS IS A GOOD NUMBER 
FOR YOU TO RUN Now. 


Order Now 


Made by Hicuianp Suppry Corp. 
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Respondent’s Exhibit 11 


H. D, CATTY CORPORATION 
BOSTON 14, MASS. NORWALK, CONN CHICAGO 6, ILLINOIS 


FD-12 
August 27, 1957 


DISTRIBUTORS—WHOLESALE ONLY 


Frorist anp Decorative For Rotts 
.00065” x 20” x 50 Ft. 


Prices are Per Roll 
Silver 
Plain 
Embossed 


Colors 


Plain 
Embossed 


Ceramic Companion Forts (D) 
00065” x 20” x 50 Ft. 


Spain BawaMa 
FRANCE Inpia 
BRrITTANICA Monaco 
BaRCELONA 


Purrinc Forr—1 Ls. Roiis 
.00065” x 614” Wide 


Silver (Approa, 185 Ft.) 
Plain 
Embossed 


Colors (Approx. 135 Ft.) 
Plain 
Embossed 
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Plain—Bright or Dull 

Embossed—Grapeleaf, Petite or Cloverleaf 

Packed 25 Rolls per item per carton—No mixed cartons. 
Freight allowed on 250 rolls and over. 

Items may be assorted for freight allowance. 

Terms: 1% 15 Days on Ner 30 Days 


Prices Are Subject To Change Without Notice 


Respondent's Exhibit 12 
FC-15 
March 1, 1955 
DECORATIVE FOIL ROLLS 
00065” x 20” x 50 rr. 
Prices Are Per Roll 


25 to 126 to 500 Rolls 
125 Rolls 499 Rolls and Over 


SILver 


Plain (Bright or Dull) 2: $ .80 
Embossed 35 $ .90 


Cotors 
Plain (Bright or Dull) $1.50 $1.00 
Embossed $1.75 $1.10 
PUFFING FOIL ROLLS 
1 us. rotts—.00065” x 614” wie 
Prices Are Per Roll 


25 to 125 to 250 Rolls 
125 Rolls 250 Rolls and Over 
SILVER 


Plain (Bright or Dull) $1.35 $1.20 $1.05 
Embossed $1.50 $1.35 $1.20 


1315 


Coors 


Plain (Bright or Dull) 
Embossed 


$1.80 
$2.00 


$1.45 
$1.60 
Approximate Lengths Per Roll: 


— 185 Ft. 
— 185 Ft. 


Silver 
Colored 
Decorative and Puffing Rolls may not be grouped for 
quantity prices. 
Prices are F.O.B. Shipping Point—Full freight allowed 
on 125 rolls and over. 
Terms: 1% 15 days or net 30 days. 


ALL PRICES ARE SUBJECT TO CHANGE WITHOUT NOTICE 


Respondent’s Exhibit 29 


00065 


suppository wrap 
novelties 

candy wrap 

eandy box liner 

window decorations 
cheese stock 

tray liners 

cover for take-out coffee 
resale—meat interleaving 
oven liners 

household wrap 

tape 

masking for painting 
conversion 

florist wrap 

condensers 

potato wrap 

candle wrap 
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potato wrap 

frozen pastry 

resale 

cork cover 
conversion 

stick shoe polish wrap 
sandwich wrap 

food wrap 

burn proof table pads 
fruit wrap 

steak wrap 

pizza wrap 

frozen food 

jar insulation 

jar covers 

meat interleaving 
meat wrap 

plant roots wrap 
tamale wrap 
Reynolds wrap 
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Respondent’s Exhibit 36 


CABLE ADDRESS ‘*LIONAL’’ 
MILLS AT PATERSON, N. J. 


Lion Risson Company 
INCORPORATED 


510 AVENUE OF THE AMERICAS 
NEW YORK 11, n. y. 
ORecon 5-4555 
PRICE LISTS 
ALUMINUM FOIL TO THE FLORIST TRADE 


1955 1956 


Plain Silver 

Plain Colored 

Embossed Silver 
Embossed 1 Side Colored 
Embossed 2 Sides Colored 
Embossed 2 Color Print 


Respondent's Exhibit 38-A 
Phone TAylor 4-3121 


STAR RIBBONS, INCORPORATED 
RIBBONS & NOVELTIES 
3121 Ross AVENUE 
DALLAS 1, TEXAS 
September 25, 1957 


Arrow Brands, Ine. 
101 South Robertson Blvd. 
Los Angeles 48, California 


Attention: Mr. Harold Moses 
Dear Mr. Moses: 


We received your letter of returning our order to us. I 
have no comment to make on this except that we now ask 
you for the third time for your price revisions. We have 
not received a letter from Mr. Roth or yourself, telling us 
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what the goods cost us or what your policy concerning 
competition is going to be. 


All prices of Highland and Jacobson have moved down, 
regardless of patterns. 


The order you returned, I had to take at low prices, due 
to the fact that our local Kansas City competition has 
dropped there prices on all of your Foils. Possibly, antici- 
pating of you dropping your prices. Consequently, this 
order was taken below our present cost. 


We feel that we can no longer meet the high price, par- 
ticularly on Bali-Hai since Tapestry prices are so very low. 


I will hold the returning order and letter until Mr. Roth 
gets here in October. 


Have not received acknowledgment from you as to 
whether you sent Fred Wolferman in Kansas City the 
samples requested or, Marshall Field in Chicago the sam- 


ple books they requested. In neither case, was there to be 
any prices quoted. 


Respondent's Exhibit 38-B 


Under Separate Cover, we are returning to you, collect, 
one (1) ease of Electro Foil which was sent to us when not 
ordered, as per previous correspondence. 


Yours very truly, 


Star Riszons, Inc. 
Haroip B. ScHwartz 
Harold B. Schwartz 
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Respondent's Exhibit 36 


CABLE ADDRESS ‘*LIONAL”? 
MILLS AT PATERSON, N. J. 


Lion Risson Company 
INCORPORATED 


510 AVENUE OF THE AMERICAS 
NEW YorRK 11, n. y. 
ORecon 5-4555 


PRICE LISTS 
ALUMINUM FOIL TO THE FLORIST TRADE 


Plain Silver 

Plain Colored 

Embossed Silver 
Embossed 1 Side Colored 
Embossed 2 Sides Colored 
Embossed 2 Color Print 
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Respondent’s Exhibit 38-A 
Phone TAylor 4-3121 


STAR RIBBONS, INCORPORATED 
RIBBONS & NOVELTIES 
3121 Ross AVENUE 
DALLAS 1, TEXAS 
September 25, 1957 
Arrow Brands, Ine. 
101 South Robertson Blvd. 
Los Angeles 48, California 


Attention: Mr. Harold Moses 
Dear Mr. Moses: 


We received your letter of returning our order to us. I 
have no comment to make on this except that we now ask 
you for the third time for your price revisions. We have 
not received a letter from Mr. Roth or yourself, telling us 
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what the goods cost us or what your policy concerning 
competition is going to be. 


All prices of Highland and Jacobson have moved down, 
regardless of patterns. 


The order you returned, I had to take at low prices, due 
to the fact that our local Kansas City competition has 
dropped there prices on all of your Foils. Possibly, antici- 
pating of you dropping your prices. Consequently, this 
order was taken below our present cost. 


We feel that we can no longer meet the high price, par- 
ticularly on Bali-Hai since Tapestry prices are so very low. 


I will hold the returning order and letter until Mr. Roth 
gets here in October. 


Have not received acknowledgment from you as to 
whether you sent Fred Wolferman in Kansas City the 
samples requested or, Marshall Field in Chicago the sam- 


ple books they requested. In neither case, was there to be 
any prices quoted. 


Respondent's Exhibit 38-B 


Under Separate Cover, we are returning to you, collect, 
one (1) case of Electro Foil which was sent to us when not 
ordered, as per previous correspondence. 


Yours very truly, 


Star Riszons, Inc. 
Harotp B. Scowartz 
Harold B. Schwartz 
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Respondent’s Exhibit 40 
FD-12 
August 27, 1957 
H. D. CATTY CORPORATION 


49 PORTLAND STREET 
BOSTON 14, mass. 


237 MAIN STREET 
NORWALK, CONN. 


549 WEST RANDOLPH STREET 
CHICAGO 6, ILLINOIS 


DISTRIBUTORS — WHOLESALE ONLY 
FLORIST AND DECORATIVE FOIL ROLLS 
.00065” x 20” x 50 rr. 

Prices Are Per Roll 
Silver 


Plain 
Embossed 


Colors 


Plain 
Embossed 


CERAMIC COMPANION FOILS (D) 
.00065” x 20” x 50 rr. 
Spain Bahama $1.05 
France India 


Brittanica Monaco 
Barcelona 
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PUFFING FOIL — 1 LB. ROLLS 
.00065” x 614” WIDE 
Silver (Approx. 185 Ft.) 


Plain $1.00 
Embossed $1.10 


Colors (Approx. 135 Ft.) 


Plain $1.25 
Embossed $1.35 


Plain—Bright or Dull 
Embossed—Grapeleaf, Petite or Cloverleaf 


Packed 25 Rolls per item per certon—No mixed cartons. 
Freight allowed on 175 rolls and over. 

Items may be assorted for freight allowance. 

Terms: 


PRICES ARE SUBJECT TO CHANGE WITHOUT NOTICE 


Respondent's Exhibit 49-A 
THE COLONIAL HOTEL 
SPRINGFIELD, MISSOURI 
April 26, 1957 
Dear Harry; 


Called on Bob Mears and could not sell a thing—although 
he bought some foils from us a few weeks ago. 


He claims his business has gone down the past few 
months (very much) because of Austrian foils. 


Plain is being sold to Retailers at 85 Roll fancy foils 
at 1.00 Roll. He placed an order on enclosed Sample 2000 
Rolls Aug. delivery at .75 Roll—He said he had to—or lose 
his business. 


Of course I gave him a sales talk—told him we are going 
into better foils to build up industry not tear it down. 
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However—this is cutting into a plan and 95 items for 
sure Shenandoah Fl Co. is selling the retailers through 
here and really hurting our jobbers. 


Best regards 


JACK 


Respondent's Exhibit 50 


BOB MEARS, WHOLESALE FLORIST 
AND WAYNE’S FLORAL SUPPLIES 
SPRINGFIELD, MISSOURI 


May 20, 1957 


Arrow Brands, Ine. 
101 S. Robertson Blvd. 
Los Angeles 48, Calif. 


Personal Attention: Mr. Harry Roth 
Dear Mr. Roth: 


Pardon the delay in answering your many questions re- 
garding aluminum pot foil. I have been very busy and find 
myself two weeks behind on my paper work much less 
caughting up on my correspondences. 


We have several customers who in a years time will buy 
over 500 rolls of pot foil. Naturally the price has to be 
right. It must be competitive. We find these customers 
who use so much foil are not quality buyers, they are 
merchandisers cutting cost to the minimum. We also find 
that the so called better retail florist who are striving for 
quality and repeat customers; don’t buy nearly as much 
foil and will invariably take top quality foil. 


Therefore, the argument for better, heavier and longer 
lasting foil is not necessarily what florist are looking for. I 
would say the majority of the florist, the ones we call on, 
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are looking for price, not quality foil. I bring this all out, 
because we repeatily get conversation from salesmen who 
think that quality should be the objective of all foil buyers. 
It is not true. 


Here is a perfect example. We have four florist in one 
town in Arkansas that in a years time the four will buy 
about 2000 rolls. Our last trip into these floral shops, in 
the early part of April, we did not sell a single roll of foil. 
We found out that each one had bought Austrian foil from 
Shenandoah Co. at .85 per roll laid down. Up to this time 
we had all their business on plain foil at a legitimate price. 
We stressed to them quality, tearing of the foil, loss of 
color and keeping quality. Their answer; so what, we cover 
the pot and the way it goes, a fast, quick sale. If some- 
one can sell them Austrian foil, so can we. Also look in the 
Florist Review and see what Pollworth Co. is selling 
foil at. 


I have placed an order for 2000 rolls of foil which T pre- 
sume it coming from Austria. My cost is .85 per roll laid 
down in my store. I might add this is a very attractive 
embossed pattern at this price. I have a purchase order 
signed by Rice Baysdorfer for this amount. 


T ean also buy plain and embossed foil from Consolidated 
Bag and Foil Co. Somerville, Mass. at a cheaper price. 
Their price is .7664 per roll of plain foil laid down and 
.857 per roll on embossed. 


I will grant that Arrow Brands foil is the best that T 
have seen to my best judgment. However, if the customer 
wants price T’ll give him price. I sincerely can’t believe 
you can compare qualities in foil; like we can qualities in 
clothing. The purpose of foil is not worn or used over and 
over, again and again. So many florist think of it as a one 
shot, one time item. 


Another example: I have a customer selling 300 to 400 
pot mums per month on a very short mark-up. Can he 


afford Fantasy foil on the pots? Of course, not, and you 
couldn’t expect him to. There will always be price buyers 
as well as quality buyers. 


I hope I have answered some of your questions. It is 
not to my liking that I want to buy from foreign markets. 
I sincerely believe in keeping our money at home. But, 
when you start losing money on one item that cuts you out 
of several more. It is a bad situation, because we all 
know our cost in the United States is higher and higher. 
I am forced to buy from cheaper markets. 


Very truly yours, 


Bos Mears. 
Bob Mears 
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Respondent’s Exhibit 51 


cage aa 


') FEDERA LL TRADE Cops MISSION 
ORKET NO. 7G6 0 “ES EXHIBIT NO. e) Q 


are 
: THE MATTER OF “32% Lette 


7/2, ALUMIRUN OIL 


RErt InskeG ‘Re pprest 
Proven qua ity 


rofl in 
100, roll 
case lot. 


WHY PAY MORE 
19 leading best selling colors: moss, 
nile, chartreuse, emerald, red, gold, 
silver, copper, yellow, lavender, violet, 
purple, orchid, royal blue, med. blue, 
light blue, light pink, azalea pink, 
fuchsia. Rolls 20 in. x 50 ft. long. 
Write for sample. 
100 rolls 
25 rolls 


12 rolls 
You can’t buy better satin dull finish foil. 


C.C. PorssvortTs Co. | 


=e Mirwavuxes 1 macs cp 


| Salesman Letter August 1, 1957 


Salesman saw second order from 
Consolidated Paper Bag Co. with 
reduced prices. 


Embossed .95 Less 10% Less 2% 
Plain -85 Less 10% Less 2% 
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Respondent’s Exhibit 52-A 


HOTEL STATLER 
ST. LOUIS 
Aug. 1 
Hello Folks; 

This morning I saw the second order booked by Rex 
Parker for Consolidated Paper Bag Co. of Summerville, 
Mass. at 95 less 10% less 2% and 85 for Plain less 10% 
less 2%. 


This firm will sure hurt us and they will book up orders 
before we get around. 


How about a General letter to all accounts saying we will 
not be undersold so forth? 


I think it merits some action on Arrow Brands part!! 
Regards 


Jack 


Respondent's Exhibit 53-A 


REDMONT HOTEL 
BIRMINGHAM 3, ALA. 
Aug. 2: 

Dear Harry; 

Had a bad break in Memphis. 

Southern Wholesale buyer was out of town. 

Ramseys man was on the road and Reynold was home 
with virus. 

Mrs. Reynolds told me she just sent a check on account— 
and will try to clear up account in Sept. 

Was told Ramsey bought cheap foil but don’t know 
where. 

Just called on Birmingham Wholesale and he showed me 
copy of order 2000 rolls Glory from Highland at .74 roll. 


It first order 
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Respondent’s Exhibit 54 


HOTEL CHARLOTTE 
CHARLCTTE, N.C. 
Aug. 27 
Hello Folks 


Enclosed find orders on Rozzelle—Ship at once—Glory 
and Blossomtime. 


Balance of order you shipped by now. 


Hope you also shipped them Queens Lace—also bill at 
85 special. 

Had a rough time in Charlotte—Lion booked up—2 firms 
that I talked into cancelling orders Charlotte Fl Supply 
and Rattescee. 


Rattescee is account I sold for Ribbon Narrow one large 
bill. 
Klein shipped them twice and paid OK. 


Regarding A & B Florist Supply—I saw samples of 
foils from Austria—they want to place order with a firm 
don’t know name for 55 on Glory and 65 embossed they 
say its direct import for 4000 rolls. This account buys 
lots of our Blossomtime. 


Only told them I would write to you. 
Its lowest I have heard. 
Regards 


JACK 
c/o Miami Beach 


Hope you made Rozzelle a shipment. 


Copy of Consolidated Bag Reduced Price Listing 
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Respondent's Exhibit 56 


CENTURY FLORIST SUPPLY COMPANY 
DETROIT 1, MICH. 


August 29, 1957 
Arrow Brands, Inc. 
101 So. Robertson Blvd. 
Los Angeles 48, Calif. 


Attention: Harry W. Roth 
Dear Harry: 


Well, I was muchly surprised to hear some news yester- 
day, Harry, to the extent that you are exactly 10 cents a 
roll higher than your nearest competitor, Highland Supply, 
on foil. 


On a shipment of Satinfoil just received you charged 
us 85¢. Highland Supply is selling Satinfoil for 65¢ for 
Silver and 75¢ for colored—all 50 ft, rolls, same quality, 
freight allowed. 


They are also offering all embossed foils on the same 
basis, 75¢ on Silver and 85¢ on Colored. 


Now I do not know, Harry, whether you are familiar 
with the markets but this went out to the trade and is in 
effect as of September 1st. Naturally, this puts us in a 
hell of a light. Our catalogue is now out to the trade and 
we are going to be 10¢ a roll higher than our competitors. 
This is a tight spot for Century to be in. 


Did you konw this price was being offered to the whole- 
salers by Highland Supply? In fact, they were in here 
yesterday soliciting our business, and called our attention 
to the drop in price on foil. 


It rather stunned me. I asked just one question—how 
is your quality—and was told that it was absolutely the 
same. This is a true story, Harry, and I am asking you 
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to let me know if you were aware of the fact that the 
price had dropped, or were you notified by anyone. 


Will be awaiting your reply to the above. 
Very truly yours, 


Century Fiorists SuppLy CoMPANY 


CLARENCE J. BICKES 
Clarence J. Bickes 


Respondent's Exhibit 57 
September 4, 1957 


Mr. Clarence J. Bickes 

Century Florists Supply Company 
Box 324 

Detroit 32, Michigan 


Dear Mr. Bickes: 


Your letter, dated August 29, has been received. 


Mr. Roth is presently out of the city and we are holding 
your letter for his attention upon his return tomorrow, 
September 5. 


We are certain that, when he returns, Mr. Roth will 
promptly reply to your letter. 


Very truly yours, 


for 
Arrow Branps, Inc. 
R. Prenner 
Secretary to Mr. Harry W. Roth 
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Respondent’s Exhibit 58 


CENTURY FLORISTS’ SUPPLY CO. 
IMPORTERS — oo MANUEACTURERS _ sper WAL hh 
a Mean 


FEDERAL TRA 
Beet KAY 


“SHOP CENTURY’S CATALOG AND SAVE” _ 
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* HOW SHIP RECEIPT OF GOODS. 
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to let me know if you were aware of the fact that the 
price had dropped, or were you notified by anyone. 


Will be awaiting your reply to the above. 
Very truly yours, 


Century Fiorists SuppLy CoMPANY 


CLARENCE J. BICKES 
Clarence J. Bickes 


Respondent's Exhibit 57 
September 4, 1957 


Mr. Clarence J. Bickes 

Century Florists Supply Company 
Box 324 

Detroit 32, Michigan 

Dear Mr. Bickes: 


Your letter, dated August 29, has been received. 


Mr. Roth is presently out of the city and we are holding 
your letter for his attention upon his return tomorrow, 
September 5. 


We are certain that, when he returns, Mr. Roth will 
promptly reply to your letter. 


Very truly yours, 


for 
Arrow Branps, Inc, 
R. Prenner 
Secretary to Mr. Harry W. Roth 
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Respondent’s Exhibit 58 


CENTURY FLORISTS’ SUPPLY CO. 


IMPORTERS — MANUFACTURERS — JOBBERS S/WY“LCS 07 
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Respondent’s Exhibit 60 


COLA aC HHO” 


FOR 25th ANNIVERSARY CATALOG 
1957-1958 


i COMPLETE LISTING OF COLOR RANGE SEE PAGES 14 and 15 IN CATALOG 
OF WHICH IT NOW BECOMES A PART. 


SATIN POEL 


FINEST QUALITY 00065 GAUGE FLORIST FOIL 


ROLLS 20" WIDE — 50 FT. IN ROLL 


ik i 


2 wte~n 
Ness 41 

CO., Offical 
? — 


oe wit 


ey 
\N 


SPER ROLL 25 ROLLS 100 ROLLS 


SOc T3¢ wn 70¢ won 
SPLENDOR FOIL 


IN THE MATTER oF 
‘ACE REPORTING 


maces 


FINEST QUALITY 00065 GAUGE FLORIST FOIL 
ROLLS 20’' WIDE — 50 FT. IN ROLL 
PER ROLL 25 ROLLS 100 ROLLS 


0c S5e on 80c¢ won 
FLEURETTE FOIL 


FINEST QUALITY 00065 GAUGE FLORIST FOIL 
ROLLS 20°’ WIDE — 50 FT. IN ROLL 
PER ROLL 25 ROLLS 100 ROLLS 


90c 85c¢ ROLL 80c ROLL 
THE ABOVE ARE TODAY'S MARKET PRICES. YOU ADD 10% 
CENTURY FLORIST SUPPLY CO. 


BOX 324 


PETROIT 32, MICHIGAN 
3553 
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Respondent's Exhibit 62 
MEMORANDUM 
Sep. 27, 1957 


Arrow Brands, Inc. 
To: Harry W. Roth From: Clarence J. Bickes 


Dear Harry: 


Catty’s man was just in to see me with a new price 
list meeting Highland Supply Company’s prices. I just 
wanted to let you know what is going on. 


Kindest regards, 


CuaRrENCE J. BICKES 


Century Fvorists’ Suppry Co. 
4825 - 4th Ave., Detroit 1, Mich. 


Respondent's Exhibit 63 


H. D, CATTY CORPORATION 
Boston 14, MASS. NORWALK, CONN cuICaGo 6, ILLINOIS 


FD-12 
August 27, 1957 
DISTRIBUTORS—WHOLESALE ONLY 
Forist anp DEcoRATIVE Fort Rous 
00065” x 20” x 50 Ft. 
Prices are Per Roll 


Silver 
Plain $ .7 
Embossed $ .8é 


Colors 


Plain $ .85 
Embossed $ .90 
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Ceramic Companion Fors (D) 
00065” x 20” x 50 Ft. 


Span BawaMa 
FRANCE Inpra 
BRITTANIOA Monaco 
BaRCELONA 


Purrinc Fom—1 Ls. Rotts 
.00065” x 644” Wide 


Silver (Approx, 185 Ft.) 
Plain 
Embossed 


Colors (Approx. 135 Ft.) 
Plain 
Embossed 


Plain—Bright or Dull 
Embossed—Grapeleaf, Petite or Cloverleaf 


Packed 25 Rolls per item per carton—No mixed cartons. 
Freight allowed on 250 rolls and over. 

Items may be assorted for freight allowance. 

Terms: 1% 15 Days orn Net 30 Days 


Prices Are Subject To Change Without Notice 
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Respondent's Exhibit 64 


BEN’S SUPPLY HOUSE, INC. 
cHICAGO 25, ILLINOIS 
July 5, 1957 
Mr. Harry Roth 
Arrow Brands, Inc, 
101 S. Robertson 
Los Angeles, California 


Dear Harry: 


By this time, I am sure you have returned to loads of 
work and I know you would rather I not bother you too; 
however I did think it best to discuss the imported foil 
with you. 

We did debate it on your visit here, but as you recall we 
were not sure just what the delivered price would be. 


It now seems that we can have the imported foil delivered 
at 73 and 63¢. 


Thought you would like to know. 


We are leaving to-morrow for a weeks vacation; we 
shall be in South Haven, Michigan—phone #511 until 
the 13th of July. 


Hope you found the family well on your return. 


Please give my best to Reeva. 


Sincerely, 


Lucire 
Ben’s Suppiy Hovss, Inc. 
Lucie Sable 

LS. :db 


Lion Ribbon Co. quoted above prices, 
called Mrs. Sable 7/11/57 
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Respondent's Exhibit 65 


HUB FLORAL MANUFACTURING COMPANY 
BosTon 10, Mass. 


September 8, 1958 
Mr. Sam Applebaum 
Moskatel Wholesale Florist 
736 Wall Street 
Los Angeles, California 


Dear Sam: 


We have made a connection with one of the manufac- 
turers and converters of aluminum foil. There is a good 
possibility that we will be able to get the West Coast 
sales territory as representatives for them and as an addi- 
tion to our line. 


Before we take them on, I though it best to send you 
samples and prices of what they carry to see if possibly 


you were interested and also to invite your comments since 
we really don’t know too much about this type of mer- 
chandise. 


I am sending you four sample books of their foil. On 
orders of 150 rolls or over, all freight is prepaid from their 
factory. In addition, they offer a 2% discount if payment 
is made in ten days. This I don’t believe is offered by 
other foil manufacturers. 


The prices are as follows: 
2 x50 Roll .00065 Gauge Silver Plain ....... d 
2'7x 50 Roll .00065 Gauge Colored Plain ...... . 


20” x50’ Roll .00065 Gauge Silver Embossed ... .75 
20” x50’ Roll .00065 Gauge Colored Embossed .. .85 
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Please let me have your comments as soon as you have 
had an opportunity to look this over. If you care to place 
any orders, shipment would be at once. 


Sincerely, 


Roserr Marz 


Respondent's Exhibit 103 


ARROW BRANDS, INC. 
101 SOUTH ROBERTSON BLVD, 
LOS ANGELES 48, CALIFORNIA 


Effective: August 1, 1958 Wholesale Florists 
Florist Supply Jobbers 


PRICE SCHEDULE 
Wt. per Ctn. 


Pattern Size Gauge Packing or Case Price 


Snap Wrap 23” x 23” 001 one dozen to box 1.35 per box 
48 boxes to ctn. 45 Ibs. per etn, 


Home Plate 9” diameter 004 one dozen to box -70 per box 
48 boxes to ctn. 45 lbs. per etn. 


Celestial 19%" x21%" .00065 24 sheets to pkg. 1.60 per pkg. 
24 packs to ctn. 50 Ibs. per etn. 


Brocade 19%" x 21%" .00065 24 shects to pkg. 1.35 per pkg. 
24 packs to ctn. 50 Ibs. per ctn. 


Flora Dora 19%"x2i%"” 00065 24 shects to pkg. 2.00 per pkg. 
24 packs to ctn, 50 Ibs. per ctn. 


Flora Dora 2 Y"x 3%” 100 to cello pack .35 per pack 
Enclosure Cards 5 packs to box 
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Respondent's Exhibit 108 
STIPULATION OF FACTS BY ALL COUNSEL 


This firm, Brueder Teich, which is the largest Austrian 
manufacturer of metal foil, is located in Muehlhofen, lower 
Austria, in the Soviet Zone. 


During the past three years the firm has received loans 
of Austrian local currency counterpart funds totaling 3.9 
million Austrian schillings, or the equivalent of $150,000. 
Counterpart funds, as you know, derive from the sale of 
products imported by means of United States dollar assist- 
ance. These funds, which are deposited in a special account, 
are loaned or disbursed according to programs developed 
jointly by the United States and the participating country. 
The criteria used in developing these programs is deter- 
mined by the particular country’s economic needs; in the 
ease of Austria, the development of hydro-electric power, 
and the promotion of export industries of which Brueder 


Teich is one, enjoyed high priority. 


In addition to the counterpart loans, the Austrian Gov- 
ernment informs us that Brueder Teich received com- 
modities imported by the Austrian Government under direct 
dollar aid financing in the amount of $32,171, for which, 
of course, it paid the equivalent value in local currency. 
These commodities were principally raw materials used in 
the manufacture of foil. 


Kant K. Spriccs 
Attorney for Respondent 


Joun T. WALKER 
Counsel Supporting Complaint 
January 29, 1959 
Date 
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Respondent's Exhibit 109-A 


ARROW BRANDS, INC. 
101 sourH ROBERTSON BOULEVARD - Los ANGELES 48, CALIFORNIA 


October 8th, 1958 


Mr. Kahl K. Spriggs, Attorney 
Ellis, Houghton & Ellis 
Southern Building 
Washington, D. C, 


Dear Kahl: 


Following is the schedule indicating our annual sales 
of .001 gauge aluminum foil for the years 1956, 1957, and 
through October 1, 1958, inclusive: 


Net Weight $ Value 


1956 4,454 lbs. $3,370.20 
1957 18,462 lbs. 15,356.72 
1958 75,260 Ibs. 62,182.49 


These are estimates of sales based on our purchases of 
this gauge of material. From this particular gauge we 
manufacture pattern Amazon and similar items. It would 
be an astronomical accounting task to attempt to detail 
out the products this covers. 


The purchases of raw materials are rather closely geared 
to sales and the above schedule should, therefore, be suffi- 
cient for the purpose. 


Kindest regards. 
Most sincerely, 
Arrow Branps, Inc. 


Harry W. Rora 
Harry W. Roth 
President 
hwr/rs 
CC: Messrs. Margraf, Lennon, Murphy 


1340 
Respondent's Exhibit 109-B 


ARROW BRANDS, INC. 
101 soUTH ROBERTSON BOULEVARD - LOS ANGELES 48, CALIFORNIA 


December 22, 1958 


Mr. Kahl K. Spriggs, 
Ellis, Houghton & Ellis 
Southern Building 
Washington 5, D. C. 


Dear Mr. Spriggs: 


Referring to my letter of October 8, 1958, to you, and 
to the letter of Mr. James H. Kelley, Trial Attorney, Fed- 
eral Trade Commission, to you dated November 25, 1958, 
re Reynolds Metals Company, Docket No. 7009, the figures 
I gave for the .001 gauge aluminum foil for the years 
1956, 1957, and through October 1, 1958, relate only to foil 
sold to wholesale florist supply houses. What I meant 
in my letter was that we have a number of patterns for 


.001 gauge foil, of which Amazon was only one, and it 
would have been an extremely burdensome task to separate 
the amount of foil for the respective pattern items, 


Very truly yours, 


Arrow Branps, Ino. 


Harotp Moses 
Harold Moses 


oe 


IN THE! 


United States Court of Appeals 


For rae Disrricr or ConomsBra Crrcurr 


No. 15,646 


| 
Reynoips Merats Company, a corporation, Petitioner, 
s | 


Vv. 


Feperan Trape Commission, Respondent. 


On Petition to Review an Order of the 
Federal Trade Commission 


BRIEF FOR PETITIONER 


Wooprson P. Hovcuton 
Kant K. Sprices 
504 Southern Building 
Washington 5, D. C. 
Attorneys for Petitioner 


Gustav B. Marcrar United St 
eee C 
W. Tosrn Lennon 4 evi of Appeals 


Joun H. Gatea a of Cétianbte Cireuit 
Reynolds Metals Building FILE 


Richmond, Virginia Nov2s 1961 
Of Counsel | 


A cS 


Press or Brron S. ADams, WasHIncron, D.C. 


STATEMENT OF QUESTIONS PRESENTED 


1. Did the Commission improperly determine and con- 
clude that the ‘production and sale of decorative aluminum 
foil to the florist trade’’ is the relevant line of commerce 
within the meaning of Section 7 of the Clayton Act, as 
amended? 


2. Did the Commission improperly determine and con- 
clude that the acquisition is in violation of Section 7 of the 
Clayton Act, as amended? 


3. Did the Commission improperly order divestiture of 
Reynolds’ plant at Torrance, California, in the light of 
the factual situation and the statute? 


4. Upon Reynolds’ petition should not the Commission 
have reopened the cause for new and additional evidence 
and upon Reynolds’ application should not this Court re- 
open the cause to adduce additional evidence before the 
Commission? 


Jurisdictional Statement 
Preliminary Statement 
Statement of the Case 
Statutes Involved 
Statement of Points 
Summary of Argument 
Argument 


1. The Commission Improperly Determined and Con- 
cluded That the ‘‘Production and Sale of Decora- 
tive Aluminum Foil to the Florist Trade’’ is the 
Relevant Line of Commerce Within the Meaning 
of Section 7 of the Clayton Act, as Amended .... 


. The Commission Improperly and Contrary to the 


Record as a Whole Determined and Concluded 
That the Acquisition is in Violation of Section 7 
of the Clayton Act, as Amended 


. Upon Reynolds’ Petition the Commission Should 
Have Modified Its Order of January 21, 1960 by 
Deleting the Divestiture Provisions With Respect 
to Reynolds’ Plant at Torrance, California 


. Upon Reynolds’ Petition the Commission Should 
Have Reopened the Cause for New and Additional 
Evidence, and Should Not This Court Reopen for 
Such Purpose 


Conelusion 


CITATIONS 
SraTvres: 


Title 5, United States Code 
Section 1006 (c), 60 Stat. 241 
Section 1009 (e), 60 Stat. 243 


Title 15, United States Code 
Section 18, 64 Stat. 1125 1,18 
Section 21 (b) & (¢), 73 Stat. 243 1, 18-19, 24, 48 
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Dolcin Corporation v. "Federal Trade Commission, 94 
U.S. App. D.C. 247, 219 F. 2d 742, cert. denied 348 
U.S. 981, 99 L. Ed. 763, 75 S. Ct. 571 
Erie Sand and Gravel Co. v. Federal Trade Commis- 
ston, 291 F. 2d 279 
Flemming & McNutt v. Federal Communications Com- 
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“International Boxing Club of New York v. United 
States, 358 U.S. 242, 3 L. Ed. 2d 270, 79 S. Ct. 245 
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No. 6901 
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National Labor Relations Board v. Cranston Print 
Works, 258 F. 2 
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365 U.S. 320, 5 L. ed. 2d 580, 81 S. Ct. 

The Enterprise ‘Company v. Federal Gone 
Commission, 97 App. D.C. oe 231 F. 2d 708 

*United States v. Brown Shoe Co., 179 F. Supp. 721, 
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United ‘States “i es Stes ene, 334 U. a. 
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IN THE 


United States Court of Appeals 


For tae Distaicr or Corumpia Crecurr 


No. 15,646 


Reywotps Metats Company, a corporation, Petitioner, 


Vv. 


Feprran Trane Commission, Respondent. 


On Petition to Review an Order of the 
Federal Trade Commission 


—_—_ 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case is here on petition by Reynolds Metals Com- 
pany to review and to set aside a final order of the Federal 
Trade Commission in a proceeding instituted by the Com- 
mission charging a violation of Section 7 of the Clayton 
Act, as amended (15 U.S.C., § 18, 64 Stat. 1125), requiring 
Reynolds to divest itself of certain stock and assets of 
Arrow Brands, Ine. acquired by Reynolds on August 31, 
1956. This Court has jurisdiction to review such final order 
of the Commission under 15 U.S.C., § 21, as amended, 73 
Stat. 243, and under 5 U.S.C., § 1009, 60 Stat. 243. 
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PRELIMINARY STATEMENT 


The Commission issued a complaint (JA 2) December 
27, 1957 charging Reynolds Metals Company with a viola- 
tion of Section 7 of the Clayton Act, as amended, because 
the acquisition of the stock and assets of Arrow Brands, 
Inc., a company then engaged in converting aluminum foil 
and selling it throughout the United States to wholesale 
florist supply houses, ‘‘may have the effect of substantially 
lessening competition or tending to create a monopoly in 
the production and sale of decorative aluminum foil to the 
florist trade.’’? After answer (JA 7) and hearing the 
Examiner rendered an initial decision on March 3, 1959, 
finding a violation of Section 7 resulting from the acquisi- 
tion (JA 15). Upon appeal the Commission on January 
21, 1960 affirmed with certain modifications (JA 51). 
Reynolds duly filed on March 11, 1960 a motion to reopen 
the case for additional evidence, for rehearing, and to 
modify the final order of divestiture (JA 67), which 
was denied March 30, 1960 in an opinion which altered 


the import of the final order (JA 95). On April 1, 1960 
Reynolds filed in this Court its petition for review (JA 
101). On May 16, 1960 Reynolds filed herein an appli- 
cation for leave to adduce additional evidence before the 
Commission, which was denied under date of August 24, 
1960 (JA 107). Thereafter, the prehearing stipulation 
was filed and approved (JA 107, 111). 


STATEMENT OF THE CASE 

Petitioner, Reynolds Metals Company, is an integrated 
producer of aluminum and all its products and, including 
its predecessor, United States Foil Company, has been in 
the foil business since the early 1930’s. Originally its 
products were lead, tin and composition foil, and later 
aluminum foil. Historically, the foil has been used for 
wrapping of various articles. Reynolds has pioneered 
many new and different uses for aluminum foil and its 
business from its earliest history has embraced every 
application and use of foil. (CX 26, pp. 15, 302; CX 27, 
p. 19; CX 28, pp. 31-33; CX 29, p. 18). 
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After August, 1939, Reynolds expanded its business to 
include production of primary aluminum. Its production 
was enlarged due to the necessities of World War II; the 
demand for aluminum thereafter; the occurrence of the 
Korean conflict; and the increased acceptance and use of 
aluminum in the industrial economy of the United States. 
The increase in production was accomplished by lease and 
later purchase from the United States of plants built and 
owned by the government used for various steps in the 
production of primary and fabricated aluminum. During 
World War IT and the Korean crisis, Reynolds further ex- 
panded its facilities for the production of primary alumi- 
num (I.D. pars. 2-7, JA 17-18 as modified by the Com- 
mission’s final order deleting paragraph 6). 

Aluminum Company of America (Alcoa) has been and is 
now the largest aluminum producer in the United States, 
wholly integrated from mining of ore to end products, 
including decorative foil, with plants strategically located 
throughout the United States (I.D. pars. 9,10 and 11, JA 
19-20; CX 45, p. 5; CX 51, p. 3; RX 21; RX 22). 

Kaiser Aluminum & Chemical Corporation (Kaiser) is 
an integrated producer of aluminum from bauxite down 
through the foil converter level, being a major producer 
of primary and fabricated aluminum products (I.D. pars. 
12 and 13, JA 21; CX 41, p. 2; CX 42, pp. 8-10; CX 43, p. 3; 
CX 55; CX 112; RX 25; RX 26). 

There are three partially integrated producers of primary 
aluminum and aluminum foil in the United States: Ana- 
conda Company, through its ownership of Cochran Foil 
Company; Revere Copper & Brass Company, through 
ownership of Standard Rolling Mills, Inc. and through own- 
ership with Olin-Mathieson Chemical Corporation of Ormet 
Corporation; and Aluminum Foils, Inc., subsidiary of 
Swiss Aluminum Company. The foil of those companies 
is sold for the same end uses as that of Reynolds, Alcoa 
and Kaiser (I.D. par. 15 (a), (c), JA 22-23). 

The following companies, among others, are engaged in 
the rolling of aluminum foil obtaining their raw material 
requirements, low gauge aluminum sheet, from Alcoa, 
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Kaiser, Ormet, Reynolds and others and selling throughout 
the United States their products, which include aluminum 
foil suitable for use by florists, and through channels of 
commerce acquired by and used by florists and by other 
trades: Johnston Foil Manufacturing Company recently 
acquired by Standard Packaging Corporation; Republic 
Foil & Metal Mills, Inc.; Stranahan Foil Co., Inc.; R. J. 
Reynolds Tobacco Company, through its subsidiary, Archer 
Aluminum Company; and Aluminum Foils, Inc., a subsidi- 
ary of Swiss Aluminum Company (I.D. par. 17, JA 24). 

Aluminum foil is a fabricated product evolved as follows: 
Bauxite ore by the Bayer process is converted into alumi- 
num oxide, called ‘‘alumina,’’ which is reduced by the 
Hall electrolytic process to molten aluminum, siphoned off 
and cooled in forms called ‘‘pigs.’? The metal is then 
alloyed and cast into rolling billets which are heated and 
repeatedly passed between the rolls of a rolling mill and 
reduced to desired thickness. Further rolling converts 
sheets into foil. Aluminum 0.250 of an inch in thickness 
and greater is considered plate; flat products under 0.250 
of an inch to 0.006 of an inch are considered sheet and 
those under 0.006 of an inch are considered foil (Stipula- 
tion of Fact (CX 1), pp. 5-10, JA 1166; CX 29; CX 117, 
page 154-1). 

Aluminum foil is a flat-rolled sheet thinner than 0.006 
inch in gauge, 99.45 percent pure aluminum, dead soft, 
O temper, oil free and dry. It is commonly used in con- 
tinuous roll form for most converting and packaging oper- 
ations but can also be furnished in sheets. Soft foil can 
be molded, crimped and formed easily and may with rela- 
tive ease be colored, lacquered, embossed, printed and 
laminated’ (I.D. par. 19, JA 25). 

A number of properties or qualities are responsible for 
the usefulness of aluminum foil as a packaging or wrap- 
ping material. One of its attributes is its appearance, 
which may be fully utilized for the point-of-purchase eye 
appeal. A wide latitude of decorative effects can be ob- 


1The resulting product of joining two or more sheets or films together; 
€.- paper to foil, cellophane to foil, ete. (RX 104, p. 10). 
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tained by coloring or lacquering, embossing, printing and 
laminating. Foil offers a complete range of decorating 
possibilities. It may be colored in a rainbow of shades in 
various degrees of brightness (RX 26, p. 279). 

There are thousands of uses for aluminum foil. Fully 
three-quarters of it is used in some form of packaging or 
wrapping. Some principal end uses are: semi-rigid con- 
tainers for bakery products, specialty foods and frozen 
cooked foods. Unsupported foils are also made into milk 
closures, florist wraps, as well as tags, name plates and 
sealing tapes. Other uses include wraps for yeast, hard 
candy, chocolate and cheese and overwraps for frozen food 
trays, liquor and wine bottle wraps, window display pur- 
poses, and household wrap (I.D. par. 20, JA 25). 

For other applications, foil in combination with pack- 
aging materials, such as paper, plastic or cellulose film, and 
heat-seal coatings is used as direct wraps for chewing gum, 
candy bars, chocolate, tobacco, butter, cheese photographie 
film and others; as carton overwraps for dried fruit, frozen 
foods of all descriptions, prunes, dates, figs, cookies, etc.; 
as case liners for lettuce, citrus fruits, celery and cauli- 
flower; as bags or sealed pouches for breakfast cereals, 
leavening agents, potato chips, nuts, coffee, cocoa, tea, dry 
soups, drugs and cosmetics (I.D. par. 21, JA 25). 

Foil is combined with paperboard for brown-and-serve 
trays, cake boxes, fibre drums, box liners, tube and can- 
ister liners and ice cream containers. Materials packed 
in such containers include oils, greases, refrigerated bis- 
cuits, self-rising flour and cake mixes, chemicals and metal 
parts. Foil body, neck and throat labels are employed 
extensively on glass bottles for packaging beer, wine, 
spirits, olives, condiments, ete. Specialty decorative uses 
of foil include tags, seals, name plates, gift wraps, labels, 
shredded foil, gift boxes and embossed rigid containers 
(I.D. par. 22, JA 25-26). 

The consumption of domestic converted aluminum foil 
was 192,000,000 pounds in 1956 and for 1957 was 216,000,000 
pounds according to ‘‘Facts for Industry, Aluminum Foil 
Converted,’’ issued by Bureau of Census, United States 
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Department of Commerce, 1957, representing a 10 percent 
increase over 1956. The most significant end uses for 
aluminum foil were stated in such report as follows: locker 
plant, freezer, restaurant and household, packaging foil, 
61 million pounds; metal containers for foods and bakery 
goods, 28 million pounds; tobacco, 18 million pounds; and 
insulation foil, 10 million pounds. Decorative foil accord- 
ing to that report accounted for 8,269,000 pounds of foil 
converted in 1957, and 9,761,000 pounds for 1956 (I.D. par. 
23, JA 26).? 

Converting in regard to aluminum foil, is a generic term 
applied to anything done to the plain metal foil beyond 
that point. Converting could be laminating, embossing, 
lacquering or coloring, or rolling it up in 25 ft. rolls for 
household foil distributed by Reynolds as ‘Reynolds 
Wrap.’’ Conversion, therefore, means to change from plain 
foil into something else usually into an end product, em- 
bracing all fabrication beyond the plain foil state (JA 
171). 

Lacquering or coloring aluminum foil is to apply to it 
a nitrocellulose lacquer, or the equivalent, containing a dye 
or a pigment which produces a color, commonly used for 
decorative purposes (JA 170; RX 104, p. 9). 

Embossing means to deform the metal by introducing a 
design into it (JA 169; RX 104, p. 8). 

The plain ‘‘silver’’ foil which finds its way to the retail 
florists, is exactly the same unlacquered, unembossed, 
‘silver’? foil used in any number of various ways pro- 
duced in vast quantities by the entire aluminum industry, 
including integrated and nonintegrated companies. Plain 
(silver) aluminum foil is foil as it comes from the rollers. 
It has no characteristics distinguishing it from other foil. 
It has no metallurgical, chemical or alloy difference. It is 
the regular commercial purity aluminum foil annealed, 
dead soft, dry. It is unmounted, which means that no 
other material is joined or laminated to it, such as paper 
or cardboard, and it is likewise not colored or embossed. 


2It is estimated that 1.5 million pounds of foil from domestic and foreign 
sources were consumed annually by florists (I.D. par. 58, JA 37). 
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A number of samples of plain foil are in the record. 
Colored or lacquered foil is ‘‘silver’’ foil to which coloring 
or lacquering, as it is called, is applied. It can be done 
simultaneously with embossing and by printing, gravure 
or flexographic presses. Many samples of colored foil 
are in the record. Embossed foil is plain ‘‘silver’’ foil 
or colored or lacquered foil which has had a design im- 
pressed upon it. The record contains many samples of 
embossed foil (JA 166-174, 180-181, 418-419, 458, 657, 660- 
661, 743-745, 754; CX 39, JA 1252; CX 105; OX 106, JA 
1275; CX 117, p. 16-1-1 et seq.). 

The gauge of the above foil finding its way to retail 
florists is mainly .00065 inch. That gauge has no physical 
characteristic specially making it required or essential for 
a flower pot wrapper, except that it is the thinnest foil, 
or foil with the least metal content, which can be used 
without undue tearing. Price rather than physical attri- 
butes has evolved such gauge. Heavier foil can be used 
more advantageously as pot wrappers, though more expen- 
sive, and a substantial amount of heavier gauge foil is so 
sold and used. Foil is rolled commercially with a tolerance 
of 10% in gauge, plus or minus. Thus, Reynolds Wrap, 
which is .0007 inch in gauge, with the above tolerance, 
could be .00063 inch in gauge and .00065 inch gauge foil 
used by florists, with the tolerance of 10% plus, could be 
.000715 inch gauge. As a matter of fact, such so-called 
standard gauge of .00065 inch averages .00068 inch. Alcoa 
wrap was produced for a long time at a gauge of .00065 
until the competition of Reynolds Wrap forced it up to 
0007. There is no practical difference between plain 
‘silver’? foil used by florists and Reynolds Wrap and other 
household wraps (JA 182-183, 286-287, 334, 362-363, 438- 
439, 511, 520-521, 567-568, 632-634, 648, 738, 743-745, 750- 
751, 817-820, 950-951, 984-985, 990, 1051, 1123-1124; RX 28; 
RX 109, JA 1339; RX 5 A-N, JA 1303). 

Coloring and embossing may be accomplished in one 
operation and are treated together. Coloring and emboss- 
ing are not peculiar or distinctive features of the foil which 
finds its way to the retail florists. Colored and embossed 


8 


aluminum foil is as old as aluminum foil itself. It was 
produced by Reynolds, or its predecessor United States 
Foil Company, as early as 1922 and was colored and em- 
bossed in Europe prior thereto. Alcoa; Kaiser; Revere; 
Cochran; Johnston; Archer Aluminum (R. J. Reynolds 
Tobacco Company); Milprint, Inc.; Fisher; Parsons and 
Whittimore; Foxon; Cameo; Foileraft; and a large number 
of the some 220 converters throughout the United States 
listed in CX 60 A-G are likewise coloring and embossing 
aluminum foil. Colored and embossed foil is used for and 
provides a complete range of decorating possibilities. It 
is used for multitudinous applications of packaging, both 
rigid and flexible, and is highly advertised for such pur- 
poses. Some indication of the history, application and 
extent of use of colored and embossed foil appears first in 
the sample books in the record and the literature on the 
subject also in the record (JA 166, 172-174, 179-181, 458, 
737, 741-742, 755-759, 764-766, 768-771, 820; RX 22; RX 26, 
pp. 279-82). 

Some of the very same foil which ultimately finds its way 
to the retail florists is also sold for decorative purposes to 
department stores, to fruit packers, wholesale paper 
jobbers, wineries and distilleries for wrapping of bottles, 
for floats, stage settings, candy wraps, Christmas tree 
decorations and for various other decorative purposes. 
This is all made on the same machinery (JA 286, 313-314, 
334, 349-350, 366-368, 511, 520-521, 565-567, 622-623, 633- 
634, 647, 653, 657-658, 666, 752-753, 949-950, 962, 1004-1005, 
1036, 1038, 1040, 1051-1052, 1123; RX 23; RX 26, p. 280; 
RX 43; RX 107). 

Reynolds’ colored and embossed foil was sold in the 
late 1930’s to Morris H. Levine who distributed it as 
florist wrap to the wholesale florist supply houses. Foil 
samples of United States Foil Company and of Reynolds 
in the record as RX 1, 2, 3, 4, 16, 17, 18, 19 and 20, reveal 
foil suitable for use for many wrapping purposes, includ- 
ing wrap for potted plants. The term ‘‘Deko-Art’’ was 


3CX 112 shows colored foil converted by Kaiser and shows it was suitable 
for ‘‘ florist foil’? 
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employed by Reynolds for colored and embossed foil prior 
to 1928, and appears on sample book RX 20. Reynolds 
supplied colored and embossed foil to Arrow Brands in 
the earlier day of its operations (1948-50), which Arrow 
Brands simply rewound into short resale rolls (JA 298- 
300, 303). Reynolds has abundant facilities for all kinds 
of converting, including coloring or lacquering, embossing 
and printing (JA 281-283, 298-299, 616 et seg.; CX 27; CX 
30, JA 1204; RX 22). 

Arrow Brands, Inc., the acquired company, was incor- 
porated in 1945, by Harry W. Roth, who since that time 
and until August 31, 1956 was, for all practical purposes, 
its sole owner and its active and aggressive manager. 
Prior to starting his own business, Roth had been a travel- 
ing salesman for a New York City florist supply house and 
conceived a large potential for foil as a decorative wrap- 
ping for flower pots and cut flowers (I.D. par. 25, JA 26). 

Starting with relatively little capital he made an arrange- 
ment with a San Francisco concern, the John T. Raisin 
Corporation, to spool, color and emboss plain alumi- 
num foil to designs of his own origination which were 
highly successful. After disagreement with Raisin, Roth 
for a time purchased his foil, colored and embossed, from 
Reynolds in jumbo rolls, spooling and rewinding it for 
the wholesale florist supply trade. Still later he had his 
converting done, again to his own individual designs, by 
Western Foil Converters in Berkeley, California. His 
suceess in salesmanship, newness and design enabled him 
in 1953 to rent a plant and to acquire the necessary ma- 
chinery and thereafter to do his own converting. Success 
against competition, due to vigorous salesmanship and to 
originality of coloring and design and being one step ahead 
of that competition, built his business with wholesale florist 
supply houses up to the point of assets of about a half 
million dollars and sales of approximately $600,000 in 
1956. Arrow Brands was purchasing 90% of its unmounted 
aluminum foil from Reynolds (236,000 pounds—$165,000 
first eight months of 1956). It had one plant (space leased), 
four part-time salesmen, nine hourly employees plus extra 
hourly employees during rush seasons, and seven adminis- 
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trative employees. Sales of Arrow Brands for 1957 of 
all foil products amounted to $591,047.39. About 85% of its 
sales was to wholesale florist supply houses throughout the 
United States. It did not sell to retail florists (JA 288-301, 
317-320, 333-334; CX 142). 

There are from 600 to 700 wholesale florist supply houses 
in the United States. Wholesale florist supply houses 
handle many items, of which foil, plain, colored, and em- 
bossed, is one. There are an estimated 25,000 retail florists 
in the United States (JA 1147; RX 37). 

Following the acquisition on August 31, 1956 Mr. Roth 
was engaged by Reynolds under an employment contract. 
He continued as president of Arrow Brands and was made 
manager of Reynolds’ decorative foil division, which in- 
cludes gift wrap (JA 775-777; CX 7). 

Reynolds, prior to acquisition, felt that there was a large 
market for the processing and sale of decorative aluminum 
foil for use as gift wrap. It considered the experience and 
capabilities of Mr. Roth to be well adapted to development 
of such sales, and while it expected to retain the business 
which Arrow Brands had, the primary purpose was sales 
effort directed to gift wrap. To that end a new plant was 
built at Torrance, California, under the supervision of 
Mr. Roth, as a crash program for gift wrap. The funds for 
the land, plant, and equipment came from Reynolds, which 
has title thereto. The gift wrap program advanced (hear- 
ings closed in October 1958) to the point of test showings 
at two department stores in November 1958 (JA 320, 113- 
776, 1113-1114; CX 24, JA 1201). 

Foil sold to wholesale florist supply houses by Arrow 
Brands was produced with its machinery located in Rey- 
nolds’ Torrance plant (JA 776, 1114, 1145). 

The use of foil, plain, colored, and embossed, is of sec- 
ondary importance in the sale of flowers. Its primary 
service is to cover rather ugly pots and yet to avoid having 
the pots too decorative so that they detract from the flowers 
themselves; also to adorn the pot in such way as to make 
an attractive unit presentation of a plant in a pot. The 
designers in the florist shops, i.e, the persons who wrap 
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the pots with foil and prepare the plants for sale, like 
to think of themselves as individual artists who can pro- 
duce something distinctive and separate and apart from 
their competitors; in short as individualistic in their 
arrangements (JA 1157-1158). 

The use of .00065 gauge foil is not confined to pot wrap- 
pers. Other uses are: suppository wrap, novelties, candy 
wrap, candy box liners, cover for take-out coffee, meat 
interleaving, over liners, household wrap, tape, masking 
for painting, condensers, potato wrap, candle wrap, and 
Christmas decorations. Uses of .0007 gauge foil are as 
follows: potato wrap, frozen pastry, cork cover, stick shoe 
polish wrap, sandwich wrap, food wrap, burn proof table 
pads, fruit wrap, steak wrap, pizza wrap, plant roots wrap, 
tamale wrap and household wrap (JA 334, 511, 520-521, 567- 
568, 632-633, 737-738, 819-820, 962, 1051, 1123-1124, RX 29, 
JA 1315). 

H. D. Catty Corporation simply put a different label 
(Qualitas) on foil rolls which otherwise would be sold to 
wholesale florist supply houses and sold them through the 
same salesmen to department stores and to others for 
decorative uses (JA 633-634, 646, 1005; RX 13). 

Leon Moskatel and Company, a large wholesale florist 
supply house in Los Angeles, California, with wide geo- 
graphical distribution, sold colored and embossed foil, in 
the same form as that used by florists for many different 
uses, in rolls labeled ‘‘A 1000 different uses’? (JA 1031 et 
seq., 1038-1040; RX 43; RX 44). 

Johnston Foil Manufacturing Company (acquired in 
1958 by Standard Packaging Company, New York), is one 
of the oldest foil rollers in the United States, having been 
engaged in rolling since 1889. In its advertising and 
sample books are shown about 24 different colors of foil 
for many uses, including florists’, available in any desired 
gauge (JA 166, 520-521, 742, 818; RX 23; RX 107). 

The pattern of converting or processing and distributing 
plain, colored, and embossed foil ultimately used by florists 
is varied, complex, and with composite and split levels. 
Some firms buy plain foil in jumbo rolls and convert by 
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coloring or embossing, or both, and by spooling, rewinding, 
and packaging and selling to the supply houses. Others 
purchase foil from the rollers of foil in large rolls, colored 
or embossed, or both, and spool, rewind, and package them 
into small rolls. Some import either in large rolls or in 
finished rolls, packaged, labeled, and ready for shipment. 
At least one converts in the United States, and sells both 
to wholesale florist supply houses and to retail florists 
throughout the United States, and at the same time imports 
foil packaged, labeled and ready for shipment and use by 
florists, selling it likewise throughout the United States, 
both to wholesale florist supply houses and to retail florists. 
Others, such as large mail order wholesale florist supply 
houses, import foil packaged, labeled and ready for ship- 
ment, and sell it directly to retail florists throughout the 
United States. Some other wholesale florist supply houses 
import larger quantities of foil, packaged, labeled, and 
ready for shipment and then resell to smaller wholesale 
florist supply houses and also direct to retail florists. At 
least one imports, converts, and sells to wholesale florist 
supply houses (JA 343, 448-449, 490, 523-525, 563-564, 587- 
608, 609-611, 626-628, 632-633, 656-657, 674-675, 771-772, 
779-780, 828, 896, 905-906, 918, 922-924, 947, 949, 956-960, 
966-967, 981-983, 1012-1015, 1036-1038, 1056-1057, 1066-1067, 
1079-1083, 1152-1153 ; RX 37; RX 38, JA 1316; RX 50 A&B, 
JA 1320; RX 51, JA 1323). 

The foil which is used by the retail florists has various 
forms, shapes, and gauges. Some of it is in rolls 20 inches 
wide by 50 feet in length; other is in rolls 24 inches by 50 
feet. While the foil used by florists is mainly .00065 gauge, 
yet some foil so used is .0008 in gauge, some .001, and still 
other foil .004 in gauge (JA 286, 301-303, 308, 362-363, 366, 
398, 418, 425, 443-444, 486-487, 520-521, 565, 645, 927, 1115- 
1119; RX 83; RX 85; RX 109, JA 1339). 

Various firms engaged in converting or processing or in 
distributing aluminum foil finding its way to florists are 
as follows: Arrow Brands, Los Angeles, California; H. 
Jacobson & Company, Worcester, Massachusetts ; Highland 
Supply Corporation, Highland, Illinois; John T. Raisin 


13 


Corporation, San Francisco, California; Western Foil Con- 
verters, Berkeley, California; M. H. Levine Corporation, 
New York City; H. D. Catty Corporation, Huntley, Illinois 
and Norwalk, Connecticut; Lion Ribbon Company, New 
York City; Johnston Foil Manufacturing Company, St. 
Louis, Missouri; Consolidated Bag & Foil Company, 
Somerville, Massachusetts; Archer Aluminum, Winston- 
Salem, N.C.; Rice-Bayersdorfer, Philadelphia, Pennsyl- 
vania; Shenandoah Floral Supply Company, Mechanics- 
burg, Pennsylvania; Metal Goods Corporation, St. Louis, 
Missouri; C. C. Pollworth Company, Milwaukee, Wiscon- 
sin; Floral Supply Syndicate, Los Angeles, California; 
Sidney Adler Company, San Francisco, California; Pacific 
Ribbon Mills, Los Angeles, California; A. B. Howard Com- 
pany, New York; Winter Wolff, New York; Brueder- 
Teich, Vienna-Muehlhofen, Austria (E. DeVries and Com- 
pany, New York City, sales agent). 

The price structure of the aluminum foil which finds its 
way to the florist users is principally affected by the 
activities of the foreign foil converters or processers, to- 
gether with the United States sales agents or importers 
thereof; the ways and means of distribution and sales of 
such foil to the retail florists; and by the territorial sales 
coverage and the respective prices charged by the large 
wholesale florist supply houses to the retail florists which 
are in some cases equal to and in others no more 
than 10¢ a roll above the prices of the converters to 
the wholesale florist supply houses. The effect of that is 
to compel the wholesale florist supply houses which buy 
from the domestic converters to procure their foil at 
such prices as will enable those jobbers to meet the prices 
of their competitors handling the foreign foil. That has 
resulted, since 1953, in the driving downward of prices 
charged by the converters and also charged by the whole- 
sale florist supply houses, reaching its culmination in 1957. 
Florist supplies jobbers cannot profitably handle foil at 
such small margin of 10¢ a roll. The effect upon the price 


4 Details and methods of operation of such firms are set forth in Appendix A 
to this brief. 
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structure has been further heightened by a split or two-level 
method of selling on the part of the larger wholesale florist 
supply houses in the United States, which sell foreign 
foil both to retailers and to some of the smaller wholesale 
florist supply houses, and also by at least one converter, 
which domestically converts foil and also imports foreign 
foil from Italy in finished form, selling both to the florist 
supplies jobbers and to the retail florists (JA 641, 663-664, 
829, 833-834, 889, 895-896, 923-926, 934, 947-949, 956-958, 
960-961, 967-969, 976-979, 1009, 1013-1014, 1031, 1036-1038, 
1054, 1062-1063, 1067, 1076-1078, 1086, 1146-1147, 1152- 
1154, 1157-1158; RX 37, pp. 10-13; RX 50 A&B, JA 1320; 
RX 51, JA 1323). 

The competitive forces involved in the sale of aluminum 
foil for florist use is an intermingled composite, with 
domestic converters of aluminum foil having foreign sup- 
pliers of such foil; domestic converters of aluminum foil 
having domestic suppliers of such foil; foreign converters 
exporting to the United States and selling to wholesale 
florist supply houses which in turn sell to smaller wholesale 
florist supplies jobbers, as well as to retail florists; large 
wholesale florist supply houses which import foil in finished 
form and offer it to retail florists throughout the United 
States by mail order and by salesmen, and with one, at least, 
domestic converter, Lion Ribbon Company, New York, 
which also imports and sells its products both to wholesale 
florist supply houses and to retail florists throughout the 
United States. Such competitive forces are interacting 
and are intensified throughout the United States owing to 
the fact of the wide geographical coverage of the large 
wholesale florist supply houses, some of which themselves 
have national coverage. Small lot purchasers of 50 rolls 
and under are thus enabled to obtain aluminum foil with 
prompt delivery. The casual or driblet florist user may 
even procure decorative foil from a five and ten cent store 
(JA 313, 641, 663, 829, 889, 895-896, 923-926, 934, 947-949, 
956-958, 960-961, 967-969, 973-974, 976-980, 1009, 1011 e¢ 
seq., 1031, 1036-1038, 1054-1056, 1062-1963, 1067-1069, 1076- 
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1077, 1078-1086, 1088-1089, 1090, 1096, 1140-1141, 1152- 
1154; RX 50 A&B, JA 1320). 

Price is the motivating factor in the sale of alumi- 
num foil to the retail florists. This is particularly true 
of plain silver foil and plain colored foil, the latter of 
which constitutes the great majority of foil used by the 
retail florists. Embossing designs can be easily copied 
and designs submitted by the customers can be readily 
embossed on the foil. Jobbers selling a number of supplies 
may have a competitive advantage in selling or may be 
better able to sell the aluminum foil. Promptness of de- 
livery and ability promptly to deliver are some influencing 
factors, but in view of the geographical distribution of the 
converters and the large wholesale florist supply houses, 
including those handling imported foil, such advantage is 
largely limited and confined to fill-in orders which are of 
small lots (JA 311-312, 363-364, 514-515, 558-559, 634-635, 
638-639, 661-662, 666-667, 781, 828-829, 833, 929, 946-947, 
952-954, 979-980, 982, 984-986, 1018, 1019-1020, 1036-1037, 
1055-1056, 1068-1069, 1072-1073, 1150-1151, 1155-1157; RX 
50 A&B, JA 1320). 

Advertising has little effect in accomplishing sales of 
aluminum foil either to the wholesale florist supply houses 
or to the retail florists. Price, delivery or service, per- 
sonal friendship of the salesman with the proposed pur- 
chasers, and his personal solicitation, plus sample or 
swatch books, constitute the means of accomplishing the 
sales. Such is particularly true because the sales are to 
business men and not to the general public (JA 484-485, 542- 
543, 723-724, 831-833, 872-873, 892, 895, 929-930, 941, 943, 
952, 984-985, 992, 1042-1043, 1056-1058, 1070, 1150-1151, 
1155). 

The evidence does not establish either the total pur- 
chases of or sales by the 600-700 wholesale florist supply 
houses in the United States of aluminum foil sold by them 
to the retail florist. Likewise, the evidence does not estab- 
lish the annual purchases of the some 25,000 estimated 
retail florists in the United States making up the florist 
trade, and using aluminum foil. No reliable, reasonable, 
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or fair estimate of any of such sales may be made from the 
evidence in the record, although the Examiner (I.D. par. 
53, 70; JA 37, 44) referred to a $2 million annual poten- 
tial (said by the Commission to amount to $1.5 million) 
‘‘market,’’ with an estimated (I.D. par. 53, JA 37) 1,500,000 
pounds of foil domestic and foreign consumed by florists. 

There are also numerous converters of aluminum foil 
located throughout the United States which already pos- 
sess the plants and equipment to color and emboss alumi- 
num foil, spool, rewind, and package it, and sell it or point 
their sales to wholesale florist supply houses or to retail 
florists at any time they choose. Such converters are al- 
ready coloring and embossing aluminum foil, such as may 
be used by florists but are pointing their sales to other 
uses. Many of such numerous converters, numbering more 
than 220 known to Reynolds (CX 60 A-G), have the poten- 
tial to sell aluminum foil which will find its way to the 
florist trade at any time deemed by them desirable to do 
so (JA 755 et seq., 815-816; RX 26). 

Small cost of the equipment to color and to emboss 
aluminum foil, or to rewind, slit, and package it, is such 
as to make it easy to enter the business of converting. 
Selling has been done and may be done by the converter 
owner himself, supplemented by part-time salesmen (JA 
301, 439, 453, 522, 564-565, 656-657, 1119-1120). Entry 
ean be accomplished by an individual with little capital, 
simply by creating his own colors and designs, hav- 
ing them processed by domestic or foreign converters 
of aluminum foil, and by accomplishing his sales himself or 
by others on a part-time or full-time basis. Harry W. 
Roth, president of Arrow Brands, started in business for 
himself in this fashion, as likewise did E. H. Weeder, presi- 
dent of Highland (JA 444, 483-484, 523, 564.565, 583-584, 
662). 

The record shows that there are more firms selling 
plain, colored, and embossed foil finding its way to the 
retail florists than at any time in the past. This condition 
exists throughout the United States. Consolidated Bag & 
Foil Company and Archer Aluminum Company were added 


17 


to the competition after the acquisition. Aluminum foil 
with better colors, greater variety, from more sources, and 
at lower prices, from both domestic and foreign sources is 
being offered to the florists than before the acquisition 
(JA 382-384, 769-773, 826-829, 882-889, 895-897, 948-950, 
957-960, 1035-1038). 

The Commission initiated an investigation on or about 
October 2, 1956, of the acquisition (August 31, 1956) by 
Reynolds of the stock of Arrow Brands, which resulted 
in a letter dated October 7, 1957, signed by the Secretary 
of the Commission at its direction, as follows (LD, par. 
75; JA 46); 

‘Reference is made to past correspondence regard- 
ing the acquisition of Arrow Brands, Ine., by Rey- 
nolds Metals Company, which has been examined by 
the Commission with ‘a view to determining whether 
possible violation of Section 7 of the Clayon Act may 
be involved. 


‘You are advised that the Commission contemplates 


no further action in this matter at this time and it is 
accordingly being closed. You are advised further 
that the Commission reserves the right to take action 
in the future if other evidence or subsequent develop- 
ments warrant such action. 

“Your cooperation in supplying the information as 
requested is greatly appreciated,’’ 


The complaint was filed December 27, 1957 (JA 2). 
The record discloses no ‘other evidence”? or ‘‘subsequent 
developments’? with respect to the acquisition between 
October 7, 1957, and December 27, 1957, with the possible ex- 
ception of the price reduction, which was not initiated by 
Arrow Brands.® 


5 Commission’s opinion (JA 63). 
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STATUTES INVOLVED 
Section 7 of the Clayton Act, as amended, 15 U.S.C. §18 
64 Stat. 1125, in pertinent part: 


‘No corporation engaged in commerce shall acquire, 
directly or indirectly, the whole or any part of the 
stock or other share capital and no corporation subject 
to the jurisdiction of the Federal Trade Commission 
shall acquire the whole or any part of the assets of 
another corporation engaged also in commerce, where 
in any line of commerce in any section of the country, 
the effect of such acquisition may be substantially to 
lessen competition, or to tend to create a monopoly.’’ 


15 U.S.C. §21(b), 73 Stat. 243, Pub. L. 85-791, Sec. 1: 


«ce © © Tf upon such hearing the Commission or Board, 
as the case may be, shall be of the opinion that any of 
the provisions of said sections have been or are being 
violated, it shall make a report in writing, in which 
it shall state its findings as to the facts, and 
shall issue and cause to be served on such person an 
order requiring such person to cease and desist from 
such violations, and divest itself of the stock, or other 
share capital, or assets, held or rid itself of the 
directors chosen contrary to the provisions of sec- 
tions 18 and 19 of this title, if any there be, 
in the manner and within the time fixed by said order. 
Until the expiration of the time allowed for filing a peti- 
tion for review, if no such petition has been duly filed 
within such time, or, if a petition for review has been 
filed within such time then until the record in the 
proceeding has been filed in a court of appeals of the 
United States, as hereinafter provided, the Commis- 
sion or Board may at any time, upon such notice and 
in such manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order 
made or issued by it under this section. After the 
expiration of the time allowed for filing a petition for 
review, if no such petition has been duly filed within 
such time, the Commission or Board may at any time, 
after notice and opportunity for hearing, reopen and 
alter, modify, or set aside, in whole or in part, any 
report or order made or issued by it under this sec- 
tion, whenever in the opinion of the Commission or 
Board conditions of fact or of law have so changed 
as to require such action or if the public interest shall 
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so require: Provided, however, That the said person 
may, within sixty days after service upon him or it 
of said report or order entered after such a reopening, 
obtain a review thereof in the appropriate court of 
appeals of the United States, in the manner provided 
in subsection (c) of this section. 


15 U.S.C. § 21(c), 73 Stat. 243: 


sew * * Tf either party shall apply to the court for 
leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable 
grounds for the failure to adduce such evidence in the 
proceeding before the commission or board, the court 
may order such additional evidence to be taken 
before the commission or board, and to be adduced 
upon the hearing in such manner and upon such 
terms and conditions as to the court may seem 
proper. The commission or board may modify its 
findings as to the facts, or make new findings, 
by reason of the additional evidence so taken, and 
shall file such modified or new findings, which, if sup- 
ported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification or 
setting aside of its original order, with the return of 
such additional evidence. * * *”’ 


5 U.S.C. § 1006(c) 60 Stat. 241: 
«*# * * Except as statutes otherwise provide, the pro- 


ponent of a rule or order shall have the burden of 
proof.’’ 
STATEMENT OF POINTS 
1. The Commission improperly and contrary to the rec- 
ord as a whole determined and concluded that the ‘‘pro- 
duction and sale of decorative aluminum foil to the florist 
trade’’ is the relevant line of commerce within the meaning 
of Section 7 of the Claytom Act. Subsidiarily the Com- 
mission misconceived and misused the term ‘‘florist 
trade’’ and ‘‘production of decorative aluminum foil’’ and 
also overlooked competition and competitors ‘‘in the level 
of distribution in which Arrow Brands, Inc. and its com- 
petitors in the production and sale of florist foil were en- 


gaged. ”? 
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2. The Commission improperly and contrary to the 
record as a whole determined and concluded that the ac- 
quisition is in violation of Section 7 of the Clayton Act. 
Subsidiarily : 

(a) Since Reynolds, as a roller and converter of alum- 
inum foil for many years, could itself at any time have con- 
verted and sold aluminum foil for use by florists, the acqui- 
sition was and is de minimis to any such endeavors of 
Reynolds and no substantial lessening of competition or 
tendency to create a monopoly resulted from such acquisi- 
tion. 


(b) The Examiner and the Commission erroneously 
equated injury to some of the competitors to reasonable 
likelihood of substantially lessening competition. 


(c) The Examiner and the Commission erroneously and 
contrary to the Administrative Procedure Act shifted the 
burden of proof to Reynolds. 


(d) The Commission found Reynolds to have violated 
Section 7 with respect to the charge not made and different 
from that actually made in the complaint. 


(e) The findings of the Examiner and of the Com- 
mission, not supported by the record when considered as 
a whole, amounted to a conclusion that the acquisition was 
per se illegal under Section 7. 


3. Upon Reynolds’ petition the Commission should have 
modified its order of January 21, 1960 by deleting the dives- 
titure provisions with respect to Reynolds’ plant at Tor- 
rance, California. As applied to such plant the Commis- 
sion’s order of divestiture was without statutory authority 
and deprived Reynolds of its property without due process 
of law under the Fifth Amendment to the Constitution of 
the United States. 


4. Upon Reynolds’ petition the Commission should have 
reopened the cause for new and additional evidence and 
upon Reynolds’ application this Court ought to reopen the 
cause for such purpose. 
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SUMMARY OF ARGUMENT 


1. The burden is on the Commission to define and to 
prove the line of commerce. There must be a determina- 
ton of the relevant market because any substantial lessen- 
ing of competition must be within the area of effective 
competition, The language of the Commission’s charge, 
“‘production and sale of decorative aluminum foil to [sic] 
the florist trade’? does not define line of commerce or deter- 
mine relevant market and the deficiency is not supplied by 
the proof. The foil rollers produce the foil; not the 
converters such as Arrow Brands and its competitors. 
Foil, a fungible item, has intrinsic decorative prop- 
erties and is naturally suitable for wrapping around 
objects, including plant pots. The aluminum foil used by 
florists is plain, colored and embossed, used in vast 
quantities in the aluminum industry. The foil used by 
florists does not have sufficient peculiar characteristics and 
uses to constitute it a product sufficiently distinctive from 
all other plain, colored and embossed aluminum foil to 
make it a line of commerce, which was the test laid down in 
the du Pont—General Motors case, infra. The foil samples 
and the remainder of the record make that clear by com- 
mon observation and experience alone. Every product is 
not its own ‘‘line of commerce’? under Section 7; nor is 
every customer or user a ‘‘relevant market.? Plain, 
colored and embossed aluminum foil was used for wrapping 
and decorating purposes long before florists used it 
therefor. Production, in the light of the allegations in the 
complaint, running from bauxite through foil, is one thing; 
converting is another. The initial decision as approved by 
the Commission further compounded its conclusion respect- 
ing line of commerce and relevant market by misusing the 
term ‘‘florist trade’ and failed to recognize such meant the 
retail florists. The record as a whole shows that the Com- 
mission did not discharge its burden of defining and prov- 
ing line of commerce and determining and proving 
the relevant market. The Commission’s decision sustain- 
ing its charges is, with respect to line of commerce, not 
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supported by the record as a whole and is actually contrary 
thereto. 


2. The Commission improperly and contrary to the 
record as a whole concluded that the acquisition is in 
violation of Section 7 of the Clayton Act. The Commission 
correctly stated that the test is not whether an actual 
lessening of competition has occurred, but rather whether 
there is a reasonable likelihood that the acquisition will 
substantially lessen competition or tend to create a 
monopoly; but failed to heed its own test and the require- 
ment of the statute. The proscribed anticompetitive effects 
must be likely to result from the acquisition, and if they 
may not reasonably and probably result therefrom, there is 
no violation. Reynolds has historically been in the foil 
business, coloring and embossing foil for every use, pur- 
pose, and application, including that denominated by the 
Commission as ‘‘florist foil.’? Reynolds has ample facilities 
for rolling and converting plain, colored, and embossed foil 
for any use and for selling to any customers, and could at 
any time sell to florist supply and catalog houses. The 
acquisition was, and is, de minimis to any such endeavors 
and accomplishments of Reynolds. The Examiner and 
Commission erroneously approached the case by equating 
alleged injury to some competitors to reasonable likelihood 
of substantially lessening competition, contrary to the terms 
of Section 7 and to its authoritative interpretation. Re- 
duction of business of some competitors, if any, did not 
result from the acquisition, but from the effects caused by 
lower prices on imported foil, the national recession in 
business, and from other causes. The Examiner, contrary 
to the Administrative Procedure Act and to due process, 
placed the burden on Reynolds to show that whatever con- 
dition the competitors were in at the moment of hearing 
in 1958 was solely, substantially, or in the main due to other 
factors than the acquisition. The imposition of such 
burden on Reynolds vitiated the Examiner’s findings and 
the Commission’s approval of those findings was subject 
to the same defect. The whole conclusion of the Commis- 
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sion as to proscribed anticompetitive effect was based on 
alleged injury to some of the competitors, and since this 
stemmed from lack of reliable, probative, and substantial 
evidence, as well as from the erroneous shifting of the 
burden of proof from the Commission to Reynolds, the 
conclusion may not stand. Section 7 does not proscribe all 
acquisitions. It concerns only those which are ‘“econom- 
ically significant.’’ The acquisition here is not economically 
significant. The conclusions of the Examiner and of the 
Commission amounted to a per se illegality test that a 
company said to be large in size may not acquire another 
company when the latter’s competitors are asserted to be 
small businessmen. The Examiner changed the crucial 
portion of the charge from production to conversion and 
misused the term ‘‘florist trade’? with the result that 
Reynolds was found to have violated Section 7 with respect 
to a charge not made and different from the one made in 
the complaint. Based upon the requirements laid down in 
the Administrative Procedure Act and in the Universal 
Camera Corporation case, infra, the Commission’s con- 
clusion as to proscribed anticompetitive effect is not 
supported by substantial evidence or by the record as a 
whole, and is contrary thereto. 


3. Upon Reynolds’ petition the Commission should have 
modified its order of January 21, 1960 by deleting the 
divestiture provisions respecting the plant at Torrance, 
California, Arrow Brands owned no building at the time 
of acquisition, and operated in leased space. Reynolds 
built the Torrance plant with its own funds and the title 
thereto is in it. Construction of the building and purchase 
and installation of equipment occurred after the clearance 
letter of October 7, 1957 of the Commission and in reliance 
thereon by Reynolds. The Torrance plant was not acquired 
or held in violation of Section 7, under any circumstances, 
and does not constitute after-acquired assets of Arrow 
Brands. The Commission is without statutory authority to 
require divestiture of assets not obtained by the acquisition, 
and its order in that respect offends against the 


24 


due process clause of the Fifth Amendment. More- 
over, remedy is limited to divestiture of the assets found 
to have been illegally acquired and held, and the burden 
may not be put on Reynolds of affirmative creation of 
alleged relative competitive standing which Arrow Brands 
formerly had, because in the setting of this case such may 
not be accomplished. 


4. Upon Reynolds’ petition the Commission should have 
reopened the cause for new and additional evidence, and 
this Court should reopen upon Reynolds’ application which 
it has renewed herein. The statutory policy in the Clayton 
Act, as amended (15 U.S.C. § 21 (b) and (c)), is that the 
anticompetitive effect dealt with is prospective and con- 
tinuing until divestiture has been accomplished. The Com- 
mission prior to filing the record in the reviewing court 
may modify or set aside any order made or issued by it, 
and the reviewing court may order additional evidence to 
be taken before the Commission. Even when the order has 
become final the Commission may at any time reopen, alter, 
modify, or set aside any order issued by it whenever in its 
opinion conditions of fact or of law have so changed as to 
require it, or if the public interest should so require. The 
facts set forth in the petition of Reynolds, in view of the 
emphasis placed by the Commission upon alleged injury to 
some competitors and upon alleged shifting of the balance 
of power after the acquisition, warranted and required 
reopening of this cause. 

This Court has recognized that crucial events occurring 
pending review of administrative determination should not 
be disregarded. In the light of the record as a whole this 
Court ought to reopen the case for new and additional 
evidence. 
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ARGUMENT 


1. The Commission Improperly Determined and Concluded 
That the “Production® and Sale of Decorative Aluminum 
Foil to the Florist Trade” Is the Relevant Line of Com- 
merce Within the Meaning of Section 7 of the Clayton Act 

The burden is on the Commission to define and to prove 
the line of commerce, (I.D. Conclusions of Law, par. 1, JA 

47) which it conceded in its opinion is one of the essential 

elements of a Section 7 case (JA 54). It is necessary to 

delineate the line of commerce before it is possible to 
predict whether there is reasonable likelihood that the 
acquisition will result in a substantial lessening of com- 
petition with respect thereto. 

Moreover, in duPont-General Motors’ the Supreme Court 
said: 


“Determination of the relevant market is a necessary 
predicate to a finding of a violation of the Clayton Act 
because the threatened monopoly must be one which 
will substantially lessen competition ‘within the area 
of effective competition.’ Substantiality can be de- 


termined only in terms of the market affected.’’ 


Furthermore in Cellophane, the Court depicted a legal 
test for determining relevant market, saying: 


‘In considering what is the relevant market for de- 
termining the control of price and competition, no more 
definite rule can be declared than that commodities 
reasonably interchangeable by consumers for the same 
purposes make up that ‘part of the trade or commerce,’ 
monopolization of which may be illegal.’” 


6 The Examiner changed the word ‘‘ production’’ to ‘‘conversion’’. 

7 United States v. E.I. duPont de Nemours § Co., 353 U.S. 586, 593, 

8 United States v. EI. duPont de Nemours § Co., 351 U.S. 377, 395. 

9 While the Examiner sought to rule out the reasonable interchangeability 
test in Cellophane from a Section 7 case (I.D, Conclusions of Law, par. 9, 
JA 48), the Commission significantly deleted such conclusion (JA 51-65). 
See also International Boxing Club of New York v. United States, 358 U.S. 
248, 278; American Crystal Sugar Co. v. Cuban-American Sugar Co., 259 F, 2d 
524; Erie Sand and Gravel Co, v. Federal Trade Commission, 291 F. 2d 279; 
United States v. Brown Shoe Co., 179 F. Supp. 721, 729, 730; United States 
v. Columbia Pictures Corp., 189 F. Supp. 153, 181 et seq.; ‘‘A Decade of 
Administration of the Celler-Kefauver Antimerger Act,’’ by Milton Handler 
and Stanley D. Robinson, 61 Columbia L.R. 629, 641 et seq. 
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Referring to line of commerce, in duPont-General 
Motors® the Supreme Court said: 


“The record shows that automotive finishes and fab- 
ries have sufficient peculiar characteristics and uses to 
constitute them a product sufficiently distinctive from 
all other finishes and fabrics to make them a ‘line of 
commerce’ within the meaning of the Clayton Act.’ 


Thus, the test is whether the record shows that the 
“<gilver,”? colored and embossed aluminum foil used by the 
florists has sufficient peculiar characteristics and uses to 
constitute it a product sufficiently distinctive from all other 
“‘silver,’? colored and embossed aluminum foil to make it 
a line of commerce." 

The Commission failed to give heed to the foregoing 
principles and approach to the determination of the line 
of commerce in this case. Aluminum foil is a fungible item 
which historically has been used to wrap around objects 


10 353 U.S. at page 593. 


11See Tampa Electric Company v. Nashville Coal Company, 365 U.S. 320, 
in which the Court said: ‘‘ First, the line of commeree, i.e., the type of goods, 
wares, or merchandise, ete., involved must be determined, where it is in con- 
troversy, on the basis of the facts peculiar to the case.” 

In ‘‘Beport on Corporate Mergers and Acquisitions,’” May 1955, p. 82, 
the Federal Trade Commission said: 


ccThere is always an clement of judgment in the definition of each dimension 
of a market. A given dimension, for example, the product, is defined in the 
economic literature in terms of a complex of products among which there 
exists a higher degree of substitutability than exists among these products 
and other products which are judged to be distinct. Yet substitutability of 
products is not capable of exact measurement. In judging the immediate con- 
sequences of an acquisition, substitutability of products in use by the pur- 
chasers of those products may be the guiding principle in the selection and 
definition of product categories. If judgments are concerned with the longer- 
term consequences, the definition of product categories may be influenced by 
the substitutability of the products in production, ie., by the facility and 
Likelihood of other producers altering their pattern of production to make the 
products concerned.”’ : 

Also, then Commissioner Gwynne in ‘‘The Federal Trade Commission and 
Section 7,’’ Antitrust Bulletin, Vol. 1, number 8, p. 528 remarked: 
‘Line of commerce is sometimes defined as the manufacture or distribution 
of a product distinct from all other products. The difficulty is, however, that 
many products may differ from other products and yet not be distinct so far 
as competitive effect is concerned.’’ 
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and to decorate. The nature and intrinsic qualities or 
properties of aluminum foil do not change with every sep- 
arate use or application thereof.” 

The Examiner found that three-fourths of the uses of 
foil were in the packaging and wrapping field. Further- 
more, the uses and purposes to which aluminum foil has 
been and may be put are manifold. Every different pur- 
pose to which the aluminum foil is put does not result in 
a separate line of commerce. The foil used by florists is 
simply ‘‘silver,’’ i.e., the foil as it comes from the rollers, 
and colored and embossed foil converted in vast quantities 
in the aluminum industry.” 

The Commission’s arbitrary conclusion, contrary to the 
record, that ‘‘florist foil is clearly distinguishable from 
aluminum foil’’ is astonishing (JA 57). The foil used by 
florists 7s aluminum foil.’* The physical characteristics of 
the foil used by florists have no practicably distinguishing 


12RX 22, the foil sample book of Aleoa in existence for many years 
states that many and varied uses are dictated by these qualities: Ap- 
pearance—brilliant silver sheen; eye catching luster, retained better than 
foil of other metals. May be lacquered, embossed or printed; Economy—great 
covering area per pound, easy to handle or wrap quickly by hand. Evectrical 
conducting. Heat conducting. Lightness. Moisture resistance—prevents food 
from drying out and delicate flavors from escaping. Corrosion resistance. 
Reflectivity. Safety—will not form poisons or harmful compounds with any 
food. Strength. RX 22 also lists numerous wrapping uses of foil. Sce also 
RX 26, Standard Packaging Encyclopedia, pp. 279-82. 


13RX 104, Nomencuture for Wrought Aluminum Mill Products, published 
by Aluminum Association, pages 8 and 9, have standard definitions of em- 
bossed and colored foil; RX 107, which is page 51 of RX 27, Modern Packag- 
ing Magazine for June, 1958, advertised by Johnston Foil, one of the oldest 
foil rollers in United States, 24 different colors of foil for many uses, available 
in any desired gauge; CX 169, Raisin’s foil sample book simply states ‘‘fine 
foils;?? CX 173, Levine’s sample book omits the word ‘‘florist;’’ CX 110, 
Catty ’s sample book, referred to ‘‘decorative’’ and ‘‘florist’’ foils. 


14The term ‘‘florist foil’’ is simply a salesman’s gimmick employed 
throughout the business world for a multitude of things individually sold for 
many uses but with a particular label attached for each customer to promote 
sales, Roth testified ‘‘They (Metal Goods Corporation) sold a similar product 
to ours but instead of calling it aluminum foil, we called it by a name. We 
gave it a trade name to romance it so that in the trade we sold to they would 
know how to identify it in ordering it because we did sell other products.’” 
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features. As said, the foil is the regular commercial purity 
foil, annealed, dead soft and dry. 

While the gauge used mostly by the florists is .00065 inch, 
nevertheless a substantial amount in other gauges is also 
used.* Reynolds Wrap is .0007 inch gauge, but since all 
commercial foil is rolled with a ten percent tolerance, plus 
or minus, it is plain that gauge is inconsequential in this 
ease. 

The gauge of foil of course is accomplished before the 
converting stage. The statement in the Commission’s de- 
cision that ‘‘the producers have bowed to the florists’ pref- 
erence in this connection,’’ (JA 55) if meaning that the 
florists are selecting the gauge, is wholly untrue. This 
gauge simply evolved as the thinnest that could be used 
without undue tearing while wrapping. Obviously, the less 
metal content, the lower the price. Furthermore, foil is 
habitually assembled and marketed in rolls. 

The single paragraph of the Commission’s opinion (JA 
55) relating to physical characteristics, on its face dem- 
onstrates a complete lack of proof of sufficient peculiar 
characteristics sufficiently distinctive from all other foil as 
to make it, ‘‘florist foil,’? a line of commerce. Neither 
packaging nor boxing foil, nor originality or newness of 
design or coloring is a peculiar characteristic of ‘‘florist 
foil.”’ 

Contrary to the record, the Commission says there is no 
evidence that ‘‘florist foil’’ is used for other purposes than 
to wrap around and decorate potted plants and cut 
flowers.?® 

The Commission’s suggestion (JA 56) on end use that 
aluminum foil, other than florist foil, might be used for 


15 See also supra, p. 7. No matter how thin the foil is rolled, it is still 
aluminum foil. Moreover, the converters do nothing to alter the gauge, which 
is set by the rollers. 


16 RX 43 and RX 44, foil rolls sold by Moskatel, large wholesale florist 
supply house in Los Angeles, of colored and embossed foil in same form as 
that used by florists, and sold by Moskatel for many different uses in rolls 
labeled ‘1,000 different uses;’’ RX 13, ‘‘Qualitas’’ label put on by Catty on 
‘¢florist foils’? and sold through same salesmen to department stores and 
other users of foil for decorative purposes, See also supra, pp. 5, 7 and 8. 
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decorating purposes, but the florists do not use such other 
foils to any appreciable extent, completely ignores the fact 
that the ‘‘silver’’ foil is used by florists and it is simply 
foil which comes from the rollers, uncolored and un- 
embossed. 

The remarks of the Commission under market factors 
(JA 56) have no significance with respect to the line of 
commerce.%* 

The Commission’s statement (JA 56) that ‘‘producing 
and selling florist foil developed into a specialty business’? 
is misinformative and misleading. With an annual po- 
tential at most of $2,000,000 as of 1957, and with more than 
fifteen or sixteen concerns selling foil to florists and to 
others, the word ‘‘specialty’’ is not confined to ‘‘florist?? 
consumers of foil. Brueder-Teich, Vienna, Austria, the 
sharpest competitor, is integrated from sheet through con- 
verted foil (JA 302, 322, 351, 463-464, 468, 610-611, 648, 664, 
826, 833, 840, 856, 861-862, 924, 948, 1008, 1068-1072; OX 
32, JA 1241; CX 113; CX 118; RX 6, JA 1304; RX 7, 
JA 1037). Moreover, specialty business includes gift wrap. 

The Examiner found’ that Anaconda; Revere; Alu- 
minum Foils; Johnston Foils; Republie Foils; Staranahan, 
and R. J. Reynolds (through Archer Aluminum), aside 
from the fifteen or sixteen others shown in the record, in- 
clude among their products ‘‘aluminum foils suitable for 
use by florists, and through channels of commerce acquired 
by and used by florists and by other trades.’? Moreover, 
the further statement in the Commission’s decision (JA 
57) that ‘‘florists had peculiar needs, such as in design 
and in coloring, and in service requirements,’’ aside from 
applying to almost any marketable item, is a not very art- 
ful paraphrasing of quotation from the testimony in du- 
Pont-General Motors,” and is misplaced in the setting here 


17 The Commission’s description of the ‘‘market’’ fails to indicate the com- 
posite and split nature of the level of competition described, supra, 11 and 
12. Furthermore, it mentions only some of the converters and wholly ignorcs 
the foreign foil competitors. 

18LD., pars. 15 to 17, (JA 22-24). 


19 353 U.S. 586, 594, note 12. 
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because the florists are wrapping foil around mere flower 
pots.” Finally, mixing of colors and coloring are as old 
as time. 

Reference to catalogs, price lists and salesmen in the 
Commission’s decision is without significance. They ex- 
isted long before even aluminum foil was produced. Little 
was said by the Commission as to prices, except that they 
fluctuate. The reason for such fluctuation the Commission 
seemed to ignore. That was because of the intense com- 
petition of foreign ‘‘florist foil’? from Austria, Italy and 
from other sources, which drove the prices down in various 
areas of the country as the foreign foil penetrated the 
interior. 

Approximately 10 to 12 million pounds of plain aluminum 
foil are imported annually and sold in the United States at 
delivered prices from 7¢ to 10¢ per pound below the do- 
mestie level of prices, and are available to converters of 
foil including those who color and emboss foil for any use 
or users (JA 256-257, 276, 279-280, 463-464, 493-494, 620- 


621, 626, 827, 828, 924). This enabled domestic converters 
to use imported foil and to obtain a competitive price ad- 


20 1958 Institute on Antitrust Laws, ‘‘Impact of duPont Decision: Section 7 
of Clayton Act,’’ Danicl R, Mandelker, Associate Professor of Law, Indiana 
University School of Law, p. 145: 


‘The complaints also raise some difficult problems of market definition in 
terms of product differentiation, and some of them are cases like duPont 
in which the acquiring firm sells a product which has more than one ulti- 
mate use. One complaint requires the Commission to decide whether 
printed aluminum florist foil constitutes a separate market or whether 
it should be included with similar packaging materials, Another com- 
plaint constitutes polyethylene film as a separate products to be differen- 
tiated from similar coverings. In each case the complaint appears to 
have selected the narrower market, thereby defining the arca of competi- 
tion in terms of ultimate use. As a result some of the markets and 
firms involved appear to me to be relatively small quantitatively. For 
example, in one case already alluded to, a manufacturer of aluminum 
foil acquired a firm that made decorative florist foil from the plain 
product. Although aluminum foil has many uses and many substitutes, 
the complaint defined the market in terms of florist foil only. Annual 
production in that industry totals only $2,0C0,000, of which the acquired 
firm has about 25%.’? (Professor Mandelker noted this case would seem 
to constitute a direct assault on the Flexible Wrap Doctrine of the 


Cellophane decision.) 
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vantage and to reduce prices below those charged by do- 
mestic converters which use domestic foil as a source of 
supply (JA 358-363, 924-926, 949-951, 1067, 1071-1072). 

Under the foregoing circumstances, it is no small wonder 
the converter prices fluctuated, especially since the policy 
of the United States in another field seems to encourage 
the capture of customers by importations.”4 

The Commission apparently overlooked the interacting 
nature of the competition and the competitors involved 
at the Arrow Brands level of distribution, particularly as 
affected by the foreign foil importers with their lower 
prices and by the large wholesale florist supply houses 
which imported foil and sold it at lower prices both to 
smaller jobbers and to retail florists, heretofore mentioned. 

The conclusion of the Commission as to line of com- 
merce ‘‘that the ‘florist foil market’ is a distinguishable 
product market”? means nothing more than that the 
florists as a group are distinguishable from other groups 
of users of plain, colored, and embossed foil, but that is 
not the test. 

With reference to the line of commerce as found by the 
Commission (‘‘production and sale of decorative aluminum 
foil to the florist trade’? (JA 58)) as far as production of 
the foil is concerned, if by that the Commission meant 
converting, exactly the same machinery colors, embosses 
and prints aluminum foil for many different uses and 
purposes, including that for florists’ use. Thus, there is 
complete functional interchangeability in converting alumi- 
num foil for florist use and for other wrapping and decora- 
tive purposes. 

The findings of the Examiner, and as approved by the 
Commission, misconceived and misused the term “florist 


1 Brueder-Teich, an Austrian foil roller and converter, selling foil to florist 
wholesale supply houses in the United States, obtained an authorized loan 
from the Export-Import Bank of $1,000,000.00, of which it drew down 
$170,000.00 (RX 15). 
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trade’’ to add further confusion with respect to line of 
commerce and relevant market.” 

The conclusion of the Commission that the ‘‘production 
and sale of decorative aluminum foil to the florist trade’’ 
is a line of commerce is without substantial evidence con- 
sidering the record as a whole. The very allegations in 
the Commission’s complaint running the gamut from baux- 
ite to foil, the findings in the initial decision with respect 
thereto, and the Commission’s decision all refute the 
atomized line of commerce the Commission purported to 
find. Moreover, such line of commerce is contrary to com- 
mon knowledge and the process of observation from the 
foil samples alone.” 

The Commission has failed in its burden as to line of 
commerce and its conclusion in that regard lacks under- 
lying subsidiary facts as well as being contrary to the 
record as a whole. 


2. The Commission Improperly and Contrary to the Record 
as a Whole Determined and Concluded That the Acquisi- 
tion is in Violation of Section 7 of the Clayton Act 


One phase of the competitive effect of the acquisition 
may be disposed of at the outset. As the Commission has 
found, no proscribed anticompetitive effect on the foil roll- 
ing competitors of Reynolds may be attributed to the acqui- 
sition because Arrow Brands is removed as a customer for 
foil (JA 59-60). 

The Commission correctly recognized that the test is not 
whether an actual lessening of competition has occurred 


21a By joining definition of line of commerce as spoken of by Examiner 
(LD. par. 52, JA 37) with his definition of ‘‘florist trade’’ (I.D. par. 32, 
JA 29), the incongruous result is: The finding therefore, is that the styling, 
processing, and sale of decorative aluminum foil to decorative aluminum foil, 
styled, processed (converted), and sold for use by florists in wrapping pots 
of plants and cut flowers is a line of commerce within the meaning of Section 
7 of the Clayton Act. 


22 See United States v. Brown Shoe Co., 179 F. Supp. 721, 730. See also 
dissenting opinion of Commissioner Kern In the matter of Union Carbide Cor- 
poration, FTC Docket No. 6826, dated September 25, 1961 in which it is 
said that respondent’s exhibits ‘‘demonstrate that it is hardly possible to 
tell one from another with the naked eye.’?’ 
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but rather whether there is a reasonable probability or 
likelihood that the acquisition will substantially lessen com- 
petition or tend to create a monopoly.# Moreover, the pro- 
seribed anticompetitive effect must be likely to result from 
the acquisition. Conversely if any such effect will not 
reasonably and probably result from the acquisition there 
is no violation of the statute. 

Again, the Commission failed to heed its own test and 
the requirement of the statute. The Commission purported 
to find at some vague and undefined camera flash moment 
selected by it, an actual lessening—based wholly upon 
a few self-serving declarations of some complaining com- 
petitors made in response to leading or cueing questions 
of the Examiner, propped up by some hearsay, secondarily 
evidential figures concerning their business, which are with- 
out reliable, probative, or substantial value (J A441, 459- 
461, 526-527, 562-563, 597-599, 603-604, 651-652). United 
States v. United States Gypsum Company, 333 U.S. 364, 394. 

Reynolds has historically been in the foil business, color- 
ing and embossing foil for every use, purpose and applica- 
tion, including foil denominated by the Commission as 
‘‘florist foil.” For example, Morris Levine in the 1930’s 
bought colored and embossed foil from Reynolds in jumbo 
rolls and merely slit the foil and rewound it in smaller rolls 
selling it to wholesaler florist supply houses. Arrow Brands 
bought its colored and embossed foil from Reynolds during 
the years (1948-50), slit, spooled and rewound the foil selling 
it to wholesale florist supply houses. Reynolds has ample 
facilities for rolling, converting and selling plain, colored 
and embossed foil to any and all users and customers and 
could at any time sell to florist supply or catalog houses. 
The acquisition was and is de minimis to any such en- 
deavors and accomplishments of Reynolds and the facilities 


23 United States v. E.I. duPont de Nemours $ Co., 353 U.S. 586, 592: 


‘We hold that any acquisition by one corporation of all or any part of the 
stock of another corporation, competitor or not, is within the reach of the 
section whenever the reasonable likelihood appears that the acquisition will 
result in a restraint of commerce or in the creation of a monopoly of any line 
of commerce’? 
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obtained from the acquisition were insignificant, which 
seem wholly to have been ignored by the Commission. 

Both the Examiner and the Commission in their ap- 
proach and rationale really equated alleged injury to some 
complaining competitors to reasonable likelihood of sub- 
stantially lessening competition. This is contrary to the 
terms of Section 7 and to its authoritative interpretation.” 

Most of the Commission’s discussion of the competitive 
effect of the acquisition deals with alleged effects of the 
acquisition on some of the individual competitors. It pur- 
ported to compare business for the year 1955 with the year 
1957 (ignoring a more accurate comparison between 1956 
and 1957). 

The stock, erroneous method of approach and practice of 
the Commission in Section 7 cases now seems to be to con- 
sider alleged instances of supposed injury to some com- 
petitors as a substitute for proof and analysis of facts on 
question of future likelihood of substantially lessening com- 
petition or tendency to create a monopoly.* 


24 United States v. EI. duPont de Nemours § Co., 353 U.S. 386; see also 
the Commission’s Report on Corporate Mergers and Acquisitions, May 1955, 
p. 105: 

‘¢From this brief review of some of the circumstances under which cor- 
porate acquisitions occur, it is evident that fundamental property rights 
and freedom to exercise them in entering or withdrawing from business 
is involved whenever regulatory sanctions are involved. In general, from 
the viewpoint of overall efficiency and freedom of opportunity in the 
economy, the guiding principle in applying sanctions should be that unless 
some compelling considerations such as public safcty, or some element of 
monopoly, such as substantial lessening of competition or tendency to 
create monopoly, or some unfair aspect of competition is present, the 
rights and freedoms of neither the acquirer nor the acquired should be 
abridged. The proper application of this principle further requires care 
to distinguish between protection of competition, which is in the public 
interest, and protection of competitors against competition, which may 
have adverse effects on efficiency in industry and trade and thereby ad- 
versely affect the public interest.’’ (Emphasis supplied.) 

25 See the penetrating analysis of Freidrich Kessler and Richard H. Stern, 
‘‘Competition, Contract, and Vertical Integration,’’ 1959 Yale L.J., Vol. 69, 
p. 1, pp. 42 et seg. The authors note the changed tendency of the Commission 
to confine its extent of economic analysis to specifying instances of injurics 
to individual competitors. They say the Commission’s dominant theme seems 
to be injuries to competitors and no reason exists to anticipate that futuro 
cases will be compatible with a market injury standard (pp. 49-51). 
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The Commission’s opinion as well as the Examiner’s 
initial decision concerning competitive effect of the acquisi- 
tion is practically entirely founded on alleged injury to 
certain competitors, which the Commission and Examiner 
assert had already oceurred. When Reynolds moved to 
reopen the case for further proceedings pointing out that 
the supposed injured competitors were still strongly com- 
peting; that there was no reasonable likelihood they would 
not so continue, and moreover that several additional and 
powerful competitors were selling foil for florists’ use, the 
Commission amazingly said that future competitive condi- 
tions were immaterial and that it made its decision with an 
awareness that new companies would come into the busi- 
ness, particularly companies with large resources and con- 
cluded: 

‘‘Respondent seeks to show that certain named com- 
petitors continue in business and that they have not 
been injured and will not likely be injured by the aequi- 
sition. The issue before the Commission in deciding 
the case was not one of probable injury to competitors, 
but of probable injury to competition. Therefore, the 
fact that these firms continue in business, as claimed, 
would not change the decision.’? 


That is in sharp contrast with the decision of the Commis- 
sion on the competitive effect (JA 59-60) which is based on 
alleged injury to some competitors and in which there is 
not the slightest suggestion or intimation of the entry of 
new firms, and notwithstanding the ease of entry estab- 
lished in the record (JA 300-302, 439, 444, 453-454, 483- 
484, 522-524, 564-565, 583-584, 656-657, 662, 1119-1120). 
The whole burden of the Commission’s decision was that 
by the acquisition ‘‘the balance of power of this small, 
competitive arena shifted dramatically to Arrow Brands, 
Inec.”’ whatever that may mean, 

No one may read the decision of the Commission and its 
opinion on petition to reopen without recognizing their 
inconsistency and contradiction, with conclusions in terms 
of themselves, and with such cireuity and circumlocution 
as to leave the holding without either evidentiary or ration- 
al support. 
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In line with the Commission’s improper and erroneous 
approach to the question is the paragraph (JA 60) deal- 
ing with alleged injury to some competitors: 

‘After the acquisition, the balance of power in this 
small, competitive arena shifted dramatically to Arrow 
Brands, Inc. Some of the competing converters were 
practically forced out of the field; others have operated 
at substantial losses in their sales of florist foil. Com- 
paring the years 1955 and 1957, Highland’s sales of 
florist foil dropped 14.8 percent; Raisin’s 40.3 percent; 
Catty’s, 32 percent; Western Foil’s, 26.5 percent. 
Jacobson, for the same period showed a gain in sales 
of 6.5 percent, but it operated in the red. In contrast, 
Arrow’s volume of sales increased 18.9 percent over 
the same period.”’ 


First, the paragraph is pure post hoc ergo propter hoc, 
which is neither good law nor good logic.” 

Second, it is not true that an unspecified number of com- 
peting converters ‘‘were practically forced out of the 
field,’’ if implied as a result of the merger. 

Third, the boom year of 1955 was compared with the low 
recession year of 1957, ignoring 1956. 

Fourth, imported converted foil pointed for florist use 
beginning in 1954 progressively forced prices downward 
(JA 641, 663-664, 829, 833-834, 889-890, 895-896, 923-926, 
934-935, 947-949, 956-957, 960, 967-969, 976-979, 1008-1009, 
1015, 1031, 1036-1037, 1054-1055, 1062-1063, 1067, 1077-1085, 
1152-1154, 1157-1158; RX 37, pp. 11-13; RX 50 A&B, JA 
1320; RX 51, JA 1323). Highland and Jacobson reduced 
their published prices in August and September 1957 before 
the Arrow Brands reduction in October, 1957 and both em- 
phasized their foil was American made. Lion Ribbon 
reduced its prices in the spring of 1957. (JA 388, 392-396, 
874 et seq., 879-882, 884-885, 888-889, 894-895, 927-928, 930- 
931, 943-944, 954, 986-987, 1006-1008, 1059; CX 72 A&B, 
JA 1292; CX 73, JA 1293; RX 5, JA 1303; RX6, JA 1304; 
RX 7, JA 1307; RX 8, JA 1310; RX 9, JA 1311; RX 11, 


26 Volentine and Littleton v. The United States (Ct. Cls.), 169 F. Supp. 
263, 265. 
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JA 1313; RX 36, JA 1316; RX 38, JA 1316; RX 50, JA 
1320; RX 52, JA 1325; RX 54, JA 1326; RX 56, JA 1327; 
RX 64, JA 1335). Moreover, spot discounts took place 
in such number that they became the real prices instead 
of the competitors’ published prices so that the reduced 
prices of Arrow Brands, represented the prices for which 
its competitors were in the main selling their foil. Even 
then those prices were above the foreign foil prices (JA 
388, 825-829, 847-848, 914-915, 924-925, 927.928, 941-943, 
1153-1154, 1156; RX 5, JA 1304; RX 6, JA 1304; RX 7, 
JA 1307; RX 8, JA 1310; RX 36, JA 1316; RX 38, JA 1316; 
RX 49, JA 1319; RX 50, JA 1320; RX 53, JA 1325; RX 
54, JA 1326; RX 56, JA 1327). 

Fifth, the self-serving declarations of some of the com- 
petitors in response to leading questions were of no proba- 
tive value. 

Sixth, notwithstanding the feeling and bias against Rey- 
nolds evidenced by the initial decision and not entirely dis- 
sipated by the Commission, responsibility for reduction of 
prices was not attempted to be placed upon Arrow Brands.2? 

Seventh, Hugh Baer, vice president of Lion Ribbon, which 
has been in business for nearly 50 years and Selling foil 
for more than 20 years, testified the acquisition was not 
injurious and was beneficial (JA 929, 932). Paul Dillman, 
an officer of Catty, likewise in business for many years, 
testified to the same effect (JA 1009), 

Coupled with the foregoing was the shifting of the burden 
of proof from the Commission to Reynolds contrary to the 
Administrative Procedure Act and to the rule of the Com- 
mission with respect thereto.28 

The Examiner treating of the matter said (JA 1108): 

“‘The question here is not whether the florist foil con- 
verting is under competitive pressures other than that 
alleged in this complaint. Your burden (meaning Rey- 
nolds’) is to show that whatever condition they (some 


27 The record is so abundant in regard to the driving of prices downward 
by foreign foil that (JA 1107) the Examiner said: ‘‘That testimony is 
running out of the scams in this case,?? 


285 U.S.C, Sec. 1006 (c). 
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competitors) are in at the moment is solely due to 
other factors than this acquisition. Or I wouldn’t say 
solely due, but substantially or in the main due to 
other factors.’’ 


A more glaring instance of improper administration of 
Section 7 and of a violation of the Administrative Pro- 
cedure Act and due process can scarcely be cited. The first 
quoted sentence shows that the Examiner was not con- 
cerned with the ‘‘market competition’’ at all. 

As to the remainder of the Examiner’s remarks, it may 
be seen that Reynolds was to be burdened with disproving 
the self-serving, equivocal, hearsay statements of only some 
of the competitors in response to leading questions as to 
their then financial condition, the evidence with respect to 
which was in their own keeping and not in that of Reynolds. 
The time of such statements was fixed as crucial and deci- 
sive as to the effect on them of the acquisition and upon 
such basis, without considering the reasonable probability 
or likelihood of any substantial lessening of competition in 
the future, and upon such approach and concept the initial 
decision was made by the Examiner. It was adopted and 
approved by the Commission with certain modifications not 
material to this point. Upon such purported ‘‘finding’’ of 
injury to competitors, which runs throughout the initial de- 
cision and the Commission’s decision, Reynolds was de- 
clared to be in violation of Section 7 by the acquisition. 
Having thus found ‘‘competitive injury’? (JA 63) by which 
was meant ates Pagal to some competitors, the Com- 
mission said (JA 63): 


‘This, of course, also disposes of respondent’s further 
Giang that there has been a shifting of the burden of 
proof.”’ 


Petitioner submits this is unfair, unreasonable, and with- 
out due process. The Commission’s decision fails to men- 
tion that import foil converter competition, as well as that 
of the large wholesale florist supply houses which pur- 
chased imported foil and sold it to smaller wholesale 


39 


florist supply houses and to retail florists.22 The statement 
that prices were lower on the aluminum foil for florist 
use than those prevailing in the aluminum market as a 
whole is not correct. Colored and embossed foil prices 
were substantially higher.° The things attempted to be 
compared are not comparable. Moreover, the statement is 
not correct if the Commission meant to compare colored and 
embossed foil prices for florists’ use with colored and 
embossed foil prices for other uses. If the Commission 
intended to compare prices of foil from the rollers to the 
converters, then it would seem that the Commission has 
departed from its line of commerce and has enlarged it to 
include all aluminum foil. 

The Commission’s decision on competitive effect states 
that there were about eight companies engaged in con- 
verting and selling foil for use by florists. In fact, there 
were about fifteen (See Appendix A). The Commission’s 
decision fails to mention the foreign foil converters and 
large wholesale supply houses which imported foil. 


The formula for success spoken of by the Commission 
(JA 60) is universal. 

Significant language in the Commission’s decision is 
(JA 60): 


“‘After the acquisition, the balance of power in this 
small competitive arena shifted dramatically to 
Arrow Brands, Ine.’? 


—. 


29Sce supra, pp. 12-14 and Appendix A, 


30 Import foil was available for converters at from 7¢ to 10¢ per pound 
lower than domestic foil for such purpose. Sce also, supra, pp. 12-14. There 
is approximately .7 of a pound in a 20” x 50’ roll of aluminum foil used by 
florists (JA 303, 573-574). 


31 Kessler and Stern, 69 Yale L. J., supra, pp. 71-72, in discussing the 
Reynolds decision interpreted the Commission’s decision concerning the 
Gconomic power of Reynolds to be solely because of its deep pockets’? which 
would appear relevant whenever a wealthy corporation, or even an entreprencur 
with a rich aunt, acquires a firm or starts a business, To them at most this 
is a size problem rather than a vertical integration problem. 
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Lurking and implicit in this sentence, in the initial decision, 
and in the Commission’s decision is a species of per se 
illegality rule, however disclaimed, but nevertheless plainly 
there: namely, that no company said to be large in size may 
acquire another company when the latter and its alleged 
competitors are asserted to be small businessmen, and that 
small business economic enclaves may be maintained 
through the medium of Section 7 proceedings whenever 
the status quo is interrupted. Section 7 does not sanction 
such rule and is antithetical thereto. The economy is not 
static but dynamic. 

As to the price reductions mentioned in the decision, the 
Commission said (JA 62): 


‘c# * © Whether or not Arrow was actually the first 
to reduce prices is not too important. The significance 
in the situation is that Arrow could lower its prices 
and maintain them at low levels for an extended period, 
which it could not have done before the merger. The 
acquisition gave it market power which was so 
dramatically demonstrated. * 


* ©99 


The Commission has the cart before the horse. Arrow 
Brands did not acquire Reynolds Metals; just the opposite 
oceurred. This is the ‘‘deep pockets’? view. The acquisi- 
tion did not give Reynolds Metals Company ‘‘market 
power’? which was so ‘‘dramatically demonstrated’’ what- 
ever significance such statement may have. Moreover, the 
Commission passed by the fact that Reynolds, as a 
historical roller and converter of foil in all its uses and 
applications, could readily and easily have sold foil for 
use by florists and met the competition price-wise as was 
done by Arrow Brands. 

The Commission failed to state that Highland, Jacobson, 
and Lion Ribbon had reduced their prices before Arrow 
Brands reduced its price in October, 1957 (JA 387, 388, 392- 
396, 874 et seq., 879-882, 884-885, 888-889, 894-895, 927-928, 
930-931, 943-944, 954, 986-987, 1006-1008, 1059; CX 72 A&B, 
JA 1292; CX 73, JA 1293; RX 5, JA 1303; RX 6, JA 1304; 
RX 7, JA 1307; RX 8, JA 1310; RX 9, JA 1311; RX 11, 
JA 1313; RX 36, JA 1316; RX 38, 1316; RX 50, A&B, 


41 


JA 1320; RX 51, JA 1323; RX 52, JA 1325; RX 54, JA 1326; 
RX 56, JA 327; RX 64, JA 1335). The prices to which 
Arrow Brands reduced were still higher than others, par- 
ticularly Brueder-Teich, and by being published thus put 
into the open the prices at which Arrow’s competitors 
were spot discounting so frequently that the spot discounts 
became their real prices. Arrow was not the originating 
price cutter. The Commission’s statement that Arrow’s 
price was below its cost of production is without reliable, 
probative or substantial support. Regardless of the fore- 
going, however, the Commission said that ‘‘whether or 
not Arrow was actually the first to reduce prices is not too 
important.’”? (JA 62) The suggestion by the Commission 
that ‘‘Arrow could not have maintained its price at such a 
low for so long a period of time (from October, 1957 to mid 
1958) strictly on its own,” (JA 61) is not only without 
support in the evidence, but also contrary thereto (JA 
1108-1113). The Commission also said it was extremely 
unlikely that Arrow on its own could have built a new 
plant valued at $500,000.00 or more, which it was able to 
do after the merger with financing from Reynolds. 
Whether Arrow could have built such a plant is wholly 
immaterial. Reynolds Metals Company could, and did, 
build such plant for expansion of the gift wrap potential. 
If meant to imply that expansion of its converting facilities 
increased its market, the Commission’s statement is a 
complete non sequitur. 

The Commission then used this language (JA 61): 
“That it [Arrow] could do these things after the 
acquisition illustrates something which is the real core 
of this matter; that Arrow became as a result of the 


merger a dominating factor in this small, but important 
industry.’’ 


Once more this strikingly illustrates the Commission’s 
erroneous assumption that Arrow Brands acquired 
Reynolds Metals, and not the reverse; overlooks the fact 
that Reynolds Metals itself could convert and sell directly 
to wholesale florist supply houses or even to retail florists, 
and that Reynolds has ‘‘deep pockets’? and finally takes the 
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improper legal approach that a large company per se may 
not acquire a small company when the latter’s competitors 
are asserted to be small businessmen. Yet, strangely 
enough, the Commission in its decision on Reynolds’ 
petition for rehearing asserts that it considered large com- 
panies would convert and sell to florists, including those 
as economically strong as Reynolds. If that be true, 
certainly the balance of power could not shift dramatically 
to Arrow Brands. 

If every one of the converters, including Reynolds and 
Arrow Brands, ceased to convert for some reason or other, 
competition would not substantially lessen for one day in 
the setting of this case, with Alcoa, Kaiser and the other 
foil rollers and converters together with the 220 converters 
known to Reynolds and shown in Commission’s Exhibit 
60 A-G, ready, willing and able to supply an abundance of 
silver, colored and embossed foil for use by florists when- 
ever worthwhile. There is no reasonable likelihood appear- 
ing as of the time of the filing of the complaint and at the 
time of several hearings or in the foreseeable or predictable 
future of any substantial lessening of competition in foil 
converted for any use, purpose, or class of customers, in- 
cluding florists. 

The Commission itself, after more than a year’s in- 
vestigation with full information supplied by Reynolds at 
the Commission’s request, determined that no violation 
of Section 7 resulted from the acquisition, reserving the 
right to take action in the future if other evidence or 
subsequent developments warranted such action, and so 
informed Reynolds by letter dated October 7, 1957. The 
Commission filed its complaint against Reynolds on De- 
cember 27,1957. The record does not disclose any other or 
subsequent developments between October 7 and December 
27, except price cuts which the Commission did not find 
were initiated by Arrow Brands. 

In the duPont-General Motors case™ the Court stated that 
a Section 7 proceeding should be viewed as of the time of 
the bringing of the complaint and the question is whether, 


#2 353 U.S. 586, 593. 
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at that time, it appears there is reasonable likelihood of 
a substantial lessening of competition and tendency toward 
monopoly resulting from the acquisition. That test was 
not applied here by the Commission, probably because of 
its previous clearance on October 7, 1957, three months 
prior to the issuance of the complaint. Instead of a forecast 
of the market competition with respect to conversion and 
sale of plain, colored and embossed foil, the Examiner 
chose to use the method heretofore depicted. In conjunction 
with flagrant shifting of the burden of proof, which was 
the very foundation upon which the initial decision was 
made, the decision of the Commission approving such 
method lacks the requisite support. 

The record as a whole should have been considered by the 
Commission if its conclusion is to stand. 

In Universal Camera Corporation v. National Labor 
Relations Board, 340 U.S. 474, 486, the Supreme Court said: 


‘Whether or not it was ever permissible for courts to 
determine the substantiality of evidence supporting a 
Labor Board decision merely on the basis of evidence 
which in and of itself justified it, without taking into 
account contradictory evidence or evidence from which 


33 Section 10(e) of the Administrative Procedure Act, 5 U.S.C, § 1009(e) ; 
Universal Camera Corporation v. National Labor Relations Board, 340 U.S. 
474; National Labor Relations Board v. Babcock § Wilcor Co., 351 US. 
105, 112; Michigan Consolidated Gas Company v. Federal Power Commission, 
108 U.S. App. D.C. 409, 423, 283 F, 2d 204; Morrison-Knudsen Company v. 
National Labor Relations Board, 276 F. 2d 63, 73; National Labor Relations 
Board v. Cranston Print Works, 258 F. 2d 206, 212. Title 5 U.S.C., See, 
1009(¢) requires the reviewing court to hold unlawful and set aside agency 
action, findings and conclusions found to be arbitrary, capricious, or other- 
wise not in accordance with law; contrary to constitutional right, power, 
cte., in excess of statutory jurisdiction; short of statutory right; without 
observance of procedure required by law, or not supported by substantial 
evidence. Universal Camera, supra, makes it clear that by virtue of the 
Administrative Procedure Act a reviewing court may set aside an agency deci- 
sion when it cannot conscientiously find that the evidence supporting that 
decision is substantial, when viewed in the light that the record in its entirety 
furnishes, including the body of evidence opposed to the agency’s view or 
when tho record precludes the Commission’s decision from being justified 
by a fair estimate of the worth of the testimony of witnesses, The other 
authorities cited require setting aside order of agency when the ageney acts 
under a basic misconception of law which was the predicate of its findings 
and conclusions. 
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conflicting inferences could be drawn, the new legisla- 
tion definitely precludes such a theory of review and 
bars its practice. The substantiality of evidence must 
take into account whatever in the record fairly detracts 
from its weight. This is clearly the significance of 
the requirement in both statutes that courts consider 
the whole record. Committee reports and the adoption 
in the Administrative Procedure Act of the minority 
views of the Attorney General’s Committee demon- 
strate that to enjoin such a duty on the reviewing court 
was one of the important purposes of the movement 
which eventuated in that enactment.’ 


This is especially true when the proper conclusion in a Sec- 
tion 7 case is predictive or a forecast. 

The general legal and economic conclusions are that the 
effect of vertical acquisition is at best speculative and con- 
jectural.™ 


—_—_—_ 


%4 ‘Vertical integration is an indefinite term without explicit meaning.’’ 
U.S. v. Columbia Steel Company, 334 U.S. 495, 525. 

‘*Incipiency, Mergers and the Size Question: Section 7 of the Clayton Act,’’ 
by Ward S. Bowman, Jr., Associate Professor, University of Chicago Law 


School: Antitrust Bulletin, January 1956, p. 541: ‘‘Vertical mergers, as 
well as conglomerate mergers are also included. Their effect on competition 
is much more speculative—I would go so far as to say ‘economically irrele- 
vant’ except as a means of achieving some substantial power at one level, 
which is horizontal power.’’ 
“tA Study of the Antitrust Laws,’’ Joseph W. Burns, 1958, Central Book 
Company, Ine., New York, p. 279, in which it is said: 
«ce @ * while section 7 applics to conglomerate and vertical mergers, as 
well as horizontal, the most clear-cut cases of injury to competition are 
to be found among transactions of the horizontal type.’’ 


Eeport of the Attorney General’s National Committee to Study the Anti- 
trust Laws, March 31, 1955, p. 122: ‘‘The legality of a vertical acquisition 
may turn on whether the integration significantly restricts access to needed 
supplies or significantly limits the market for any product.’? 

“*Merger Policy Under the New Section 7: A Sizty-Year Appraisal,’’ 
Professor Jesse W. Markham, Virginia Law Review, May 1957, p. 499: 
“*The Anticompetitive effects of vertical mergers derive not from vertical 
integration as such but from the existing levels of concentration at each stage 
of fabrication the merger involves... .’’ 

‘*Section 7 of the Clayton Act and the Merging of Law and Economics,’’ 
Derek C. Bok, 74 Harvard L. BR, 226, 326, although his proposed rules relate to 
horizontal mergers, p. 274, 

See also penetrating and remarkably prophetic article, ‘‘The Significance 
of Industrial Integration,’’ by Lawrence K, Frank, 33 Journal of Political 
Economy (1925) pp. 179-195. 
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Not all mergers are proscribed by Section 7; it is de- 
signed to apply to acquisitions that are ‘economically sig- 
nificant.’? 5 This acquisition does not rise to such degree. 

The record as a whole shows that more than two years 
after the acquisition of the stock of Arrow Brands the 
competition has increased, and there are more firms selling 
plain, colored and embossed foil finding its way into the 
retail florists than at any time in the past. This condition 
exists throughout the United States. The competition 
with respect to aluminium foil and converted aluminum foil 
for any and all uses at all possible levels has increased; 
competitors are trying harder; price competition generally 
has been sharper, and in all reasonable likelihood will so 
continue. The ease with which competitors could begin 
converting and selling foil for use by florists at any time 
deemed worthwhile should alone have precluded any rea- 
sonable probability of a proscribed anticompetitive effect 
resulting from the acquisition. The only logical conclusion 
that may be drawn from consideration of the record as a 


whole is that the acquisition did not violate Section 7 of the 
Clayton Act, as amended. 


3. Upon Reynolds’ Petition the Commission Should Have Modi- 
fied Its Order of January 21, 1960 by Deleting the Divesti- 
ture Provisions With Respect to Reynolds’ Plant at Tor- 
rance, California 


The Commission’s order of January 21, 1960 (JA 66) 
ordered Reynolds to divest itself, among other things, of 


“‘the new plant built after the acquisition for Arrow 
Brands, Inc., and so much of any other assets and 
properties put into the business of Arrow Brands, 
Inc., since the acquisition as may be necessary to 
restore it to at least the same relative, competitive 
standing it formerly had in the florist foil industry at 
or around the time of the acquisition.’? 


Arrow Brands owned no building at the time of the 
acquisition, and operated in leased space. 


35 See Report on Corporate Mergers and Acquisitions, F.T.C., May, 1955, 
p. 148. 
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Reynolds desired to expand the use of aluminum foil 
as gift wrap in an estimated potential annual market of 
$50,000,000 and, for that purpose, built the plant at 
Torrance. The title to the property is in Reynolds 
(JA 85, 775-776, 1113-1114). The construction of the build- 
ing and the purchase and installation of the machinery, 
equipment and furnishings occurred after the clearance 
letter of October 7, 1957 of the Commission and the reliance 
thereon by Reynolds (JA 85-86, 94-95, 1145). The equip- 
ment and other assets of Arrow Brands, Inc. acquired when 
the stock was purchased may be readily and easily segre- 
gated from the equipment of Reynolds in the Torrance 
plant (JA 85-86, 94-95, 1113-1114). 

The Commission in response to Reynolds’ request for 
modification of the order said (JA 98-99): 


*“We do not interpret the order as necessarily requir- 
ing respondent to divest itself of the new plant and 
the added equipment if there is any other way in which 
it can reestablish the competitor as ordered. A further 
provision requiring the submission of a plan for com- 
pliance gives respondent the opportunity to submit 
for approval some method of complying with the 
order which does not involve the Torrance, California, 
plant and other property put into the company, if it 
ean. In view of this, we do not think respondent’s 
objections to the form of the order are well taken.”’ 


This, however, may leave Reynolds, with respect to the 
Torrance plant, subject to the discretion of the Commission 
with all the attending penalties relating to noncompliance. 
The Torrance plant was built with the funds of Reynolds, 
not those of Arrow Brands. The Torrance plant was not 
acquired or held in violation of Section 7. Moreover, the 
transformation of Reynolds’ assets from cash to land and 
a plant, does not constitute after acquired assets of Arrow 
Brands. Petitioner submits that the Commission is with- 
out statutory authority to require divestiture of assets not 
obtained by the acquisition. 

In its decision of December 16, 1960 In the Matter of 
Pillsbury Mills, Inc., Docket No. 6000, the Commission in 
answering the respondent’s contention that the order 
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could go no further than to require it to divest itself in 
good faith of assets acquired and still held in violation 
of Section 7, contented itself with saying, without elabora- 
tion or citation of authority, that it believed an order 
requiring the restoration was fully within the Commission’s 
authority and was justified. Later on in that opinion in 
the Pillsbury case, however, the Commission stated that 
the remedy is ‘‘divestiture of all the stock and assets 
involved in the acquisition.” 

In the Matter of Union Carbide Corporation, Docket 
No. 6826, the Commission in its opinion, issued September 
25, 1961 said: 


“The order issued by the hearing examiner quite 
correctly requires respondent to divest itself of the 
polyethylene business acquired from Visking. How- 
ever, it goes further, requiring divestiture of a poly- 
ethylene manufacturing plant built by Union Carbide 
sometime after the date of the acquisition. We are of 
the opinion that under the circumstances present in 
this record the order should require only the divestiture 
of that aggregation of assets, rights, good will and 
properties which were acquired in the Visking acquisi- 
tion together with all improvements, including 
machinery and other equipment subsequently installed 
in the acquired plants and offices. The ultimate aim 
of an order of divestiture is to restore and assure a 
market in which competition will be active and 
vigorous. This goal will be more fully realized if 
Visking is restored as a competitor with only the 
facilities it operated at the time of its acquisition. As 
so restored it will still be the largest producer of poly- 
ethylene film and will be well able to take care of 
itself.”? 


Moreover, that portion of the Commission’s order with 
respect to affirmative creation of alleged relative, com- 
petitive standing is not required under the circumstances 
shown in the record, or in any event. In addition, with 
the competitive situation portrayed in the motion for leave 
to adduce additional evidence before the Commission and 
reiterated in the application to the same effect in this 
Court, it is submitted that such portion of the order may 
not be fulfilled. 
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The order of the Commission with respect to the require- 
ment of divestiture of the Torrance plant, conditionally or 
otherwise, is without statutory warrant and offends against 
the due process clause of the Fifth Amendment to the 
Constitution of the United States especially since Reynolds 
expended its own money to construct the plant in reliance 
upon the Commission’s clearance letter of October 7, 1957. 
Petitioner therefore submits that in any event such order 
should be modified by deleting the requirement of the dives- 
titure of the Torrance plant and of the creation of ‘‘rela- 
tive, competitive standing.’’ 


4. Upon Reynolds’ Petition the Commission Should Have Re- 
opened the Cause for New and Additional Evidence, and 
Should Not This Court Reopen for Such Purpose? 


Subsequent to the decision of January 21, 1960, Reynolds 
duly filed a petition to reopen the cause for new and 
additional evidence, the details of which are fully set forth 
in the record (JA 67-95) and need not be repeated. The 
alleged injury to some competitors, upon which the Com- 


mission’s decision was clearly based, was shown not to 
have eventuated. The volume of sales of Arrow Brands 
had declined, and other and powerful competitors began 
pointing their sales to florist supply houses. Competition 
was shown to have increased not decreased. 

The Commission denied the petition (JA 99-100) in an 
opinion in which it in effect reiterated its position that it 
looked at the case as of a chosen moment (which was not 
as of the date of the complaint) and failed to recognize 
the obligation under Section 7 of forecast as to the likely 
future effect upon competition. 

In addition, the Commission apparently did not take into 
account the statutory policy that the anticompetitive effect 
dealt with is prospective and continuing until divestiture 
has been accomplished. Title 15 U.S.C. §21(b), as 
amended, authorizes the Commission prior to the filing of 
the record in the reviewing court to modify or set aside 
any order made or issued by it. Title 15 U.S.C. § 21(c), 
as amended, also authorizes the reviewing court to order 
additional evidence to be taken before the Commission. 
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Even when an order has become final, whether by failure 
to file a petition for review or thereafter following due 
proceedings under the authority of 15 U.S.C. §21(b) the 
Commission may at any time reopen, alter, modify or set 
aside, in whole or in part, any order issued by it whenever 
in the opinion of the Commission conditions of fact or of 
law have so changed as to require such action, or if the 
public interest should so require.** 

The Commission has previously recognized the danger 
of placing too strong a reliance upon treacherous con- 
jecture.*” 

This Court in several cases has recognized that crucial 
events occurring pending a review of administrative deter- 
mination should not be disregarded.* 

Reynolds renews it application in this Court (JA 107), 
which was denied (JA 107). In view of the above- 
mentioned statute and authorities and the facts set forth 
in the petition before the Commission, as well as in the 
application to this Court, Reynolds alternatively requests 
that this Court remand the case to the Commission for 
the taking of additional evidence.” 


36 House Report No. 580, 86th Congress, Ist Session, 1959 United States 
Code, Congressional and Administrative News, Vol. 2, p. 1806; Mine Workers 
v. Eagle Picher Company, 352 U.S. 335; American Chain and Cable Company 
v. Federal Trade Commission, 142 F. 2d 909. 


37 See opinion In the Matter of Procter g Gamble, FTC Docket No. 6901, 
issued June 15, 1961. Commissioner Kern in his dissenting opinion in the 
Union Carbide case, supra, FTC Dockct No. 6826, issued September 25, 1961, 
said: 

‘*Sole reliance upon the ‘strikingly simple’ facts, of course, would make it 
unnecessary to resolve other questions discussed in the Commission’s 
opinion; yet this would shut the door on a consideration of important 
post-acquisition market facts in the record subsequent to 1956, Where 
available, I would consider post-acquisition facts not only relevant, but 
most persuasive. Certainly they were to the Supreme Court in the duPont 
ease. Indeed we have considered them in most of our Commission merger 
matters.’? 

38 City of Pittsburgh v. Federal Power Commission, 99 U.S. App. D.C. 113, 
237 F, 2d 741; The Enterprise Company v. Federal Communications Com- 
mission, 97 U.S. App. D.C. 374, 231 F, 2d 708; Flemming § MeNutt v. 
Federal Communications Commission, 96 U.S. App. D.C. 223, 225 F. 2d 523. 

39 See Dolcin Corporation v. Federal Trade Commission, 94 U.S. App. D.C. 
247, 219 F, 2d 742, 
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CONCLUSION 
It is respectfully submitted that: 
1. The Commission’s order should be set aside because: 


(a) The Commission improperly, in an erroneous 
fashion and contrary to the record as a whole concluded 
that the acquisition is in violation of Section 7 of the 
Clayton Act, as amended, and in any event its conclu- 
sion is not supported by substantial evidence when the 
record is considered as a whole. 

(b) The Commission failed to meet the burden of 
proving that the ‘‘production and sale of decorative 
aluminum foil to the florist trade’’ is the relevant 
line of commerce. On the contrary, the record abun- 
dantly shows that aluminum foil used by the florists 
does not have sufficient peculiar characteristics and 
uses to constitute it a product sufficiently distinctive 
from all other aluminum foil to make it a line of com- 
merce under Section 7 of the Clayton Act. 


. Alternatively: 

(a) The requirement of divestiture of the Torrance 
plant, built by Reynolds for a different use with its 
own funds after the acquisition and the Commission’s 
clearance letter of October 7, 1957 is without statutory 
warrant and lacks due process. 

(b) On Reynolds’ petition the Commission should 
have reopened the cause for new and additional evi- 
dence, and this Court should now grant Reynolds’ 
renewal of its application to that end. 


Respectfully submitted, 


Woonson P. Hovcaton 
Kau K. Sprices 
504 Southern Building 
Gusrav B. Marcrar Washington 5, D. C. 
W. Tosin Lennon Attorneys for Petitioner 
Joun H. Garza 
Reynolds Metals Building 
Richmond, Virginia 
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APPENDIX A 


(a) H. Jacobson & Company, Worcester, Massachusetts, 
is a proprietorship owned by Hyman Jacobson. He started 
in 1953 to convert and to sell aluminum foil to wholesale 
florist supply houses. His capital investment for such 
was from $8,000. to $10,000. In the last two or three years 
Jacobson has added some embossing rollers and a Schultz 
rewinder to his equipment. For the past two years he has 
been selling some gift wrap on a small seale. Eight per- 
sons are employed in the plant. The sales force consists 
of Mr. Jacobson’s brother and three representatives who 
sell other products as well as the foil of Jacobson. He 
sells foil in 26 different colors with about six or seven dif- 
ferent designs over the United States with the exception 
of the Rocky Mountain area and the West Coast. His foil 
is bought mostly from Cochran Foil Company in large 
rolls and it is then lacquered or colored, or colored and em- 
bossed, rewound, labelled, packaged, and then shipped to 
customers. In addition to Cochran Foil, he has bought 
from Stranahan Foil Company, Aluminum Foils, Inc., 
Jackson, Tennessee, and from Kaiser, as well as one lot 
from Canada in 1954. He has been offered foil by im- 
porters at a substantially lower price than he can get it from 
domestic companies. He estimates that he sells three rolls 
of embossed foil to one of plain colored foil. 


His sales methods are by personal solicitation through 
the salesmen, and by telephone, letters, brochures, and 
sample or swatch books. He has recently made arrange- 
ments with Hub Floral Supply Company, Boston, Massa- 
chusetts, an organization engaged nationally in the sale 
of florist supplies both to wholesale florist supply houses 
and to retail florist to be his. representative for the West 
Coast, at prices in effect lower than the prevailing pub- 
lished price lists of Arrow Brands and Highland Supply 
Corporation. He is also a supplier to S. S. Pennock Com- 
pany, a wholesale florist supply house in Philadelphia, which 
has some fifteen branches along the Atlantic Coast and as 
far south as Jacksonville, Florida. His sales methods have 
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recently been given the added incentive of one roll free 
with every 25 rolls of foil (J ‘A 374, 439, 441-445, 448-449, 
483-485, 487-488, 493-494, 833-834, 891-893, 918, 920-921, 
1096, 1140-1141; RX 65, JA 1336). 


(b) Highland Supply Company, Highland, Illinois. This 
company is owned by E. H. Weeder and his two brothers, 
who operate Highland Products, Ine.; Highland Manufac- 
turing Company; Quality Motors, Inc.; Highland Manu- 
facturing & Sales, which is a family partnership; and 7-W 
Enterprises, which is also a family partnership. 


Highland Products manufactures cellophane plates for 
the oil well drilling trade. Highland Manufacturing Com- 
pany manufactures. paper mache pots. Quality Motors, 
Ine. is a Chrysler-Plymouth dealership and service. High- 
Jand Manufacturing & Sales shreds and colors off-grade 
cellophane for fancy packaging. 7-W Enterprises owns 
and operates a ranch in Montana. 


Highland Supply Corporation processes aluminum foil 
and sells it to the wholesale florist supply houses. It 
has a plant at Highland, Illinois, and space in some nearby 
buildings for storage. The processing of foil which this 
company sold to wholesale florist supply houses was started 
in 1946. Before that Mr. E. H. Weeder, President of High- 
land, sold foil for Metal Goods Corporation, St. Louis, 
which converted foil and sold it to the wholesale florist 
supply houses. 


Originally, Mr. E. H. Weeder did all of the selling him- 
self of the foil sold to wholesale florist supply houses. Later 
on such selling was turned over to his brother and besides 
him the company has two men who sell on a commission 
basis. Their sales efforts cover the United States. 


Through the years his company has purchased foil from 
Alcoa, Cochran, Reynolds, Kaiser, Republic Foils, Inc., and 
Stranahan. 


The other products which Highland Supply Corporation 
produces and sells, or processes and sells, are Highlander 
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Stix, general purpose glue; glitter spray adhesive, packed 
in polyethylene squeeze bottle; Highlander metallic glitter, 
which is aluminum foil of various gauges colored and 
chopped up into fine pieces of various sizes for display use; 
Highlander metallic glitter for bulk packing, which is alumi- 
num made up in colors; stock size cellophane bags and 
lace printed bags in beauty corsage containers for pack- 
aging of flower corsages; cellophane counter rolls used by 
florists ; printed cellophane rolls, lace wrap, ribbon lace and 
French lace used for wrapping and decorative purposes 
by florists; 1500 foot cellophane rolls for wrapping pack- 
ages and bundles of flowers, such rolls being in dif- 
ferent colors; household and frozen locker foil; unex- 
panded foil which the company sells to the florist trade 
for decorative purposes; plastifoil, which is a laminated 
foil to cellulose acetate, used as a pot wrap by florists; 
a .002 inch gauge base metal in silver and colors used 
by florists for decorative purposes and some used by 
the display trade. Highlander shredded cellophane is 


produced by Highland Manufacturing & Sales Company 
and sold to Highland Supply. The methods of sales of 
Highland Supply are through the use of salesmen with 
sample books and by direct mail advertising with personal 
letters and circulars of various kinds (JA 520-525, 537-543; 
RX 5 A-N, JA 1303). 


(ec) John T. Raisin Corporation, San Francisco, Cali- 
fornia. This company was founded in 1936 and has been 
engaged in aluminum foil converting, that is, laminating, 
coloring, embossing, foils and papers. It sells laminated 
foils, foil to wholesale florist supply houses, folding car- 
bons of foil, and cardboard. It has a plant in San Fran- 
cisco containing about 30,000 square feet of floor space 
with three laminating machines, six coloring machines, 
about four embossing machines, and eutting and creasing 
equipment for box making. The company’s principal sell- 
ing area is the Pacific Coast from Seattle to Los Angeles, 
and it employs one salesman besides whatever selling is 
done by the president, Mr. Raisin. Insofar as its sales of 
foil to wholesale florist supply houses are concerned, it 
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goes as far as Texas. That same foil is sold to frozen food 
packers and for display and to the wine industry. Frozen 
food wrappings are cut to size and sold to the users, i.e., 
food processers. 


Mr. Roth, president of Arrow Brands, started the Raisin 
Company in the business of converting and selling alumi- 
num foil to wholesale florist supply houses during the year 
1945, and gave the company the idea. After about six 
months Mr. Roth formed his own company, Arrow Brands, 
but Raisin processed the foil and sold it to Arrow Brands 
until during the year 1948. Following disagreement be- 
tween it and Arrow Brands, Raisin began in 1948 selling 
aluminum foil which it had converted for the latter and 
sold it principally to Floral Supply Syndicate, a catalog 
house on the Pacific Coast, which resells to other jobbers, 
that is, wholesale florist supply houses, smaller jobbers, and 
also to retailers. 


Raisin buys its foil from Kaiser and Aluminum Foils, 
Inc. The sales of the laminated foils of Raisin were mostly 
to paper box makers and for candy bar wrappers. Raisin 
is printing cellophane with a lacey design on it and selling 
it to florist jobbers. It is also laminating cellophane foil 
for candy wraps. It also sells some laminated foil as gift 
wrap. The company has about thirty employees alto- 
gether. Raisin at one time sold to Pacific Coast Ribbon 
Mills jumbo aluminum foil rolls which the later rewound 
and sold to retail florist, as well as to wholesale florist 
supply houses. Sidney Alder Company, San Francisco, 
Floral Supply Syndicate, Los Angeles, and Pacific Coast 
Ribbon Mills, Los Angeles, are three distributors so classi- 
fied by Raisin on the West Coast to which it sold alumi- 
num foil on a lower price basis than it did to the whole- 
sale florist supply houses (JA 562-565, 567, 569-571, 572- 
573, 580-584, 592-593). 

(d) Western Foil Converters, Berkeley, California. This 
is a partnership composed of Nathan Stillman and Alex- 
ander Eichmann. The company has about 25,000 square 
feet of manufacturing and office space, some fifteen ma- 
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chines which do various operations in the converting of 
aluminum foil, such as coloring, laminating, embossing, 
and rewinding. The firm also has slitting and cutting ma- 
chine facilities, and laminating and coloring facilities for 
flexible packaging materials in general. Some of the origi- 
nal equipment Mr. Stillman obtained from Kaiser Alumi- 
num & Chemical Corporation. 


It sells primarily aluminum foil, some unlaminated, some 
laminated, both for decorative and for protective pack- 
aging end uses. It manufactures also some laminated 
plastic materials. It has a polyethylene extruder and 
can laminate cellophane and some other materials in 
roll form. In the unmounted foils, most of that sold by 
Western Foil Converters is colored or embossed, or both, 
either in rolls or sheets. It is sold to candy manufacturers, 
food processers, and packers occasionally, where they use 
unmounted foils as covers or wraps, that is, complete wraps 
for frozen food. It has sold unmounted foils for specialized 
uses that are decorative, for trimming of products, some 
of them for dials and name plates. There is some foil sold 
for display material. The foil sold to the wholesale florist 
supply houses is the largest single item of unmounted foil. 
Its laminated foils are sold for gift wrapping, to depart- 
ment stores, and to box makers, 


The company has one salesman selling directly for it and 
manufacturers’ representatives totalling four. Mr. Stillman 
himself does some selling. The territory covered by this 
company’s sales is primarily on the West Coast, with some 
sales in Utah and Texas. 


The company now buys its foil from Aluminum Foils, 
Ine., substantial amounts from Cochran Foil Company, 
and some from Alcoa, and from Kaiser. Arrow Brands 
started this company in converting foil which was sold to 
wholesale florist supply houses. Western Foil Converters 
processed the aluminum foil which Arrow Brands sold dur- 
ing the years 1953 and 1954. In 1955 Western Foil Con- 
verters began selling for itself to wholesale florist supply 
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houses, after Arrow Brands commenced its own converting 
operations (JA 650, 654-658, 662-665, 672-673). 


(e) M. H. Levine Corporation, New York City. This 
company bought its aluminum foil either as silver, that 
is, uncolored, or colored, and then embossed it. It pur- 
chased foil from six different concerns. Some of its foil 
sources are foreign. The foil is purchased in jumbo rolls, 
embossed and then put into small rolls and packaged. The 
foreign sources are Switzerland, Italy, Germany and Aus- 
tria, and are purchased through New York agents. The 
company sells to wholesale florists supply houses and to 
retail florists (JA 608-610). 


(f) H. D. Catty Corporation has been in business since 
about 1936. The principal office and factory is located in 
Huntley, Illinois, near Chicago. It processes aluminum 
foil and cellophane. There is also a corporation known as 
H. D. Oatty Corporation of New York, with its plant lo- 
eated at Norwalk, Connecticut, producing the same items 
as the Huntley plant, with the exception of foil sold to 
wholesale florist supply houses. The company’s laminated 
foils are sold primarily for gift wrap inserters, to paper 
box houses, and label manufacturers, and in some instances 
for decorative purposes. It sells foil of different gauges 
and that which is sold to wholesale florist supply houses 
is also sold to paper supply houses and some chain stores. 
The foil portion of its business relating to sales to florist 
supply houses, is very small and does not generate 
as much interest as the rest of its business. The 
company makes various types of food wrappings, i.e., 
oleo, butter, cheese, ete. It also deals in cellophane, 
plain and printed. It sells lace cellophane to wholesale 
florist supply houses, printed with colors. It sells un- 
mounted, colored, and embossed foil, both to wholesale 
florist supply houses and to others as a decorative foil, 
the latter having a marking thereon ‘‘Qualitas,’’ such foil 
being the same and interchangeable. It sells through the 
United States, having six salesmen working out of Boston, 
Philadelphia, two out of New York, and two out of Chicago, 
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besides some sales agents. It buys its supply of foil from 
Reynolds, Aleoa, Republic Foil, and Aluminum Foils, Ine. 
The annual sales of all products of Catty amount to ap- 
proximately $1,500,000.00 (JA 628-629, 632-635, 639-640, 642- 
643, 645, 647, 649, 1005-1006). 


(g) Lion Ribbon Company, New York City. This firm 
has been in business for 53 years, selling various supplies 
for florists. For about twenty years it has processed: foil 
and sold it to wholesale florist supply houses and also to 
retail florists throughout the United States. It has 17 
salesmen with sample books calling on customers. It pur- 
chases domestic foil and converts it by coloring and em- 
bossing, rewinding and packaging for shipment. This is 
done on machinery owned by Lion, built to its specifications, 
operated for it on the premises of another plant. Lion also 
imports foil in finished form, that is, in the standard rolls 
sold to wholesale florist supply houses and to retail florists. 
It began its importations of foil from Italy in 1957. It 
advertises in the trade papers and by direct mail (JA 921- 
925, 929-930). 


(h) Johnston Foil Manufacturing Company, St. Louis, 
Missouri. This corporation, in the business since 1889 of 
supplying tin, lead, composition tin and lead, and pure 
aluminum foil, for every purpose in any desired gauge, 
colored, plain or embossed, has in the past sold foil to 
wholesale florist supply houses and also to quasi converters, 
that is, firms which purchased aluminum foil, colored or 
embossed, or both, from Johnston in jumbo rolls, and 
spooled, rewound, and packaged it for shipment. It cur- 
rently advertises aluminum foil, colored and embossed, for 
every purpose, in any desired gauge, in 24 beautiful colors, 
and its current swatch book of aluminum foil contains 
many samples which have been identified by witnesses as 
‘‘florist foil,”’ i.e., foil used by florists. The Company has 
recently been acquired by Standard Packaging Corporation 
and the extent of its sales to wholesale florist supply houses 
or to partial converters selling to them is not revealed 
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by the record (JA 165-166, 254-256, 355-356, 610-611, 818, 
990, 1033, 1039, 1046-1049; RX 23; RX 107). 


(i) Consolidated Bag & Foil Company, Somerville, 
Massachusetts. This company is a converter of foil. From 
the record, it appears that it now purchases foreign alumi- 
num foil, converts it, and that some of its sales are to 
wholesale florist supply houses. The extent of its sales 
is not revealed by the record. It began selling foil 
for florist use after the acquisition of Arrow Brands by 
Reynolds (JA 302-303, 428-429, 771-772, 779, 823-824, 874, 
881, 906, 918-919, 947-948, 956-957, 966, 975, 986, 1082-1084, 
1086-1088; RX 50 A&B, JA 1320). 


(j) Archer Aluminum, Winston-Salem, N.C., a division 
of R. J. Reynolds Tobacco Company. This company 
has been acquired by R. J. Reynolds Tobacco Company 
and is engaged in coloring, embossing and laminating 
aluminum foil, and recently selling foil for florist uses 
(JA 769-771, 1123-1124). 


(k) Rice-Bayersdorfer, Philadelphia, Pennsylvania. This 
company has been in business for a number of years 
and currently is engaged, so far as the record reveals 
from testimony of its competitors, in purchasing foreign 
aluminum foil either in finished form or partially con- 
verted, converting it, and selling the foil to wholesale 
florist supply houses throughout the United States. The 
extent of its foil sales is not revealed by the record, but 
it has been quite active (JA 351-352, 383, 385-386, 393-396, 
399, 444-445, 619-620, 906, 948-949, 957-960, 1007-1008, 1054 
1055, 1063-1064). 


(1) Shenandoah Floral Supply Company, Mechanics- 
burg, Pennsylvania. This company is a large wholesale 
supply house which is currently buying aluminum foil 
from Austria and selling it in smaller lots to wholesale 
florist supply houses and also to the retail florist. The 
extent of its coverage and sales is not shown by the record, 
but its sales extend into the East, the Middle West and the 
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Southwest (JA 948-949, 952-953, 958-960, 974, 1064-1065, 
1077, 1079-1080; RX 50 A&B, JA 1320). 


(m) Metal Goods Corporation, St. Louis, Missouri, bought 
aluminum foil from Alcoa, converted it and sold it to florist 
jobbers. It is a substantial firm but the extent of its 
present foil sales to wholesale florist supply houses is not 
known (JA 284, 522-523, 611, 613). 


(n) C. C. Pollworth Company, Milwaukee, Wisconsin. 
This is a wholesale florist supply house which purchases 
aluminum foil and sells it to the retail florists. Its im- 
ported foil sales have continued for at least the last two 
years. It sells through salesmen and by mail order ad- 
vertising in nationally circulated florist publications. Its 
sales representatives travel all of the Mid-Western states. 
The extent of its sales is not known (JA 886, 896, 967-969, 
973-974, 1080, 1082-1083, 1152; RX 51, JA 1323). 


(0) Floral Supply Syndicate, Los Angeles, California; 
Sidney Adler Company, San Francisco, California, Floral 


Supply Syndicate is a wholesale florist supply house, using 
both salesmen and mail orders in making sales. The mail 
order is supplemented by advertising in nationally cireu- 
lated florist publications. It is selling imported alumi- 
num foil to florists for pot wraps. Its operations cover 
Texas, Oklahoma and the West up to the Northwest, in- 
cluding Alaska, 


Sidney Adler Company, San Francisco, California, has 
an affiliation with Floral Supply Syndicate and sells im- 
ported aluminum foil to small wholesale florist jobbers 
and also to retail florists in the San Francisco area (JA 
569, 571, 590-591, 593-594, 974, 978-979, 982-983, 991-992, 
996, 1012-1017, 1035 et seg., RX 37). 


(p) Pacific Ribbon Mills, Los Angeles, California. This 
company covers the same territory as Floral Supply 
Syndicate. It is purchasing and selling imported alumi- 
num foil to the retail florists. The extent of its sales is 
not known (JA 569, 591, 1038, 1041-1043). - 


10a 


(q) A. B. Howard Company. This company is an im- 
porter of aluminum foil which is sold to converters and 
wholesale florist supply houses. The extent of its opera- 
tions and sales is not shown by the evidence (JA 463, 468, 
495, 611, 1138). i 


(r) Winter Wolff, New York. This firm is another im- 
porter of aluminum foil which is sold to wholesale florist 
supply houses. The extent of its operations and sales is 
not revealed by the record (JA 611). 


(s) Brueder-Teich, Vienna-Mueblhofen, Austria (E. De- 
Vries and Company, New York City, sales agent). This 
company has been quite active for the past five years or 
more in converting aluminum foil and exporting it to the 
United States, where it is distributed through channels to 
the florist trade. It also fabricates aluminum sheet and 
strip and rolls foil (JA 302, 322, 351, 409-410, 463-464, 468, 
493, 610-613, 626, 648-649, 664, 762-767, 770, 840-S41, 856, 
861-862, 878, 885, 887, 888-889, 896, 919, 1007-1008, 1018, 
1068-1071; CX 32, JA 1241; CX 113; CX 118; RX 6, JA 
1304; RX 7, JA 1307). 


The firm has benefited from United States economic 
assistance to Austria, receiving in the three years ending 
in 1953, some $150,000.00 in counterpart funds, which are 
funds derived from the sale of products imported by means 
of United States Dollar Assistance. The Export-Import 
Bank of Washington authorized a loan to Brueder-Teich 
for equipment for foil plant under date of March 15, 
1956, in the sum of $1,000,000.00, of which, there has been 
disbursed the sum of $173,780.00. The terms of repay- 
ment provide for forty semi-annual installments beginning 
April 15, 1959, with interest at 514% (RX 15, page 38, 39; 
RX 108). 


The exports of this firm of aluminum foil to the United 
States distributed ultimately to the florist trade, ie., retail 
florists, have been steadily increasing. By the end of 
1953, and in 1954, efforts were made by aluminum con- 
verters and other, through the State Department, Com- 
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merce Department, and other agencies, to obtain some 
relief from the inroads made upon their sales of aluminum 
foil to wholesale florist supply houses because of the rela- 
tively substantial lower prices charged by Brueder-Teich 
through E. DeVries and Company, their agent in New 
York, for the foil which the domestic processers or con- 
verters claimed were below cost of production. Those 
efforts came to naught (JA 344-345, 463-464, 499-502, 513, 
590-553, 640-641, 924-925, 959-960, 1006-1007, 1014-1015, 
1103-1105). 


The sales efforts of Brueder-Teich cover the entire 
United States. The firm offers plain, uncolored and un- 
embossed aluminum foil in jumbo rolls to converters. It 
sells to large wholesale florist supply houses, colored and 
embossed aluminum foil and in turn, some of those whole- 
sale supply houses sell to smaller supply jobbers as well 
as to retail florists. The firm is selling aluminum foil in 
finished form, that is, colored and embossed, in standard 
rolls, labelled, packaged, and ready for shipment, and will 
reproduce any color or design sent in by any customer 
(JA 343, 464, 493, 620-621, 626, 827-828, 919, 924-925, 948- 
949, 1068-1069, 1072-1073). 


New York City, New Orleans, San Francisco, Los 
Angeles, Seattle, and San Antonio, are all foreign trade 
zones under the Foreign Trade Zones Act, and under the 
regulations of the Foreign Trade Zones Board, foreign 
merchandise may be brought into a zone without customs 
entry and without the payment of duties or furnishing of 
bond therefor. It also permits merchandise to be shipped 
to the zone in bulk without paying the eustoms duties. 
Duties on the foreign goods involved in processing or 
manufacture are payable only on the actual entry of such 
foreign goods incorporated in merchandise transferred 
from a zone for entry into the commerce of the United 
States (RX 105). 


The prices which Brueder-Teich offers through De- 
Vries, sales agent, in New York City, for aluminum foil 
are substantially below the lowest prices offered by do- 
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mestic companies to domestic converters of aluminum 
foil or by domestic converters to wholesale florist supply 
houses. The prices for which DeVries is selling colored 
and embossed foil to wholesale florist supply houses are 
less than those at which the domestic converters can proc- 
ess and sell with profit (JA 343-345, 464, 499, 501-002, 
550-551, 664, 826 et seg., 835-836, 848, 882-883, 888-889, 
905, 907-908, 923-926, 949, 952-953, 983, 1008-1009, 1012-1013, 
1066-1067, 1071, 1079; CX 113; CK 118; RX 6 A-C, JA 1304; 
RX 7 A-C, JA 1307; RX 64, JA 1335). 
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QUESTIONS PRESENTED 


1. Considering the record as a whole, is there substan- 
tial evidence to support the Commission’s finding that 
the line of commerce relevant to this case is the produc- 
tion and sale of florist foil? 

2. Considering the record as a whole, has the Commis- 
sion acted within its discretion in predicting that acqui- 
sition by Reynolds Metals Company of Arrow Brands, 
Incorporated, may cause a substantial lessening of com- 
petition or a tendency toward monopoly? 

3. Did the Commission act in compliance with statutory 
requirements when it entered the order of divestiture? 
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A. The production and sale of decorative 
aluminum foil to the florist trade is the 
line of commerce relevant to the instant 


. Petitioner’s present contention that the 
“line of commerce” relevant to the case 
is the entire aluminum foil producing 
industry is in flat contradiction to peti- 
tioner’s own recognition of the specialty 
nature of the florist foil business as 
expressed in contemporaneous intra- 
company documents and to the Com- 
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. Florist foil has sufficient peculiar char- 
acteristics and uses to set it apart from 
aluminum foil, and from other con 
verted foil products, and from non-foil 
decorative materials__........_....- —s 


. The comparative price levels and price 
movements of florist foil and other 
foils provide indisputable proof that 
florist foil is sold in a market separate 
and distinct from the markets in which 
other foils are sold... 


B. After acquiring Arrow, Reynolds gravely 
lessened competition in the production and 
sale of florist foil... 
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1. Reynolds’ acquisition of Arrow threat- 
ens the very survival of its small, non- 
integrated competitors producing florist 


. The survival of the domestic florist foil 
industry is jeopardized by Reynolds’ 
ownership of Arrow, and not by impor- 
tation of foreign florist foil 


C. The Commission’s order of divestiture is 
appropriate and proper in every respect... 
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I 


COUNTER-STATEMENT OF THE CASE 


This case comes before the Court upon a petition to 
review an order of divestiture issued by the Federal 
Trade Commission at the conclusion of an administrative 
proceeding on a complaint which charged Reynolds Metals 
Company with violation of Section 7 of the amended 
Clayton Act by its acquisition of Arrow Brands, Incor- 
porated, on August 31, 1956.7 


1The pertinent portions of Section 7 of the amended Clayton 
Act, 64 Stat. 1125 (1950), 15 U.S.C. §18 (1958), provide: 


That no corporation engaged in commerce shall acquire, 
directly or indirectly, the whole or any part of the stock or 


(1) 
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A. Proceedings before the Commission 


In its complaint, issued on December 27, 1957, the Com- 
mission alleged that petitioner Reynolds Metals Company 
(“Reynolds”) with principal place of business located at 
Richmond, Virginia, is a major integrated producer of 
aluminum and fabricated aluminum products, owning and 
operating bauxite mines and aluminum converting and 
reduction plants. According to the complaint, Reynolds 
fabricates various finished aluminum products, including 
aluminum foil (3).? 

The complaint averred that in 1955, Reynolds’ total net 
sales of aluminum ingot and aluminum products (including 
aluminum foil) exceeded $384 million. It was charged that 
total U. S. consumption of aluminum foil in 1955 amounted 
to 192.7 million pounds and that of this amount Reynolds 
accounted for 71.7 million pounds. or approximately 35 
percent, having a value of about $81.1 million (4). 

The complaint further charged that Arrow Brands, 
Incorporated, (“Arrow”) was acquired by Reynolds 
Metals Company (“Reynolds”) in August, 1956, and was 
at the time of acquisition engaged almost entirely in the 
styling, manufacture and sale of decorative aluminum 
foil to the florist trade. This product was said to be used 
in the decoration of potted and cut flowers. Arrow’s 
manufacturing specialty, it was alleged, consisted of the 
printing, coloring and embossing of plain aluminum foil 
for distribution to wholesale florist supply houses through- 
out the United States. According to the complaint, 
Arrow’s total 1955 sales amounted to $497,000 (4). 

The complaint also alleged that there are about 8 com- 


other share capital and no corporation subject to the juris- 
diction of the Federal Trade Commission shall acquire the 
whole or any part of the assets of another corporation 
engaged also in commerce, where in any line of commerce. 
in any section of the country, the effect of such acquisition 
may be substantially to lessen competition, or to tend to 
create a monopoly. 


2 References to the pages of the Joint Appendix are by Arabic 
numbers. 


panies in the United States engaged in the manufacture 
and sale of decorative aluminum foil to the florist trade, 
including Arrow, and that the combined sales of these 
companies approximated $2 million annually. The com- 
plaint charged that Reynolds’ acquisition of Arrow’s stock 
may have the effect of substantially lessening competition 
or tending to create a monopoly in the production and 
sale of decorative aluminum foil to the florist trade. 

In its answer, Reynolds admitted the above allegations 
except that it denied that there were 8 companies in the 
United States engaged in the manufacture and sale of 
decorative aluminum foil to the florist trade having total 
sales of about $2 million annually; denied that the acqui- 
sition by Reynolds of Arrow’s stock may have the effect 
of substantially lessening competition or tending to create 
a monopoly in the production and sale of decorative 
aluminum foil to the florist trade; denied that the decora- 
tive aluminum foil manufactured and sold by Arrow to the 
florist trade is used by florists in decorating potted and 
cut flowers; alleged that there are substitute products for 
aluminum foil which are fully competitive with it; stated 
that total shipments of aluminum foil by all United States 
producers in 1955 amounted to 203.1 million pounds and 
that an additional 3.5 million pounds of aluminum foil 
were imported into the United States that year; and 
denied any knowledge as to Reynolds’ percentage of total 
aluminum foil shipments in the United States in 1955 
(8-12). 

Hearings were held before an examiner over a period 
of approximately 5 months’ commencing in June, 1958, 
and on March 3, 1959, the examiner filed his initial decision 
holding the challenged acquisition to be violative of Sec- 
tion 7 of the amended Clayton Act (15-49). Upon appeal, 
the Commission affirmed the examiner’s initial decision 
with minor modifications and issued, on January 21, 1960, 
an order of divestiture (51-67).* 

30n March 10, 1960, petitioner filed a motion before the Com- 


mission to reopen the case for the taking of additional evidence 
or, alternatively, for rehearing and modification of the Commis- 
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B. The Facts 


Reynolds, with net sales of $446.5 million, net income 
of $37.8 million, and total assets valued at $733.2 million 
in 1957, is one of the world’s largest producers of alumi- 
num and aluminum products (1206-1207, 1244-1245). Its 
aluminum producing capacity of 563.5 thousand tons per 
year represented 28.9 percent of total U.S. aluminum 
producing capacity and 11.7 percent of total world ca- 
pacity in 1957 (1244-1245). 

Reynolds is the largest producer of aluminum foil in 
the world (273). Its production capacity of 117 million 
pounds per year at the end of 1957 represented 40.5 per- 
cent of total foil production capacity of all 10 foil pro- 
ducers in the United States.® 


sion’s order of divestiture. This was denied by the Commission 
(67-100). Thereupon, petitioner applied to this Court for Icave 
to adduce additional evidence before the Commission. This ap- 
plication was also denied (107). 


*Plain silver-colored aluminum foil is produced as follows: 
Molten aluminum is poured into individual rectangular molds to 
cool and solidify. These rectangular shaped chunks of metal are 
called “pigs” and weigh about 55 pounds each. In producing 
aluminum foil, the “pigs” are heated to a proper temperature 
and are repeatedly passed between the rolls of a rolling mill. 
Aluminum foil is defined as a flat aluminum product under six- 
thousandths (.006) of an inch in thickness. Through further 
rolling, the thickness of aluminum foil can be reduced to as little 
as three-and-a-half ten-thousandths of an inch (.00035), and, in 
some special applications, down to a thickness of one-and-seven- 
tenths ten-thousandths of an inch (.00017) (164-165, 221, 1170- 
1172). 


5 The 10 companies in the United States engaged in rolling 
aluminum into foil and their respective capacities in millions of 
pounds as of the end of 1957, are as follows: Reynolds 117; 
Aluminum Company of America 70; Kaiser Aluminum & Chemical 
Corporation $1; Cochran Foil Co. (a subsidiary of Anaconda 
Company) 21; Aluminum Foils Inc. (a subsidiary of Swiss 
Aluminum Company) 18; Standard Rolling Mills (a subsidiary 
of Revere Copper and Brass, Inc.) 10; Johnston Foil & Mfg. Co. 
(a subsidiary of Standard Packaging Corp.) 7; Archer Aluminum 
(a division of R. J. Reynolds Tobacco Co.) 6; Republic Foil and 
Metal Mills 5; and Stranahan Foil Company 4 (254, 1183, 1252). 
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Aluminum products, including aluminum foil, are used 
for many different purposes and are, therefore, produced 
and sold in many different shapes and sizes. Among the 
varied applications for aluminum products are the fol- 
lowing illustrative examples: parts for automobiles, re- 
frigerators and air conditioners, building products for 
the construction industry, including windows, roofing, sid- 
ing, insulation and architectural forms, consumer products 
such as aluminum lawn furniture, and as packages and 
labels for food and beverage products.® 

Similarly, aluminum foil is used for many different 
purposes and is, accordingly, produced in many different 
widths, lengths and thicknesses. For example, an ex- 
tremely thin foil must be used in electrical condensers, a 
foil having a thickness of one and seven-tenths ten- 
thousandths (.00017) of an inch (221). For household 
wrap, however, such as Reynolds Wrap, a thickness of 
seven ten-thousands of an inch (.0007) was found to 
possess the necessary characteristics of strength and 
ductility and at the same time provide the housewife with 
the maximum amount of material for her money (260- 
261, 751). Foil thicknesses, in fact, range from the ex- 
tremely thin condenser foil described above up to a thick- 
ness of six thousandths of an inch (.006) depending upon 
the end uses to be made of the particular foil, thus 
rendering apparently tiny variations in gauge of great 
importance.” 


*CX 25, pp. 6, 10-11, 17; CX 27, pp. 16-22. References to 
Commission Exhibits not printed in the Joint Appendix are by 
the initials “CX” followed by the number of the exhibit and 
the page number of such exhibit. References to Petitioner’s 
Exhibits are identical in form except that the initials used are 
“RX”, A considerable number of Commission Exhibits not 
printed in the Joint Appendix were received by the Commission 
in camera. References to these exhibits are by the letters “CX” 
followed by the letters “cam.” See also the Court’s order dated 
May 18, 1960, which permitted these exhibits to be filed with 
the Court in camera. 


TIllustrative of the significance of extremely small variations 
in thickness of foil, depending upon the particular end use to 
which the foil is to be put, is household wrap. Alcoa offered its 
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Prior to World War II, Reynolds produced and stocked 
for inventory many different types of aluminum foil, and 
when orders were received, Reynolds made shipments from 
its inventory stock. However, because of poor turnover, 
this proved to be uneconomical for Reynolds, and follow- 
ing World War II, Reynolds did not resume the practice 
of stocking as inventory the many types of aluminum foil 
desired by the numerous different classes of users. In- 
stead, the company began to manufacture aluminum foil 
to specific order for individual customers requiring par- 
ticular specifications of foil (168, 174, 177-178). 

In rolling aluminum foil to order—that is to say, in 
producing foil for specific end uses by specific purchas- 
ers—it is neither practical nor profitable for Reynolds 
to accept small orders from small buyers (213-214). Reyn- 
olds therefore concentrates its own selling efforts upon 
the large buyers in the several finite and distinct markets 
for the various aluminum foil products (207-214). To 
supply the smaller buyers who cannot order in sufficiently 
large quantities to purchase from Reynolds and the other 
foil rollers, independent fabricating and converting estab- 
lishments have grown up which perform the vital function 
of serving the smaller buyers in the various individual 
markets (213-214, 228, 233-234, 770-772, 815-816). 

Total U.S. aluminum foil shipments in 1956 amounted 
to over 200 million pounds, and of this volume, approxi- 
mately 75 percent was used in some form of packaging 
or wrapping (1275-1278; RX 26, p. 279). Cognizant of 


Wearever brand of household wrap in a thickness of six and 
one-half ten-thousandths of an inch (.00065), while Reynolds Wrap 
was marketed at a thickness of seven ten-thousandths of an inch 
(.0007), or one-half of one ten-thousandth (.00005) of an inch 
thicker than Alcoa’s. This difference proved to be so vital in 
selling to the housewives that Alcoa was forced to increase the 
thickness of its household wrap to the .0007 thickness of Reynolds 
Wrap (260-261, 751). 

Within the confines of a single paragraph in its brief, petitioner 
on the one hand acknowledges the signficance of this difference 
in gauge, yet on the other hand takes the position that the very 
same difference is inconsequential. (Pet. Br. p. 7; see also Pet. 
Br. p. 28.) 
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the distinct and separate markets in which aluminum foil 
products are sold to be used in wrapping and packaging 
such widely divergent items as butter, soap, and tobacco, 
Reynolds has subdivided its packaging sales division into 
seven marketing groups: (1) dairy and meat; (2) bak- 
ing and milling; (3) beverage and confectionery; (4) 
drugs; (5) textiles; (6) tobacco; and (7) converters (208). 

Here again, the converters exist because it is unprofit- 
able for Reynolds and other foil rollers to serve small 
buyers in the various individual markets (213-214, 229- 
234, 770-772). To supply these small buyers, independent 
converting establishments purchase plain, or raw, un- 
colored foil in large rolls, called jumbo or bulk rolls, from 
Reynolds and other foil rollers, and process it and sell 
it in the form desired by the small purchasers (238-239, 
240, 524, 610). 

In addition to those converting establishments whose 
function is merely to produce standard foil products for 
smaller buyers unable to purchase in sufficiently large 
quantities to order from Reynolds and other foil rollers, 
certain specialty converting establishments have come into 
being which not only exist as a source of supply of stand- 
ard foil products for small buyers, but which also produce 
and design specialty foil products for markets too small 
to attract the large foil rolling companies. Such a spe- 
cialty market is the florist foil market (213-214, 233-234, 
771). 

One particular group of converting establishments pro- 
ducing a specialty product catering to the needs of the 
florist trade developed during the 1930’s (282-283, 606, 
610-611). It is this group of small enterprises with which 
we are concerned in this case. 

Because of its inherent physical characteristics, alumi- 
num foil is particularly well-adapted for use in deco- 
rating and wrapping potted plants and flowers. This 
metal is very soft, unusually pliable and retains the de- 
sired shape when folded around flower pots. Moreover, 
the metal may be colored in beautiful shades and im- 
printed with attractive designs. It is, in addition, mois- 
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ture proof—an important property in a decorative wrap 
for flower pots as it prevents leakage of water (662-663, 
761). 

The gauge, or thickness, of six and one-half ten-thous- 
andths of an inch (.00065) is a peculiarly distinguishing 
characteristic of aluminum foil suitable for use as a 
decorative material for flower pots because this thickness 
combines the necessary physical characteristics of strength 
and tear-resistance with a lower cost per square foot than 
any alternative thickness of foil. A heavier foil, for ex- 
ample, seven ten-thousands of an inch in thickness (.0007) 
would provide greater strength and tear-resistance but 
such additional physical qualities are not required and 
would be more expensive to the florist, while a lighter foil, 
for example, three and one-half ten-thousands of an inch 
in thickness (.00035), would be less expensive per square 
foot but would be lacking in the required physical at- 
tributes (182-183, 220-221, 226, 567, 662-663, 744).8 

No practical substitute for florist foil as a decorative 
wrap for flower pots exists. Prior to and during World 
War II substitute products, such as crepe paper, burlap, 
grass mats and lacquered glassine were used, but these 
products were quickly displaced by florist foil when it 
became available after 1945, and today florist foil accounts 
for approximately 95 percent of all decorative materials 
used to wrap flower pots (386, 554-556, 607-608, 610-611, 
662, 858, 1060). 


® A small fraction, amounting at most to 5 percent of all florist 
foil sold by converters, is heavier and thicker than the .00065 
gauge standard florist foil, but is sold at a much higher price. For 
example, Arrow’s “Glory” brand of colored, unembossed foil, gauge 
.00065 sells for 5.83 cents per thousand square inches, while the 
heavier “Samson” brand, having a thickness of .001 inch, is almost 
twice as expensive, selling for 10.52 cents per thousand square 
inches (1285). This tremendous price difference explains why 95 
percent, or more, of all florist foil sold has a gauge of .00065 
inches since this gauge possesses the ideal combination of physical 
attributes and economic value for the cost-conscious florist trade, 
which has been caught in a cost-price squeeze since the depression 
of the 1930’s resulting from the fact that retail prices for flowers 
are today at about the same level as 30 years ago, while costs have 
steadily risen (287-288, 991, 1156, 1285). 
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The potentiality of using aluminum foil as a means of 
decorating and wrapping flower pots was first recognized 
by Morris H. Levine in the 1930’s (606, 610-611). Mr. 
Levine had for many years been supplying ribbon and 
other florist supplies to retail florists and was thus fully 
familiar with the demands of that business (606-607). 

After World War II, one of M. H. Levine’s former 
salesmen, Harry W. Roth, who had also recognized the 
potentialities of the florist foil market, broke away from 
Levine, organized his own company, Arrow Brands, In- 
corporated, and entered into an agreement with John T. 
Raisin Corporation of San Francisco (279-285, 298). 
Under the terms of this arrangement Roth, based upon his 
long association with the florist trade, obtained orders 
and Raisin manufactured and shipped the converted florist 
foil to Roth’s customers (298).® Raisin’s converting opera- 
tions consisted of coloring, embossing with designs, print- 
ing, cutting the foil into sheets of proper dimensions, and 
winding the sheets around spools or cores into rolls. 
Thereafter, the rolls were wrapped into individual pack- 
ages, labelled and shipped to Arrow’s customers through- 
out the United States (297-298). 

In 1948, Raisin and Roth had a falling out because 
Raisin, recognizing the profitability of the business, en- 
tered the florist foil market in competition with Roth 
(298, 431). Thereafter, for a very short period of time, 
Roth purchased jumbo rolls of colored and embossed foil 
directly from Reynolds, cutting it and rewinding it into 
short resale rolls on his own (299). This arrangement 
proved unsatisfactory, however, and in 1949, Roth made 
a connection with a former employee of Raisin, Nathan 
Stillman, who had gone into the foil converting business 
with equipment and financing provided in part by Kaiser 
Aluminum & Chemical Corporation (298-300, 304-306, 672). 


® Raisin had theretofore never converted plain aluminum foil into 
florist foil and, in fact, did not believe that a market for florist 
foil existed. In order to induce Raisin to undertake the production 
of florist foil, Roth had to give his personal check for $2,000.00 to 
Raisin (297). 
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This agreement with Stillman was very similar to Roth’s 
previous understanding with Raisin, with Roth obtaining 
the orders and sending them to Stillman and the latter 
performing the actual converting operation and mailing 
the converted florist foil to customers of Roth (300). 

Recalling his earlier unpleasant experience with Raisin, 
and realizing the possibility of losing out to Stillman, Roth 
in 1953 became a florist foil converter himself by leasing 
a plant, purchasing equipment and hiring a staff. Thus, 
from 1953 until August 31, 1956, the date of acquisition, 
Arrow was engaged in the business of converting plain 
aluminum foil into florist foil by purchasing jumbo rolls 
of plain foil from Reynolds and designing, styling, color- 
ing, embossing, printing, cutting, winding, packaging and 
selling the converted florist foil to wholesale florist sup- 
ply houses (300-301, 1178-1179). 

Meanwhile, other florist foil producers had continued 
in business or entered the industry after World War II. 
When Reynolds acquired Arrow in 1956, the industry 
consisted of 8 domestic florist foil producers. These com- 
panies were: Arrow; Highland Supply Corporation; H. 
Jacobson and Company; H. D. Catty Corporation; M. H. 
Levine Corporation; John T. Raisin Corporation; Western 
Foil Converters; and Lion Ribbon Company (435, 444, 520, 
531, 560, 567-568, 602-603, 611, 628-629. 638, 650-652, 664). 
The combined annual sales volume of these companies was 
$1,656,394.21 in 1955, the year prior to Reynolds’ acquisi- 
tion of Arrow, but in 1957, the year following Reynolds’ 
acquisition of Arrow, their combined sales volume had 
declined slightly to $1,625,231.80, due to sharp price reduc- 
tions for florist foil occurring in 1957 (1341, cam; see 
Charts I and II, supra, following page 30. However. 
Arrow’s sales volume in 1957 was 18.9 percent greater 
than its 1955 sales (1341, cam).!° 


10 Pursuant to the Court’s order dated January 16, 1962, a sepa- 
rately-bound fifth volume has been added to the Joint Appendix 
containing in tabular form certain confidential data taken from 
exhibits received by the Commission in camera. These in camera 
exhibits are not printed in the four volume Joint Appendix pre- 
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In addition to the florist foil produced by the above- 
named companies, petitioner asserts that substantial quan- 
tities of florist foil are being imported from Austria and 
Italy (Pet. Br. pp. 12-17, 29, 30, 36, 41). The record does 
show that Lion Ribbon Company imported some florist 
foil in 1957 (CX 197, cam) and that M. H. Levine Cor- 
poration imported small quantities of foreign foil during 
the years 1954 through 1957 (CX 171 B and KE, cam). The 
record is bare, however, of any additional information 
indicating the volume, if any, of imported florist foil by 
other sellers, either in dollar value or in pounds. 

On August 31, 1956, Reynolds acquired the stock of 
Arrow for a cash consideration of $450,000. At the same 
time, Reynolds entered into an employment contract with 
Harry W. Roth, the sole stockholder and president of 
Arrow, to extend for a period of 5 years at a specified 
annual salary (1178, 1193; CX 7 cam). Thus Arrow be- 
came vertically integrated with its former principal sup- 
plier of plain aluminum foil and its purchases of raw foil 
became merely an intracorporate bookkeeping transaction 
within the Reynolds organization (265, 317). In contrast, 
the small competing florist foil producers remained un- 
integrated and consequently had to purchase their foil 
requirements on the open market at prevailing market 
prices (445-446, 536-537, 578-579, 671). 

The cost of plain, or raw, foil to unintegrated florist 
foil converters accounts for approximately 70 percent of 
their total cost of production (449, 671). 

Reynolds, which had been Arrow’s major supplier of 
raw foil prior to the merger, was aware that success in 
the highly specialized florist foil market was dependent 
upon complete familiarity with the particular requirements 


viously filed with the Court, but the exhibits themselves were filed 
with the Court in accordance with the Court’s order of May 18, 
1960. References to the separately-bound in camera fifth volume 
of the Joint Appendix containing the confidential data in tabular 
form is by the Arabic number 1341 followed by the letters cam. 
Thus, the fifth volume of the Joint Appendix consists of a one- 
page tabulation of figures. 
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of the florist trade. As stated to the Federal Trade 
Commission by Reynolds in a letter dated November 8, 
1956, signed by Gustav B. Margraf, the General Solicitor 
of the company: 


The conditions of the florist foil trade are such that 
the business demands a high degree of specialization. 
To compete effectively with the other products offered 
to the florist trade, a supplier must be flexible, con- 
tinuously prepared to create, manufacture and offer 
an appealing up-to-the-minute product which meets the 
specialized requirements of the florist industry. In all 
operations, time is of the essence—the supplier must 
create quickly, manufacture promptly and sell im- 
mediately. The business requires familiarity with the 
florist trade and close relationship between manage- 
ment, sales, creative, advertising and production fune- 
tions which can best be accomplished through a small 
organization. 

Because of the flexibility required, the necessity for 
a fast-moving operation throughout and for intimate 
knowledge of the changing product demand of the 


consumer, Reynolds felt that the only feasible way 
to enter the business was through acquisition of a 
going organization with its management, design skill, 
knowledge xe the field and sales experience. The or- 


ganization thus acquired could continue to operate 
the business with a high degree of autonomy in order 
to meet the special needs of the particular trade 
[1185; emphasis added]. 


Arrow described to the florist trade the significance of 
the merger in these words: 


Harry W. Roth will continue as President and 
General Manager of Arrow Brands, Inc. The same 
management will direct all policies and supervise all 
operations as in the past. The new affiliation will 
simply add the tremendous resources of Reynolds to 
our own background of experience in designing and 
producing outstanding foil products for the florist 
([1263; emphasis added]. 


Commencing in November, 1957, Reynolds’ “tremendous 
resources” were brought to bear upon the comparatively 
tiny non-integrated producers of florist foil competing 
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with Arrow; for at that time, Arrow announced an across- 
the-board price reduction on its major brands effective 
retroactive to October 1, 1957 (1260-1264, 1285). The 
newly-announced prices were below the cost of production 
of Arrow’s nonintegrated competitors (457-459, 529-530, 
577-578, 617, 637, 667). Arrow maintained its prices at 
this below-cost-of-production level until August of 1958, 
at which time Arrow increased its prices (848-849, 913- 
914, 933, 1064). 

Arrow’s price increase of August, 1958, occurred after 
counsel for the Commission had closed their case-in-chief 
in June, 1958, and prior to the commencement of the 
defense testimony in October of 1958. This price increase 
by Arrow was made notwithstanding the prediction by 
witness Roth, when testifying for the defense, that low- 
priced foreign florist foil was “flooding the market” (1122- 
1123). No evidence was introduced by the defense in- 
dicating the volume of imported foreign florist foil sold in 
the United States, either in dollars or in pounds; in fact, 
witness Roth admitted that he did not know how much 
foreign florist foil was being sold in the United States 
(347). 

Due to the below-cost prices maintained by Arrow from 
October, 1957, until early August, 1958, 6 of the 7 domes- 
tic converters of florist foil competing with Arrow suf- 
fered losses in 1957 and 1958, and 5 actually sold a 
smaller volume of florist foil, measured in dollars, than 
they had sold in 1955 (459-460, 466-469, 536-537, 566-567, 
576-577, 616-617, 637, 669; see especially 1341, cam). 

Although Arrow was selling below cost in 1957 and 
1958, with Reynolds’ funds a new $500,000 plant in Tor- 
rance, California, was constructed in 1957 and 1958 (371, 
1269). Arrow increased its shipments of florist foil by 


11In October of 1956, the Commission had addressed a letter of 
inquiry to Reynolds asking for information about the acquisition 
of Arrow (1175). Thereafter, by letter dated October 7, 1957, the 
Commission advised Reynolds that no further action was contem- 
plated but that the Commission reserved the right to take action 
if other evidence or subsequent developments should warrant such 
action (13). 
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18.9 percent between 1955, the year prior to the merger, 
and 1957, the year following the merger (1341, cam). 
Accompanying the sales gains by Arrow were significant 
sales losses by 5 of Arrow’s 7 domestic competitors: 
Highland Supply’s sales dropped 14.8 percent; Raisin’s 
40.3 percent; Catty’s 32 percent; Western Foil’s 26.5 
percent; and M. H. Levine’s 47.6 percent (1341, cam). 
Although Jacobson increased his sales by 6.5 percent in 
1957 above the 1955 level, he operated in the red in 1957 
(1341, cam; 459-460). 

Witnesses representing 5 of the above competitors— 
Jacobson, Highland Supply, Raisin, M. H. Levine, and 
Western Foil—testified that their continued existence in 
this industry was in grave jeopardy as a result of Reyn- 
olds’ acquisition of Arrow which brought into the small 
florist foil market the overwhelming power of Reynolds 
(459, 466-467, 469, 534, 536-537, 566, 578-579, 616-617, 
669, 670-671). 


II 
SUMMARY OF ARGUMENT 


The line of commerce relevant to the instant ease is 
florist foil, a finished product, and not aluminum foil, the 
raw material from which florist foil is made. The unique 
combination of characteristics which distinguish florist 
foil from other foils and other decorative materials are 
(1) its physical attributes stemming from the fact that 
it is made from aluminum foil, (2) its artistic properties 
resulting from the fact that it is styled and designed for 
a particular purpose, namely, to be sufficiently attractive 
for use in decorating rather ugly flower pots and yet 
not detract from the beauty of the flowers around which 
it is formed, (3) the fact that the production and sale 
of florist foil constitutes a specialty business requiring 
special design skills, knowledge of the florist trade and 
sales experience, and (4) that it is sold through special 
channels of distribution to a particular class of buyers, 
i.e., wholesale florist supply houses. 
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The entry of Reynolds into the florist foil industry 
through the acquisition of Arrow has had a devastating 
effect upon the small, nonintegrated domestic producers 
of florist foil. Reynolds is the largest producer of alumi- 
num foil in the world and ean supply its subsidiary, 
Arrow, with raw aluminum foil at cost, while the small, 
nonintegrated competing domestic producers of florist foil 
must purchase their requirements of aluminum foil on 
the open market at the going level of prices. Since acquir- 
ing Arrow, Reynolds has sold florist foil at prices below 
the cost of production of its small nonintegrated rivals 
thus threatening their very survival. 

Because of the destruction of competitive equilibrium 
caused by Reynolds’ presence and conduct in this small 
specialty business, the Commission acted within its dis- 
cretion in ordering the restoration of Arrow to at least 
the same relative competitive standing it had in the florist 
foil industry at or around the time of the acquisition. 


III 
ARGUMENT 


Introduction 


Grave concern over the deprivation of competitive op- 
portunities to independent small business enterprises re- 
sulting from mergers moved Congress to amend Section 7 
of the Clayton Act in 1950. By this amendment, the 
courts and the Commission were directed to strike down 
any merger whose effect “. . . may be substantially to 
lessen competition or to tend to create a monopoly.” * 
Among the instances foreseen by Congress in which such 
adverse consequences may follow is the situation where a 
merger so increases the power of one company that its 
advantage over its smaller competitors threatens to be 
decisive.7* 


12 See footnote 1, supra. 


13“The bill is intended to permit intervention * * * when the 
effect of an acquisition may be a significant reduction in the 
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As recognized by the Commission, no appreciable in- 
erease in the concentration of assets or productive facili- 
ties occurred in the aluminum industry as a result of 
Reynolds’ acquisition of Arrow (59). Thus, this Court 
is not called upon in the instant case to review the validity 
of a giant industrial consolidation such as was before 
the court in United States v. Bethlehem Steel Corp., 168 
F. Supp. 576 (S.D. N.Y. 1958), because no lessening of 
competition nor tendency toward monopoly in either the 
aluminum producing industry or the aluminum foil in- 
dustry is at issue here. 

Instead, this case is concerned with the destruction of 
competition in the market for florist foil—a finished prod- 
uct distinct from aluminum foil, the raw material from 
which florist foil is made. Florist foil is used principally 
to decorate potted plants and flowers. Prior to Reynolds’ 
acquisition of Arrow, there were 8 domestic producers of 
florist foil who sold this product to approximately 600 or 
700 wholesale florist supply houses, who, in turn, resold 
florist foil to some 25,000 retail florists throughout the 
country (535, 1147). There is thus presented for review 
a case which calls for the implementation of a second 
vital objective of Congress in amending Section 7—the 
preservation of the useful small independent business as 
an. important factor in the American economy.* As 
recently stated by the court in Crown Zellerbach Corp. v. 
Federal Trade Commission: 


vigor of competition, even though this effect may not be so far- 
reaching as to amount to a combination in restraint of trade, 
create a monopoly, or constitute an attempt to monopolize. Such 
an effect may arise in various ways: such as elimination in whole 
or in material part of the competitive activity of an enterprise 
which has been a substantial factor in competition, increase in the 
relative size of the enterprise * * * to such a point that its ad- 
vantage over its competitors threatens to be decisive, undue re- 
duction in the number of competing enterprises, or establishment 
of relationships between buyers and sellers which deprive their 
rivals of a fair opportunity to compete.” [H.R. Rep. No. 1191, 
81st Cong., Ist Sess. 8 (1949; emphasis added).] 


148. Rep. No. 1775, 81st Cong., 2d Sess. 3 (1950). 
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Congress was * * * concerned about the competi- 
tor,—the small business man whose “little independent 
units are gobbled up by bigger ones,” and about other 
competitors whose opportunities to meet the prices 
of the larger concern and hence compete with it might 
be diminished by a merger which increased the con- 
centration of power in the larger organization. [Em- 
phasis added.] 

Furthermore, as Congress specifically recognized, small 
nonintegrated enterprises can be crippled if one of their 
competitors is acquired by a supplier of an essential raw 
material. It was pointed out in the House Report accom- 
panying the bill amending Section 7: 


If, for example, one or a number of raw material 
producers purchases firms in a fabricating field (i.e., 
a “forward-vertical” acquisition), and if as a result 
thereof competition in that fabricating field is substan- 
tially lessened in any section of the country, the law 
would be violated. ... [H.R. Rep. No. 1191, 81st 
Cong., 1st Sess. 11 (1949); emphasis added.] 


Two pernicious characteristics thus condemn the chal- 
lenged acquisition: (1) the invasion by a financial giant 
of a small market with the result that the acquired com- 
pany obtained an overwhelming competitive advantage 
which threatens to be decisive; and (2) the integration 
of a supplier of an essential raw material with a fabri- 
eator under circumstances where the overwhelming ad- 
vantages of vertical integration are denied to small non- 
integrated competing fabricators. 


A. The production and sale of decorative aluminum foil 
to the florist trade is the line of commerce relevant 
to the instant case 


Determination of the relevant market in which to pre- 
dict the probable competitive effect of a merger is a pre- 
requisite to a finding of a violation of Section 7 of the 


Trade Reg. Rep. par. 70,0388 at p. 78,163 (9th Cir. June 5, 
1961), rehearing denied, Dec. 22, 1961 (not yet officially reported). 
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Clayton Act.2® While the statute does not contain the 
word “market”, it does specify the two basic dimensions 
of a relevant market, (1) the product dimension, desig- 
nated by the phrase “line of commerce” and (2) the geo- 
graphic dimension, designated by the phrase “section 
of the country.” United States v. Bethlehem Steel Corp., 
supra, 168 F.Supp. at 587-588. These terms of reference, 
Le., “line of commerce” and “section of the country” are 
sufficiently broad to comprehend all aspects of a market— 
the product, the geographical area in which it is sold, and 
the sellers and buyers making up the demand and supply 
sides. For a market is a meeting place of buyers and 
sellers, and the task of defining a market thus turns on 
discovering the patterns of trade which are followed in 
practice. United States v. United Shoe Machinery Corp., 
110 F.Supp. 295, 303 (D. Mass. 1953), aff'd per curiam, 
347 U.S. 521 (1954); Bethlehem Steel Corp., supra, 168 
F.Supp. at 588. 

A relevant market is, as noted, defined by determining 
the patterns of trade which are followed in practice, for 
these patterns establish an “area of effective competition” 
within which to predict the probable competitive effects 
of a given merger. DuPont-General Motors, supra, 353 
US. at 593; Transamerica Corp., supra, 206 F.2d at 169. 

The problem of market definition in the instant case 
centers on the determination of the “line of commerce” 
since petitioner does not contest the Commission’s finding 
that the geographical area for measuring the competitive 
effects of this acquisition is the entire United States (Pet. 
Br. p. 14). 


1. Petitioner’s present contention that the “line of com- 
merce” relevant to this case is the entire aluminum foil 
producing industry is in flat contradiction to petitioner’s 


16 United States v. DuPont de Nemours & Co., 353 U.S. 586, 593 
(1957) (hereinafter referred to as “DuPont-General Motors”); 
Crown Zellerbach Corp. v. Federal Trade Commission, supra, foot- 
note 15; American Crystal Sugar Co. v. The Cuban-American 
Sugar Co., 259 F.2d 524, 527 (2d Cir. 1958); Transamerica Corp. 
v. Board of Governors, 206 F.2d 163, 169 (3d Cir. 1953). 
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own recognition of the specialty nature of the florist foil 
business as expressed in contemporaneous intracompany 
documents and to the Commission. 


Throughout its brief petitioner insists that the entire 
aluminum foil producing industry, including such giants 
as Alcoa, Kaiser, Revere Copper & Brass Company, Ana- 
conda Copper, R. J. Reynolds Tobacco Co., Standard 
Packaging Corporation and others, is the line of commerce 
relevant to the instant case (Pet. Br. 3-8, 21, 26-32, 42). 

Unfortunately for petitioner, the argument it has pre- 
pared in support of its position on this appeal stands 
in glaring and irreconcilable conflict with the facts sup- 
plied by this same petitioner to the Commission during 
the course of its preliminary investigation prior to the 
issuance of the complaint. On November 8, 1956, the 
general solicitor of petitioner, in an official communication 
to the Commission, stated as follows: 


Arrow Brands reports that its chief competitors 


in the sale of florist foil in the year 1955 were: 
Highland Supply Corp., Highland, Illinois; Hyman 
Jacobson, Worcester, Massachusetts; M. H. Levine 
Co., New York, N. Y.; John T. Raisin Corp., San 
Francisco, California; and Bruder Teich (Company), 
Vienna, Austria. In addition florist foil competes 
with other florist decorative material including paper 
and ribbon products. [1184; emphasis added.] 

In the same letter petitioner defined in unequivocal 
terms the characteristics which distinguish the production 
and sale of florist foil from the production and sale of 
aluminum foil generally (see portions of letter quoted 
supra at p. 12). Indeed, in this letter the very same 
petitioner now before this Court contending vigorously 
that the acquisition of Arrow was “de minimis” to Reyn- 
olds’ entry into the market for florist foil (Pet. Br. pp. 
20, 22 and 33) informed the Commission: 


Reynolds felt that the only feaszble way to entet 
the business was through acquisition of a going or- 
ganization with its management, design skill, knowl- 
edge of the field and sales experience. The organiza- 
tion thus acquired could continue to operate the busi- 
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ness with a high degree of autonomy in order to meet 
the special needs of the particular trade [1185; em- 
phasis added]. 


As a matter of fact the statements made by the general 
solicitor of Reynolds to the Commission after the acquisi- 
tion but before the complaint was issued simply reflect the 
recognition by Reynolds’ Board of Directors and its top 
management prior to and at the time of the acquisition, 
expressed in intracompany documents quoted in the foot- 
note below, that the production and sale of florist foil is 
a highly specialized business.’7 

There is thus not only substantial but overwhelming 
evidence from the lips of Reynolds’ highest responsible 
officials, uttered in contemporaneous intracompany docu- 
ments prepared long prior to the issuance of the complaint 
in this case and having the highest possible probative 
value, unmarred by considerations stemming from the 
existence of an antitrust proceeding, to support the Com- 
mission’s finding that “. . . the production and sale of 


27In a memorandum dated August 9, 1956, John Krey, a vice- 
president and member of Reynolds’ Board wrote: 


This is a specialty business. It is highly competitive and 
Its success is dependent upon the creation of attractively de- 
signed colored and embossed foil in various packaging effects 
and its sale (through a close knowledge of requirements) to 
the floral trade who use the product in the wrapping and 
packaging of cut and potted flowers, plants and floral designs 
of all kinds. The nature of the business requires that the 
manufacturer be closely attuned to the changing styles in 
floral packaging, have the type of operation that can promptly 
create new styles, get them quickly in the manufacture, and 
promote and sell these styles to the florist trade [1201; em- 
phasis added]. 


The Board of Directors of Reynolds, in a minute dated Septem- 
ber 21, 1956, authorizing the payment of $450,000 for the stock 
of Arrow, acknowledged that “. . . Arrow Brands, Incorporated, is 
a successful converter of aluminum foil engaged in the production 
and sale of decorative aluminum foil for use by florists .. .” 
(1197; emphasis added). And in an official intracompany an- 
nouncement of October 3, 1956, Reynolds identified Arrow as 
“. . . the leading producer of aluminum florist foil used by the 
florist trade in the packaging and decorating of flowers and plants” 
(1198; emphasis added). 
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decorative aluminum foil to the florist trade is a ‘line of 
commerce’ within the meaning of Section 7” (57).%° 

Understandably unhappy with this state of the evidence, 
petitioner shifted its position after the complaint was 
issued in order to conform with traditional, but heretofore 
unsuccessful, trial strategy in antitrust proceedings. Now 
it asserts that “aluminum foil is aluminum foil”, just as 
counsel have insisted that “paper is paper”,!® “boxing is 
boxing”, and “movie theaters are movie theaters,” * 
in past Sherman Act and Clayton Act cases—contentions 
persistently rejected as being unrealistic and made in 
disregard of the decisive market factors in those cases. 

The thrust of petitioner’s argument in the International 
Boxing Club case was identically the same as that put 
forward by petitioner in this case and was rejected. As 
summarized by the Supreme Court: 


Appellants launch a vigorous attack on the finding 
that the relevant market was the promotion of cham- 
pionship boxing contests in contrast to all profes- 
sional boxing events. .. . The appellants argue that 
the “physical identity of the products here would seem 
necessarily to put them in one and the same market.” 
They say that any boxing contest, whether champion- 
ship or not, always includes one ring, two boxers 
and one referee, fighting under the same rules before 
a greater or lesser number of spectators either pres- 
ent at ringside or through the facilities of television, 
radio or moving pictures. 


We do not feel that this conclusion follows. [858 U.S. 
at 249-250; emphasis added.] 


18 See United States v. United States Gypsum Co., 333 U.S. 364, 
896 (1948), and the more recent DuPont-General Motors decision, 
supra, 353 U.S. at 602, a Section 7 case. 


19 Crown Zellerbach Corp., supra, Trade Reg. Rep. par. 70,088 at 
p. 78,151. 


20 International Boxing Club v. United States, 358 U.S. 242 at 
249-252 (1959). 


21 United States v. Paramount Pictures, 384 U.S. 131 at 172-173 
(1948). 
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Quite obviously, certain elements were present in the 
eases cited above which caused the Supreme Court to 
rule that “championship boxing matches” and “first run 
motion picture theaters” were separate “lines of com- 
merce” from “boxing matches” and “motion picture thea- 
ters”, respectively." The same realities of trade caused 
the appellate court in Crown Zellerbach to hold that the 
line of commerce there relevant included only the coarse 
papers made by St. Helens, the acquired company, and 
not the broad, all-inclusive range of “trade coarse papers” 
urged by petitioner therein. 

In like manner, and as recognized by Reynolds’ own top 
officials in the documents referred to above, the facts of 
the marketplace in which florist foil is sold left the Com- 
mission no alternative but to define the production and 
sale of florist foil to the florist trade as a separate line 
of commerce. Any other ruling would simply ignore these 
realities. 


2. Florist foil has sufficient peculiar characteristics and 
uses to set it apart from aluminum foil, from other con- 
verted foil products, and from non-foil decorative ma- 
terials. 


The uniquely distinguishing characteristic of florist foil 
is its combination of physical attributes and artistic quali- 
ties. The physical attributes stem from the fact that it 
is made from aluminum foil. The artistic qualities derive 
from the fact that it is designed for a particular artistic 
and esthetic purpose: namely, to serve as an attractive 
and decorative wrap to cover rather ugly flower pots, and 


22JIn the International Boxing Club case, the Court stated that 
““_ . . championship boxing is the ‘cream’ of the boxing business, 
and, as has been shown above, is a sufficiently separate part of the 
trade or commerce to constitute the relevant market for Sherman 
Act purposes.” 

In a footnote to the quoted statement, the Court explained: 


By analogy, it bears those sufficiently ‘peculiar character- 
istics’ found in automobile fabrics and finishes such as to 
bring them within the Clayton Act’s ‘line of commerce’. [358 
USS. at 252, and footnote 8 thereto.] 
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yet play a secondary role to the subtly-hued and beautiful 
flowers it encloses. 

Approximately 95 percent of all decorative wrap for 
potted plants and flowers is made from aluminum foil 
(386, 554-556, 607-608, 610-611, 662, 858, 1060). The record 
evidence is overwhelming on this point, and petitioner 
does not contest its validity.*-** There are no effective 
substitute materials. 

The heart of petitioner’s defense is that florist foil made 
from aluminum foil possesses no intrinsic artistic or physi- 
eal characteristics to distinguish it from all other alumi- 
num foils used as wrapping or packaging materials (Pet. 
Br. 6-13, 21, 27-28). Stripped to its essentials, petitioner’s 
defense is simply this: florist foil can’t possibly be a 
separate line of commerce because aluminum foil having 
identically the same gauge may be colored, or embossed, or 
printed and used for any one of a number of different 
purposes (Pet. Br. pp. 11, 21, 28). Among them it lists: 
suppository wrap, meat interleaving, cheese wrap, potato 
wrap, and covers for take-out coffee (Pet. Br. 11, 13, 
15). And, since suppository wrap, cheese wrap, covers 
for take-out coffee and other converted products are made 
from the same gauge aluminum foil from which florist 
foil is made, petitioner reasons, the Commission erred 
in finding that florist foil is sold in a market separate and 
distinct from other foil products (Pet. Br. 25-32), 

Yet this argument by petitioner runs squarely counter 
to the overwhelming weight of the documentary evidence 
referred to supra at pp. 12, 19-20, as well as to the testi- 
mony of petitioner’s own officials, Murphy and Roth, and 
to the testimony of a number of other witnesses in this 
proceeding. 


*3-24 The physical characteristics of aluminum foil which render 
it especially suitable as a raw material from which to produce a 
decorative wrap for potted plants and flowers are fully described 
at pp. 7-8, supra. 

Petitioner admits in its brief that the Commission is accurate 
in finding that .00065 gauge foil is the least expensive foil that can 
be practically used as a florist wrap due to its combination of 
physical characteristics and lower price than heavier foils (Pet. 
Br. 28). 
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One of the principal witnesses in this case, Harry W. 
Roth, president of the acquired company, not only did not 
deny but proudly acknowledged the individualistic and 
distinctive nature of florist foil.2> To Roth, creative ability 
is the fountainhead and the sine qua non to success in 
producing florist foil. In his words, “without creation 
we don’t have much left” (311). Roth acknowledged that 
colored and embossed florist foil is a different product 
from colored and embossed aluminum packaging foil: 


Hearing Examiner Hier: . . . Apparently you don’t 
understand the question. One thing I think Mr. 
Walker wants to find out, which I’m interested in too, 
is this: Foil—selling to the florist trade involves an 
element not involved in the same [sale] of foil to the 
packaging trade, to wit, individual design, individual 
coloration, and so on?... Is that true? 

The Witness: Yes, sir [312].* 


Practically all of the florist foil producers who appeared 
in the proceeding stated that they purchased raw silver 
foil, mixed their own colors to obtain the desired shades, 
and did their own coloring, embossing, styling and design- 
ing (312-313, 425-426, 453-454, 483, 524-525, 557-558, 563- 
565, 633, 653-657, 923, 1185, 1201). 

Several florist foil converters in addition to Roth testi- 
fied that florist foil is a distinctly different product and 
is sold in a different market from other converted foil 


25 Witness Roth testified: “J think we create something for the 
florist that no other business creates simply because we have a 
feeling for it” (844; emphasis added]. The Court is urged also to 
examine the Joint Appendix (556-559). 


26 Witness Roth gave an account of the origin of one of his own 
designs: 

“Q. Did you design that? 

“A. ...I1 bought a very fine French lace in a lace shop in 
Los Angeles, and had an artist do it for me in black and 
white on paper. I had the art work sent back to Rochester, 
New York to Koehler Engraving Company and they put this 
design on a steel printing roller for me. 

“Q. When did you first bring this out? 

“A, Approximately 4 years ago [365].” 
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products. John T. Raisin, who produces a frozen food 
wrap from aluminum foil having a gauge of .00065 of an 
inch as well as florist foil from aluminum foil having the 
same gauge made it plain that these are entirely different 
products, sold through different channels in different 
markets.** Testimony to the same effect was given by 
Nathan Stillman, a partner in the firm of Western Foil 
Converters,”* 

Paul Murphy, general manager of Reynolds’ Packaging 
Division, admitted point-blank that florist foil is a separate 
and distinct product from the various packaging and label- 
ing foils produced by the 200-odd foil converters referred 
to in petitioner’s brief (Pet. Br. p. 8). In response to 
the question: “And florist foil is a distinct product from 
all the other aluminum foil that you previously testified 
and talked about here?” Witness Murphy admitted: 


That is a very general question. If you are refer- 
ring to the products that are currently produced by 
the converters that I mentioned on that list, I would 
say that florist foil is a different product than what 
they are producing today. The majority of them are 
producing seals, or labels, or gift-wrap, or paper- 
backed foil [817]. 


27 Raisin testified as follows: 


“Q. And how about for frozen food wrap? A. Well, you 
are confusing that with this. That is a different product. 

“Q. That is a different product? A. It isn’t even put up 
like this. 

“Q. Would you describe how it differs for us? A. Frozen 
food wrappings are cut to size; they are not sold through the 
same channels. They are sold to the users, food processors. 

“Q. Not to wholesalers?’ A. No, this stuff is sold to 
florist jobbers [567].” 


28 Witness Stillman stated that Western Foil was equipped to 
produce a wide variety of flexible packaging materials using 
gauges of foil ranging from the lightest to the heaviest made 
(657). He testified that florist foil was the largest single item 
made from foil sold by his company, and stated unequivocally that 
florist foil is sold in a distinctly different market from other foil 
products (659). 
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As stressed by Judge Wyzanski in the United Shoe case, 
the task of defining a market turns on “. . . discovering 
the patterns of trade which are followed in practice.” * 
Here the pattern indelibly shows that of the more than 
200 converters of aluminum foil alleged by petitioner to 
be, in theory, potential producers of florist foil, a mere 
handful have actually engaged in the production and sale 
of florist foil (CK 60 A-G, cam). Their names are strik- 
ingly familiar—Catty, John T. Raisin, Western Foil, M. H. 
Levine, Arrow, and Consolidated Paper Bag Co. 

These companies, plus Highland Supply, Jacobson, and 
Lion Ribbon, who procure their raw foil from suppliers 
other than Reynolds, are the domestic florist foil industry. 
All of these companies—with the exception of Consolidated 
Bag, which apparently was in the industry for only a 
very short time *°—are uniquely qualified to style, design 
and produce a decorative florist foil because of their 
long experience in the knowledge of the needs, demands 
and preferences of the wholesale florist trade.* 

The need for such specialized experience and knowledge 
of the florist trade is explicitly recognized by petitioner 
in its brief when it admits that a decorative florist foil 
must possess certain subtle qualities—that on the one 


2° United States v. United Shoe Machinery Corp., supra, 110 F. 
Supp. 295 at 303; emphasis added. 


% Petitioner in its brief points out that Consolidated Bag en- 
tered the industry after the acquisition in 1956, but fails to add 
that this “new entrant” had departed from the industry before the 
record was closed in 1958 (Pet. Br. 16-17; 444, 543, 992 and 
1007). 


31Jt was no accident that M. H. Levine, with his broad ac- 
quaintance with the wholesale florist supply field, was the first to 
conceive the potentiality of producing and selling florist foil as a 
decorative pot wrap to wholesale florists. Harry Roth, who learned 
the wholesale florist trade as a salesman for M. H. Levine, struck 
out on his own after World War II and in the course of getting 
established, taught first Raisin and later Western Foil the intri- 
cacies of producing and selling florist foil to the wholesale florist 
trade. Highland Supply, as well as Lion Ribbon, were widely ex- 
perienced in the wholesale florist supply trade (see pp. 9-10, supra; 
521-522, 922). 
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hand, it must be sufficiently attractive to cover a rather 
ugly flower pot, and yet avoid being overdecorative and 
so detract from the beauty of the flower (Pet. Br. 10). 
In the same paragraph petitioner unwittingly concedes 
that the florists “. . . like to think of themselves as in- 
dividual artists who can produce something distinctive 
and separate and apart from their competitors; in short 
as individualistic in their arrangements” (Pet. Br. 10-11). 

What greater anathema to the artistic sense of the 
retail florist than for petitioner to contend that aluminum 
foil, colored and embossed in standard colors on a massive 
scale by giant foil rollers such as Alcoa, Reynolds and 
Kaiser, and sold indiscriminately in jumbo rolls to con- 
verters of suppository wrap, cheese wrap, meat inter- 
leaving, food wrap, potato wrap, covers for take-out 
coffee, ete., is distributed in the same line of commerce as 
the individualistically styled and subtly-colored florist foil 
accompanying a beautiful plant or flower! * 

Small wonder that Reynolds, prior to its acquisition of 
Arrow, accurately assessed the production and sale of 
florist foil as being a specialty business. The greater 
wonder, however, is that petitioner has the audacity in 
its brief to accuse the Commission of being “. . . mis- 
informative and misleading” (Pet. Br. p. 29) in stating 
that “producing and selling florist foil developed into a 
specialty business” (56) when this characterization of the 
market by the Commission is practically identical, word- 
for-word, with petitioner’s own description of the market 
in intracompany documents prior to the acquisition and in 
official reports by petitioner to the Commission after the 
acquisition! (See pp. 12, 19-20, supra.) 

In short, petitioner’s attack on the Commission’s defini- 
tion of the relevant line of commerce in the instant pro- 
ceeding as “the production and sale of florist foil to the 
florist trade” (57) amounts to nothing more than a bare- 


32 The Court is urged to inspect the striking and lovely shades 
of colors and designs of the samples of florist foil produced by 
Arrow and’ Highland. These physical exhibits are: CX 107, CX 
148, CX 161 and CX 162. 
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faced assertion that the Commission was wrong, without 
offering any logical or valid reasons why the Commission 
has erred. The fact is that petitioner was unable to pro- 
duce a single wholesale florist or retail florist as a wit- 
ness to testify that he had ever used Reynolds Wrap or 
suppository wrap or any foil product other than florist 
foil in decorating flower pots. To the contrary, every 
witness from the industry identified Arrow Brands, High- 
land Supply, Jacobson, Western Foil, John T. Raisin, 
H. D. Catty, Lion Ribbon and M. H. Levine as the domes- 
tie producers of florist foil. Furthermore, petitioner was 
unable to produce a single converter as a witness to testify 
that although he had never theretofore produced florist 
foil, nor had he ever sold his own converted foil to florists 
to use as a substitute for florist foil, he nevertheless had 
expectations of making such sales in the future. 

There is, moreover, one evidentiary fact which demon- 
strates conclusively that florist foil is a different product 
sold in a different market from aluminum foil. This is 


the evidence of price movements and price levels of florist 
foil in contrast to aluminum foil. 


3. The comparative price levels and price movements 
of florist foil and other foils provide indisputable proof 
that florist foil is sold in a market separate and distinct 
from the markets in which other foils are sold. 


The Commission in its opinion pointed out that the 
differing price movements for the various foil products 
reflect the fact that florist foil is sold in a different market 
from aluminum foil and other finished foil products (57). 
Petitioner, however, in a puzzling and almost inscrutable 
paragraph of its brief, assails the accuracy and implica- 
tions of this finding. To meet petitioner’s ambiguous 
challenge, and in order fully to satisfy the Court of the 
justification and validity of the Commission’s finding, we 
first quote the pertinent portions of the petitioner’s brief 
and thereafter expose it for what it really is. 

Petitioner asserts: 


The statement that prices were lower on the alumi- 
num foil for florist use than those prevailing in the 


aluminum market as a whole is not correct. Colored 
and embossed foil prices were substantially higher. 
The things attempted to be compared are not compar- 
able. Moreover, the statement is not correct if the 
Commission meant to compare colored and embossed 
foil prices for florists’ use with colored and embossed 
foil for other uses. If the Commission intended to 
compare prices of foil from the rollers to the con- 
verters, then it would seem that the Commission has 
departed from its line of commerce and has enlarged 
it to include all aluminum foil (Pet. Br. 39). 

In attempting to shore up its untenable contention that 
“aluminum foil is aluminum foil” with the above shotgun 
blast at the Commission’s finding, petitioner has not stated 
the facts. The truth is, when reduced to a common and 
comparable unit of weight—i.e., 8/10 of a pound, which 
is the weight of one roll of florist foil (573, 1049)—the 
price of florist foil fluctuated completely independently 
of and very substantially below the prices of aluminum 
foil sold by Reynolds to the consuming industries during 
the years 1955-1958. 

As proof of this statement, the Court’s attention is in- 
vited to Charts I and II, below. In these charts, the 
price of florist foil, gauge .00065, per roll weighing 8/10 
of a pound, from florist foil producers to wholesale florists 
during the years 1955-1958, is represented by a heavy 
black line. The dotted lines on these two charts repre- 
sent prices per 8/10 of a pound of aluminum foil of an 
identical gauge, .00065, sold by Reynolds directly to buy- 
ers such as meatpackers, or cheesepackers, or dairies, or 
producers of suppositories. The top dotted line on each 
chart represents the price per 8/10 of a pound to such 
buyers purchasing from Reynolds in quantities of from 
100-249 pounds, whereas the middle dotted line represents 
the price per unit of 8/10 of a pound (hereinafter re- 
ferred to as “per unit”) to customers purchasing from 
Reynolds in quantities of from 250-499 pounds, while the 
bottom dotted line on each chart is the price per unit to 
buyers purchasing in quantities of from 1,000-1,999 pounds. 

Chart I presents a comparison of colored florist foil 
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prices with colored aluminum foil prices. For purposes 
of the comparison, an aluminum foil having identically 
the same gauge, .00065, as florist foil was selected to show 
that despite identity of gauge, colored aluminum foil is 
sold in a different market from colored florist foil. The 
prices shown for florist foil are from the florist foil pro- 
ducers to the wholesale florists. The prices shown for 
aluminum foil are from Reynolds to the various packer 
and packaging industries (hereinafter termed “end users,” 
the term used by Reynolds to distinguish consumer eusto- 
mers from customers which purchase raw aluminum foil 
and fabricate or produce converted foil products for re- 
sale (207-214, 235-244; CX 117, p. 16-6-1)). 

As revealed by Chart I, the price per unit of colored 
florist foil from florist foil producer to wholesale florist 
moved in an opposite direction from the price per unit of 
colored aluminum foil having the same identical gauge 
from Reynolds to end users. Moreover, as also shown 
by the chart, and as found by the Commission, the price 
per unit of colored florist foil was substantially lower 
than the price per unit of colored aluminum foil during 
the entire period. 

Chart II presents the same sort of comparison except 
that the products compared are embossed colored florist 
foil with embossed colored aluminum foil. Again. the 
gauge of aluminum foil selected is .00065 because the florist 
foil has the same identical gauge. Here in Chart II. we 
find the identical pattern disclosed by Chart I: florist 
foil prices moving in an opposite direction and at a sub- 
stantially lower level than aluminum foil prices of the 
same gauge to end user buyers. 

Especially noteworthy is the fact that the lower florist 
foil prices apply on purchases of as little as 25 rolls 
of florist foil, having a total weight of 20 pounds (each 
roll weighing 8/10 of a pound). In contrast, the lowest 
end-user price shown applies to purchases in quantities of 
from 1,000 to 1,999 pounds only, equivalent in weight to 
1250 to 2500 rolls of florist foil. The end user price 
shown on purchases of 250-499 pounds. equivalent in 


Chart I - PRICES OF FLORBT FOIL AND END USER FOIL (UNEMBOSSED COLORED): 1955-1958 


End-User Quantity Purchased: 100-249 lbs. 
(Equivalent to 125-311 rolls at .8 Ib. per roll) 
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End-User Quantity Purchased: 250-499 lbs. 
(Equivalent to 312-624 rolls at .8 lb. per roll) 


End-User Quantity Purchased: 1000-1999 lbs. 
(Equivalent to 1250-2500 rolls at .8 Jb. per roll) 


Florist Foil Quantity Purchased: 25 Rolls or more 
(Equivalent to 20 Ibs. at .8 Ib. per roll) 


KEY: 
ae ee ee ENd-User Foil - Reynolds to End-User. 


eee Florist Foil - Converter to Wholesale 
Florist. 


Jul, Oct. Jan, Apr. jul. Oct. Jan. Apr. Jul. Oct. 
1955 1956 1957 


SOURCE: Florist Foil (source citations in chronological order of price movements): 1279; 1280; 1282; 546-547 (RX 5L); 
1263-1264; 1292; 847-848; 876; 914, 
End User Prices: CX 117, p. 16-6-1; 235-244. To illustrate method of computation: The end-user price per 
8/10 Ib, for end-user buyer of 1,000-1,999 lbs, in August of 1956 is $1.02, obtained as follows: $.73-1/2 
ie + $.10 quantity up-charge + $.43-1/2 color up-charge = $1.27 per lb. $1.27 X .08 (8/10 Ib.) = 


Chart II - PRICES OF FLORST FOIL AND END USER FOIL (EMBOSSED COLORED): 1955-1958 


End-User Quantity Purchased: 100-249 Ibs. 
(Equivalent to 125-312 rolls at .8 lb.per roll) 
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End-User Quantity Purchased: 250-499 lbs. 
(Equivalent to 313-624 rolls at .8 lb.per roll) 
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End-User Quantity Purchased: 1000-1999 lbs. 
(Equivalent to 1250-2500 rolls at .8 lb.per roll) 
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Florist Foil Quantity Purchased: 25 Rolls or more 
(Equivalent to 20 Ibs. at .8 Ib. per roll) 


KEY: 
eee eee eee End-User Foil - Reynolds to End-User. 


Florist Foil - Converter to Wholesale 
Florist. 


Apr. 
1955 1957 


SOURCE: Florist Foil (source citations in chronological order of price movements): 1279; 1280; 1282; 546-547 (RX 5L); 
1263-1264; 1292; 847-848; 876; 914. 
End User Prices: CX 117, p. 16-6-1; 235-244. To illustrate method of computation: The end-user price per 
8/10 Ib. for end-user buyer of 1,000-1,999 Ibs. in August of 1956 is $1.08, obtained as follows: $.73-1/2 
base price + $.10 quantity up-charge + $.43-1/2 color up-charge + $.08 embossing charge = $1.35 per lb. 
$1.35 X .08 (8/10 Ib.) = $1.08, 
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weight to 312-624 rolls, is considerably higher than the 
1,000-1,999 pound end-user price, while the end-user price 
on purchases of as little as 100-249 pounds, equivalent 
in weight to 125-311 rolls, is higher still. Thus, all three 
end-user price scales far exceed the florist foil price even 
though the quantity requirement is much lower for florist 
foil—20 pounds, or 25 rolls, for florist foil against quantity 
requirements ranging from 100 to 1,999 pounds of alumi- 
num foil. 

In the light of the price data presented in Charts I 
and II, colored aluminum foil having a gauge of .00065 
could not possibly be sold in the same market as florist 
foil of the same gauge. The end-user customers of Reyn- 
olds wouldn’t pay Reynolds $1.02 per unit for colored 
aluminum foil on a minimum order of 1,000 pounds if 
they could use colored florist foil of the same gauge, buy- 
ing it for $.75 per unit on orders of as little as 20 pounds 
(see Chart I, prices as of December, 1958). Similarly, 
an end user requiring an embossed colored aluminum foil 
having a gauge of .00065 would not pay Reynolds $1.08 
per unit on a minimum order of 1,000 pounds if florist 
foil of the same gauge selling for $.85 would be an accept- 
able substitute (see Chart II, prices effective as of Decem- 
ber, 1958). 

Just as florist foil is quite clearly no substitute for 
aluminum foil, a wholesale florist will not pay Reynolds 
$1.02 per unit for colored aluminum foil, sold in a mini- 
mum quantity of 1,000 pounds on a jumbo mill roll, when 
he can purchase colored florist foil for $.75 per unit and 
obtain the product in individually packaged rolls each 
weighing 8/10 of a pound, cut to the desired size for wrap- 
ping flower pots, 20 inches in width and 50 feet in length 
ready for resale to the retail florist, and can order in 
quantities of as little as 25 rolls (see Chart I, prices 
effective as of December, 1958). 

As will be recalled, there are from 600 to 700 whole- 
sale florists in the United States. The average purchase 
order by the vast majority of these wholesalers is from 
300-500 rolls, equivalent to 240-400 pounds of foil (849, 
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956). Approximately 90 percent of the florist wholesalers 
are unable to purchase in quantities exceeding 2500 rolls 
(2000 pounds) due to their small size and limited financial 
resources (849, 949). 

In the light of these realities of the market place, is it 
reasonable to contend that any competition exists between 
aluminum foil sold by Reynolds and other foil rollers, and 
florist foil sold by florist foil producers? Would a whole- 
sale florist purchase 300-500 rolls of colored, or colored 
and embossed aluminum foil from Reynolds at prices of 
$1.15 and $1.22, respectively, when he can obtain colored, 
or colored and embossed florist foil from florist foil pro- 
ducers for $.75 and $.85, respectively? Is it conceivable 
that a wholesale florist would pay the higher price for 
aluminum foil in standard colors, on a jumbo mill roll 
(CX 117, p. 16-6-1), and then cut the foil down to 20 inch 
by 50 foot sheets, wind these sheets around cores or spools, 
and package the small rolls individually for resale to retail 
florists when the same wholesale florist could obtain at a 
much lower price florist foil in artistic colors and styles, 
already packaged and ready for immediate resale? 

And yet, notwithstanding these facts of record, peti- 
tioner states that the Commission erred in finding that 
florist foil prices fluctuated independently of and sub- 
stantially below the prices of aluminum foil sold in other 
markets (Pet. Br. p. 39, quoted supra at pp. 28-29). Ac- 
companying this grossly inaccurate assertion by petitioner 
is the incomprehensible charge that “the things attempted 
to be compared are not comparable”! 

Of course they are not comparable. The Commission 
didn’t attempt to compare florist foil and aluminum foil; 
its finding is that they are not comparable because of the 
great price differences which reflect the fact that these 
are different products, sold in different quantities to dif- 
ferent classes of buyers for different purposes in differ- 
ent markets. 

Within the space of a single paragraph of its brief, 
petitioner thus alleges, on the one hand, that the Com- 
mission has “departed from its line of commerce and 
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has enlarged it to include all aluminum foil,” and on the 
other that this is improper because “the things attempted 
to be compared are not comparable”! (Pet. Br. pp. 38-39). 
By doing so, petitioner openly admits that florist foil is 
not just like any other product made from aluminum foil, 
nor is it the same as raw aluminum foil. Apparently 
inadvertently, therefore, petitioner in its brief has reverted 
to the honest and truthful representations originally made 
by petitioner to the Commission shortly after the merger 
and long prior to the filing of the complaint. (See pp. 
12, 19-20, supra.) 

Petitioner’s other objections to the Commission’s defini- 
tion of florist foil as a separate line of commerce are as 
devoid of substance as those dealt with above. For ex- 
ample, petitioner attempts to create the impression that 
florist foil is sold by converters and wholesale florists to 
buyers other than florists, to be used for purposes other 
than the decoration of flower pots (Pet. Br. p. 11). For 
example, witness Weder of Highland Supply testified that 
about one-half of one percent of his sales of florist foil 
were to buyers other than wholesale florists—for example 
to liquor stores to use in displays (521). But even if 
florist foil were used to any substantial extent for pur- 
poses other than the decoration of potted plants and flow- 
ers—a supposition which this record fails to support—it 
would be irrelevant; for the Supreme Court has already 
disposed of this identical issue in the DuPont-General 
Motors case, supra, 353 U.S. at 593-594. Despite DuPont’s 
insistent and repeated assertion that the identical finishes 
and fabrics were sold for uses other than as automotive 
finishes and fabrics, the Court replied that this was im- 
material (353 U.S. at 594). Insofar as the automobile 
industry was concerned, the Court held, these finishes and 
fabrics had sufficient peculiar characteristics and end uses 
to constitute them a separate line of commerce, 

In the instant case approximately 90 percent or more 
of all florist foil is used for a single purpose—to wrap and 
decorate flower pots (286, 318, 334-335, 521-522, 566, 607, 
609, 622, 653, 962, 1018). The fact that there are a few 
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| marginal uses for florist foil accounting for a small frac- 
tion of florist foil sales does not in the slightest degree 
affect the validity of the Commission’s finding that the 
line of commerce relevant to the instant case is “the 
production and sale of decorative aluminum foil to the 
florist trade” (57). The crucial fact is that florist foil is 
peculiarly suitable for use in the florist trade; not that 
florist foil’s characteristics enable it to be used for a few 
marginal decorative purposes. 


B. After acquiring Arrow, Reynolds gravely lessened 
competition in the production and sale of florist foil 


Though the acquisition of Arrow, which Reynolds has 
admitted was “the only feasible way” for it to enter the 
florist foil industry, Reynolds was able to link the “man- 
agement, design skill, knowledge of the [florist] field and 
sales experience,” of Arrow with its own “tremendous 
resources” and power (1185, 1253). The crushing weight 


of Reynolds’ enormous resources—including assets amount- 
ing to $733.2 million and net sales of $446.5 million in 
1957—was quickly brought to bear upon the tiny producers 
of florist foil competing with Arrow in the florist foil 
market (1206-1207, 1244-1245). 


1. Reynolds’ acquisition of Arrow threatens the very 
survival of its small, nonintegrated competitors producing 
florist foil. 


As shown at p. 1341, cam, the domestic florist foil pro- 
ducing industry consisted of 8 small independent pro- 
ducing enterprises in 1955. Their total combined sales 

33.34 Contrary to the misleading impression created by petition- 
er’s brief (Pet. Br. 12-13, Ta-12a), there are only 8 domestic pro- 
ducers of florist foil. Petitioner indiscriminately lumps together 
the 8 domestic producers of florist foil (Arrow, Jacobson, Highland 
Supply, John T. Raisin, Western Foil, M. H. Levine, H. D. Catty 
and Lion Ribbon) with a long list of companies, mainly wholesale 
florist supply houses, which it asserts are “.. - engaged in con- 
verting or processing or in distributing aluminum foil finding its 
way to florists.” (Pet. Br. 12) In the first place, none of these 
companies with the exception of Johnston Foil Manufacturing 
Company, is distributing aluminum foil; they sell florist foil. In 
the second place, even if petitioner had used the proper term, 
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volume throughout the entire United States amounted to 
$1,656,394 in that year (1341, cam). Two companies, 
Arrow and Highland Supply, accounted for approximately 
50 percent of the domestic industry’s total sales volume 
in that year while the remaining 6 producers—H. Jacob- 
son and Company, Lion Ribbon Company, H. D. Catty 
Corporation, John T. Raisin Corporation, M. H. Levine 
Corporation and Western Foil Converters—held varying 
shares in the remaining 50 percent. 

Reynolds acquired Arrow in August, 1956, and the fol- 
lowing year, in October, 1957, slashed florist foil prices 
below the cost of production of Arrow’s small non-inte- 
grated competitors (60-61, 422-424, 457-459, 529-530, 577- 
578, 617, 637, 667). These below-cost prices were main- 


florist foil, its statement would still be completely meaningless— 
exactly the same thing could be said about any one of the 700-odd 
wholesale florist supply houses throughout the United States who 
are distributing “aluminum foil finding its way to florists” (to use 
petitioner’s artful phrase). 

The following companies listed by petitioner do not produce 
florist foil, but are merely large wholesale florist supply houses 
which may possibly be importing some florist foil in addition to 
purchasing domestic florist foil from domestic producers: Rice- 
Bayersdorfer, Shenandoah Floral Supply, C. C. Pollworth Company, 
Floral Supply Syndicate, and Sidney Adler Company (Pet. Br. 8a- 
9a). Petitioner admits that the volume, if any, of foreign foil im- 
ported by these wholesalers is unknown (Pet. Br. 8a-9a). 

The following concerns named by petitioner do not produce flor- 
ist foil, but are merely import agents representing certain foreign 
florist foil producers: A. B. Howard Company, Winter Wolff, and 
DeVries (agent of Brueder-Teich (Pet. Br. 10a-1la)). Petitioner 
admits that the alleged volume of imported foil by A. B. Howard 
and Winter Wolff is unknown (Pet. Br. 10a). Although petitioner 
declines to make the same admission for Brueder-Teich, the fact is 
that the record does not show the volume, if any, of foreign foil 
imported by this concern. 

Metal Goods Corporation was producing and selling florist foil in 
the 1930’s (284, 522-523, 611) but it appears that this company 
has not sold any florist foil since the early 1940’s (522-523, 611, 
613). Consolidated Bag entered the florist foil industry after 
Reynolds acquired Arrow in 1956, but left the industry prior to 
the time the record was closed in 1958 (444, 548, 992, 1007). Ac- 
cording to the testimony of Harry Roth, Johnston Foil was un- 
successful in attempting to sell large jumbo rolls of aluminum foil 
to the florist trade (355). 
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tained by Reynolds until about August of 1958, at which 
time it restored prices to a somewhat higher level, ap- 
proximating the cost of production of its non-integrated 
competitors (see Charts I and II, supra, ff. p. 30; 457, 
637, 913-914). 

According to the record, Reynolds’ across-the-board 
price cuts on its principal florist foil patterns in 1957 
caused losses in the sales revenues of 6 of the 7 com- 
peting producers. Highland Supply’s sales in 1957 were 
14.8 percent lower than in 1955, compared with sales 
losses of 32 percent by H. D. Catty, 40.3 percent by John 
T. Raisin, 47.7 percent by M. H. Levine, and 26.5 percent 
by Western Foil (1341, cam; see also opinion of Com- 
mission at 60). 

The witness from Highland Supply, Weder, testified 
that although his company had met the below-cost prices 
of Arrow, “it will over a period of time put us out of 
business (536-537).” Witnesses Raisin, of John T. Raisin 
Corporation, and Stillman of Western Foil Converters. 
testified that their companies were simply unable to meet 
the below-cost prices of Reynolds and that as a result, 
their sales had decreased almost to the vanishing point 
(566-567, 669). Although H. Jacobson and Company met 
the price. it was operating at a loss of about 5 to 6 percent 
(460. 469). 

In the face of this testimony by practically every mem- 
ber of the domestic florist foil industry. petitioner has the 
temerity to assert in its brief that this evidence is no 
proof of adverse and harmful competitive effects stem- 
ming from the acquisition by Reynolds (Br. p. 34). Peti- 
tioner’s astounding contention is that the crinnling of 
practically all rival producers in an entire industry in 
such a severe manner that they can no longer effectively 
compete provides no basis for the Commission to infer 
the probability of injury to competition. 

In response to the question. “What effect, if any, has 
this acquisition by Reynolds Metals of Arrow Brands. 
Inc., had upon you and your business?”, witness Jacohson 
of H. Jacobson and Company stated: 


A. In the first place, we have a line of plain foil, 
plain laquered [colored], and embossed foils. We have 
to have that line in order for it to be a complete 
line, to sell to the florists. We show a definite loss 
in a 60-cent price for plain; we show a definite loss 
in a 70-cent price for plain colored. There is not 
enough profit in the over-all picture to warrant any 
advertising. We can’t even go to the bank, as a 
matter of fact, and show figures so that we can get 
money to operate. 

We have shown a loss. I think our figures can 
prove it, and it is just a question of not being able 
to remain in that business [466-467]. 


In response to the same question witness Weder of High- 
land Supply stated: 


The opinion is that it has eliminated the possibility 

of our making a profit on florist foil; that it will over 

a period of time put us out of business... . In other 

words, I feel that we were in a very favorable com- 

petitive position in regard to [Arrow] until Reynolds 

took them over. But, since then, they have reduced 

prices. They have gone into a very heavy advertising 

program and a very heavy sales program, all of which 

costs more money than we can afford to meet [536]. 

M. H. Levine, President of M. H. Levine Corporation, 

succinetly described the plight of the small, nonintegrated 
competitors of Reynolds when he stated: 


They have taken the prices down to a low ebb where 
there is nothing in it for the little man any more 
[617]. 

Witness Farrell, executive vice president of H. D. Catty 
Corporation, stated that his company had not been able 
to meet the 60, 70, and 80 cent price levels (see Charts 
I and II) “[bJecause we would not be making money,” 
and that as a result his company was selling ‘very little’ 
florist foil (637).” 

Witness Raisin of John T. Raisin Corporation testified 
that “. . . our sales on florist foil are practically nil, 
since this price reduction announced by Reynolds in the 
fall of last year . . . we haven’t been able to meet that 
price [566-567].” Later in his testimony Rasin stated: 


38 


“It’s a physical impossibility for Arrow Brands to sell 
stuff at this price and make any money and stay in busi- 
ness. It’s plain arithmetic ... They [Arrow] wouldn’t be 
in business if somebody wasn’t taking care of them” [578- 
579]. 

Witness Stillman, of Western Foil Converters, gave 
this explanation for his company’s inability to compete 
with Reynolds: 


I have always been involved in the production and 
cost analysis, and I know that in the cost of florist 
foil, this particular thing, the aluminum costs consti- 
tute between 75 and 80 percent of the total manu- 
factured cost. 

I do not believe that a converter or someone in a 
similar position to ourselves could make this type of 
foil at that price and make a profit . . . We feel we 
are quite competent and therefore I can only con- 
clude that the acquisition of Arrow Brands by Reyn- 
olds Metals Company in some way enabled them to 
reduce the cost of the major factor, which is the 
aluminum foil. All other costs are pretty set... 
The price of aluminum is set also. I should say it 
is equal to almost all buyers, from all major com- 
panies [671]. 

Here is a classic example of the cost-price squeeze in 
operation. While the small non-integrated converters must 
purchase supplies of their raw material, aluminum foil. 
on the open market at current prices, Reynolds can fur- 
nish to Arrow at cost this essential raw material which 
accounts for more than 70 percent of the cost of pro- 
duction of florist foil (449). Witness Murphy of Reynolds 
admitted on the stand that the sale of foil by the foil 
rolling division of Reynolds to the Arrow Brands division 
was “. . . purely a bookkeeping transaction” (265; see 
p. 236 of the original transcript of record filed with the 
Court for witness Murphy’s answer, which was omitted 
from p. 265 of the printed Joint Appendix).* 


3 In Aluminum Co. of America v. Federal Trade Commission, 
284 Fed. 401 (8d Cir. 1922), cert. denied, 261 U.S. 616-617 (1923), 
a merger case brought under old section 7 of the Clayton Act, 
Alcoa had forced a competing non-integrated fabricator of alumi- 
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Yet petitioner argues to this Court that the Commission 
has used a few “. . . alleged instances of supposed injury 
to some competitors as a substitute for proof and analysis 
of facts” in predicting the likelihood of a substantial 
lessening of competition or tendency toward monopoly 
(Pet. Br. p. 34). 

The Commission had a right to rely upon the testimony 
of these competitors, however, and had a right to accept 
their views that, in the long run, they would be unable 
to survive in the florist foil business in the face of the 
competition offered by the giant, Reynolds. Petitioner 
did not attempt to contradict their testimony, and for a 
very good reason—the actual sales data for these com- 
panies bear out their testimony that they suffered sub- 
stantial losses in 1957 due to the low price level main- 
tained by Reynolds (1341, cam).** 

In Crown Zellerbach Corp. v. Federal Trade Commis- 
sion, supra, a recent Section 7 case, the Court was faced 
with practically the same contention as is made here— 
namely, that the Commission should not have relied upon 
the testimony of competing enterprises in predicting that 
competition would be lessened as a result of the acquisition 
there challenged. However, the Court rejected this argu- 
ment, stating: 


All we can say about this is that the Commission’s 
findings with respect to these disadvantages to jobbers 
and converters found justification in the record and 
was supported by evidence which the Commission 
had the right to accept. Crown argues that only six 
of the jobber witnesses testified to these adverse 
effects on jobbers. If those six had these experiences, 


num sheet into a merger by keeping the open market price of alu- 
minum sheet depressed while maintaining such a high price for 
the raw material, aluminum ingot, that the small unintegrated 
fabricator was unable to stay in business. 284 Fed. at 403-404. 


36 Although Jacobson’s sales volume in 1957, as shown by 1841, 
cam, was slightly higher than in 1955, he testified that he was 
only able to maintain his sales volume by meeting Reynolds’ below- 
cost prices, with the result that he operated in the red in 1957, 
suffering a loss of about 6 percent of invested capital in that year 
[459-460, 469]. 
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then, in the absence of contradictory testimony by 
others, it can be inferred that the conditions described 
existed generally. We cannot hold the Commission’s 
findings clearly erroneous. [Trade Reg. Rep. par. 
70,038 at p. 78,166; emphasis added]. 

But the evidence in the instant case is far stronger 
than in Crown Zellerbach; here every domestic producer 
of florist foil testified and 5 of the 7 competing producers 
left no doubt that their chances of survival in the florist 
foil business were slim indeed in the face of the fact that 
the tremendous resources and enormous financial power 
of Reynolds are now behind Arrow. A sixth, Catty, did 
not drop its price to Reynolds’ level, because at that level 
“, . . we would not be making any money (637)”, and as 
a result of the refusal to lower prices Catty was selling 
“very little” florist foil (637). 

The single domestic producer of florist foil which stated 
unequivocally it had not yet been injured by Reynolds’ 
acquisition of Arrow was Lion Ribbon Company, of New 
York (929); and one need not delve far below the surface 
to fathom the reason for Lion’s divergent appraisal of the 
situation. For Lion, which imports Italian florist foil in 
addition to producing domestic florist foil, competes at the 
wholesale level with the very same United States whole- 
salers who are dependent upon domestic florist foil pro- 
ducers for their supplies of florist foil. 

Lion, in addition to being an importer and producer of 
florist foil, is a wholesaler selling to retail florists through- 
out the country in competition with local United States 
wholesalers (922). Because of this, wholesale florists 
testifying for both Reynolds and the Commission stated 
that they are at a serious competitive disadvantage when 
they are forced to look to Lion, a competing seller of 
florist foil at the wholesale level, as a source for their 
own supplies of florist foil.® 


37 Witness Sabine, a wholesale florist in Washington, D. C., 
explained that: 

The Lion Ribbon salesman is a persistent little fellow, 

and I didn’t look in his catalog and see what he had to offer 

in foil, because I will tell you why. He sells the wholesalers 
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The demise of practically the entire domestic florist foil 
producing industry due to Reynolds’ predatory pricing 
practices would thus be a great boon to Lion. Approxi- 
mately 90 percent of its competitors at the wholesale 
level—unable to buy in sufficient quantities to import 
their own foreign florist foil due to the minimum require- 
ment of 2500 rolls by foreign suppliers—would have no 
alternative source of supply other than Reynolds.*® The 
eruel dilemma for the small to medium-sized domestic 
wholesale florist supply houses would be this: either 
purchase domestic foil from Arrow at its price; or pur- 


and retailers, so my policy is, if he is going to compete 
against me, why should I help him for his business trip 
to be successful to sell to the same fellows that I am selling 
to, so I told him he should either sell to wholesalers or 
retailers. Now the people I buy from [domestic florist foil 
producers such as Highland and Jacobson] sell to whole- 
salers exclusively, so these are the ones I want to give my 
business to, and J felt I would be cutting my own throat 
to buy from this fellow and then have him go out and com- 
pete against me with my customers [397; emphasis added]. 


Witness Doud, a wholesale florist in San Francisco, testified 
that Lion Ribbon sold to both wholesale and retail florists in his 
area, but that he had purchased “very little’ from Lion. In re- 
sponse to the question “Do you have any objection to buying 
from a concern which is doing both a resale and wholesale busi- 
ness?”, he replied: 

A. Well, there is always an objection there, where they 
are competing with you. That is a natural feeling. Sure, 
we have objection. [1031; emphasis added.] 


Witness Roger Kiekhofer, a florist wholesaler in Milwaukee, 
gave the same reason for not wanting to purchase from Lion 
Ribbon: 


Q. Does the Lion Ribbon Company ever try to sell to you? 
A. Yes. 

Q. Do you buy any from them? 

A. I buy some things from them, a few ribbons, but of 
course, they are competitors of ours. They come into our 
city and attempt to sell to me, and then go out and sell to 
my customers, and it makes it rough. [1161.] 


For similar testimony by other wholesalers, see 976-977, 1016- 
1017, 1054-1055, 1066, 1152. 


38 467-468, 624-625, 664, 829, 849, 943, 1020, 1071. 
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chase imported foil from their larger wholesale rivals 
at their price. 

One of the critical considerations cited by the Court 
in upholding the order of divesture in Crown Zellerbach 
Corp. v. Federal Trade Commission, supra, at p. 78,166, 
was the fact that the merger there under consideration 
had eliminated a vital alternative source of supply for 
Crown’s smaller competitors at the processing level. 

The competitive consequence of the fact that “there’s 
nothing in it for the little man any more” (617) at the 
florist foil producing level is predictable with a high 
degree of certainty—next will be the stage where “there’s 
nothing in it for the little man any more” at the wholesale 
florist level of distribution. 


2. The survival of the domestic florist foil industry ts 
jeopardized by Reynolds’ ownership of Arrow, not by 
amportation of foreign florist foil. 


Petitioner’s last redoubt is its argument that foreign 
foil is “flooding this country” (1122-1123) and that there- 
fore Reynolds is not to be blamed for the crippling of 
competing domestic florist foil producers; according to 
petitioner their disability must be classed as damnum 
absque injuria (Pet. Br. 30-31, 36, 39). 

First of all, petitioner did not offer a shred of evidence 
which even hints at the total volume of imported florist 
foil, measured in either dollars or in pounds.” But weigh- 
ing even more heavily against petitioner’s contention that 
appreciable amounts of foreign florist foil are sold in 
the United States was petitioner’s failure, when putting 
in its defense, to call a single rebuttal witness represent- 
ing any one of the large wholesale florist supply houses 


39 The only evidence in the entire record indicating the volume 
of foreign florist foil sold in the United States shows a tiny 
amount of foreign florist foil imported by M. H. Levine Corpora- 
tion (CX 171 B and E) and a larger volume by Lion Ribbon 
Company commencing in 1957 (CX 197). It is highly significant 
that Lion Ribbon sold its imported foreign florist foil to com- 
peting wholesale supply houses at the same level as the price 
maintained by Arrow for domestically-produced florist foil (940- 
941; compare 1292 with 1316). 
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such as Rice-Bayersdorfer, Shenandoah Floral Supply, 
Pollworth Company, Floral Supply Syndicate, Pacific Rib- 
bon Mills, A. B. Howard Company, Winter Wolff and 
E. DeVries (New York agent for Brueder-Teich of Vienna, 
Austria), which petitioner insists are importing substantial 
amounts of foreign foil (Pet. Br. 8a-10a). 

It would have been a comparatively easy matter for 
petitioner to call as witnesses representatives of the above- 
named companies which it alleges import and sell sub- 
stantial volumes of low-priced foreign foil; this is, after 
all, one of petitioner’s main defensive bastions. But, for 
reasons best known to petitioner, none of these were called, 
and of the six wholesale florist suppliers who were called 
by petitioner as defense witnesses, one testified that no 
one had ever offered foreign florist foil to him and, de- 
spite his efforts, he couldn’t even find out the name of a 
single seller of foreign foil;* a second, from San Fran- 
cisco, stated that although his purchases ran as high as 
3,000 rolls (2,400 pounds) at a time, “I just don’t think 
we have enough volume to do that” (purchase imported 
foil, 1020). In fact, the same witness testified that “I 
wouldn’t buy it if I could” (1031); a third, from Los 
Angeles, stated that “maybe we lose some, but not very 
much” business to foreign florist foil (1038); a fourth, 
from Charleston, South Carolina, testified that “I would 
like to buy domestic products as long as I can get by with 
it . . . one reason I buy a lot of domestic foil, I happen 
to be a close friend of one of the salesmen.” (1057.) 


40 Witness Schwartz from Dallas, Texas, was asked: 


Hearing Examiner Hier: You mean you couldn’t get 
Austrian or Italian [florist foil]? 

The Witness: It wasn’t offered to me personally, that is 
correct. 

Hearing Examiner Hier: Am I to understand that you 
can’t get these foils unless somebody offers them to you? 

The Witness: I don’t know where they came from. 

Hearing Examiner Hier: All right. Go on. 

The Witness: In fact, I went so far as to try the different 
consulates of the different countries, including Belgium, Ger- 
many and Austria and I didn’t come up with the answer. 
[989-990; emphasis added.] 
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On cross-examination he admitted “Our foil business is 
up, sir” (1064); a fifth, from Milwaukee, Wisconsin, testi- 
fied on October 30, 1958, that his salesmen had not “sold 
a single roll of foil within the past two years” (1158). 
Thereupon he was asked this question: 


Hearing Examiner Hier: You say you have been 
losing sales of foil because of this foreign competition, 
and yet you kept on buying domestically-made foil. 
: onear why. y haven’t you bought this foreign 

0 

The Witness: We have been seriously thinking 

about it (1158). 


Other facts weighing heavily against petitioner’s theory 
that foreign florist foil constitutes a serious menace to 
domestic florist foil are that most American wholesalers 
dislike to purchase foreign florist foil (468, 624, 891, 1031, 
1057), and, more basically, the fact that 90 percent of them 
either do not have the need, or lack financial resources, 
to buy the required minimum of 2,500 rolls at a time 
(467-468, 624-625, 664, 829, 849, 943, 1020, 1071). Other 
factors militating against the use of foreign florist foil 
are (1) the extremely slow delivery, averaging from three 
to five months from the date of order, (625, 1071), with 
the concomitant necessity and risk of tying up substan- 
tial amounts of money in a large inventory when domestic 
producers can quickly fill a small order calling for a wide 
variety of differing colors and designs (625, 664, 831).* 


41 The sixth wholesaler who testified for the defense, Lucie 
Sable, of Chicago, Illinois, had never purchased foreign florist foil 
until shortly before she testified on behalf of petitioner (1071). 
She received her first shipment, amounting to 2500 rolls, just 
before she testified (1067). 


4 Respondent’s Exhibit 7A is a letter dated December 13, 1957, 
from the New York agent for an Austrian producer of florist 
foil, Brueder-Teich, to a prospective customer. It states: 


Delivery will be a problem. We expect to ship all Easter 
orders from our factory during the last few days in January. 
This means that we must have complete specifications as 
quickly as possible—but not later than December 31st. Sev- 
eral of our accounts have ordered only the ‘quantity required’ 
such as 5,000 rolls—but they will give us the colors by 
January 2nd. (1307; emphasis added.] 
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Utterly fatal to petitioner’s foreign foil argument, how- 
ever, is one embarrassing fact that slipped out in the 
course of the cross-examination of witness Pozner, an 
Arrow salesman who testified for the defense. On direct 
examination this witness had just stated that he had en- 
countered “a great deal” of foreign foil competition coming 
from Austria and Italy (826) and that he was “without a 
doubt” losing many of his major accounts to foreign foil 
(829). Suddenly, on cross-examination, the witness was 
forced to admit that Arrow had just recently raised its 
own prices by 5 cents per roll at practically the same time 
that the importers were lowering their prices by 6 cents 
per roll, thus increasing the price differential between 
domestic foil and foreign foil from 10 cents to 21 cents 
per roll! (848-849). Thereafter it was brought out that 
Arrow had put this price increase into effect in August, 
1958, approximately three months prior to the date of 
witness Pozner’s testimony (913-914). If competition 
between foreign and domestic foil were as intense as 


petitioner strongly implies (without actually saying so 
in its brief, however), then the prices of these florist foils 
would tend to move together, not in opposite directions! # 


* There is available in this record evidence from which the 
volume of imported florist foil in 1957—the year claimed by 
petitioner’s witness Jack Levine to mark the apogee of foreign 
florist foil importation (959)—may be estimated with reasonable 
accuracy. Witness Weder of Highland Supply Company gave a 
figure of 1.5 million pounds as the volume of florist foil, domestic 
and foreign sold in the United States in 1957 (534). In the same 
year the average price per pound for such foil, based on Highland 
Supply’s records, was $1.09 per pound (CX 164 cam). The total 
sales volume of the 8 domestic producers in that year, including 
foreign florist foil sold by M. H. Levine and Lion Ribbon Com- 
pany, was $1,625,231.80 (1341, cam). Dividing this dollar volume 
of sales by the average sales price of $1.09 per pound results 
in a sales volume, measured in pounds, of 1,491,000 pounds—a 
figure strikingly close to the 1.5 million pound estimate made by 
Weder. 

If the average sales price of $1.05 received by H. D. Catty in 
the same year is used (CX 175), the result is even more un- 
favorable to petitioner. For this results in a sales volume, meas- 
ured in pounds, by the 8 domestic producers, again including 
foreign foil sales in this country by M. H. Levine and Lion 
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Confronted with such a record, the Commission could 
not have made any rational finding other than that Reyn- 
olds, and not imported foil, must bear the heavy burden 
of responsibility for the chaotic and destructive competi- 
tive conditions prevailing in the domestic florist foil in- 
dustry. This unlawful condition, directly traceable to 
Reynolds’ acquisition of Arrow calls for the remedy of 
divestiture, as provided for by the Commission’s order, 
in order to restore competitive equilibrium in the florist 
foil industry. 


C. The Commission’s order of divestiture is appropriate 
and proper in every respect 


While Arrow’s small rivals were struggling bitterly for 
survival in the face of impossible odds against the massive 
financial and economic power of Reynolds, Arrow pro- 
ceeded—with $500,000 provided by Reynolds—to construct 
a brand new plant in Torrance, California (371, 1269). 
After the new plant was completed Arrow moved all of 


its physical assets into the new plant and has been oper- 
ating in this plant for almost 4 years now, since 1958 
(1145). 

The Commission’s order merely requires Reynolds to 
restore Arrow as an effective, independent, competitive 
entity. As interpreted by the Commission subsequent to 
the issuance of the order, divestiture of the new Torrance 
plant may not necessarily be required “. . . if there is 
any other way in which it [Reynolds] can re-establish 
the competitor [Arrow] as ordered” (98). A kindred 
order entered by the Commission, 54 F.T.C. 766 at 808 
(1957), in the recent Crown Zellerbach case was fully 
approved by the court. Trade Reg. Rep. 70,038 at p. 
78,169. 

The order entered by the Commission in the Union 


Ribbon, of 1,547,839 pounds—somewhat greater than the 1.5 
million pound estimate by Weder. 

These data provide objective support for the testimony by 
Arrow’s competitors that their losses were due to Arrow’s below- 
cost selling and not to competition from low-priced foreign foil 
(468, 582). 
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Carbide case,“ cited by petitioner, has no relevancy to the 
instant proceeding. There, the Commission found that 
competition could be effectively restored by divesting only 
the facilities owned by Visking Corporation at the time 
it was acquired by Union Carbide. Here Arrow’s former 
plant has been given up by Reynolds. Thus, the two 
situations are totally dissimilar.** 

In entering its order of divestiture, the Commission 
proceeded in accordance with the mandate of the statutory 
provision authorizing divestiture.* Further, under deci- 
sional law the Commission has broad discretion in the 
framing of orders.“7 As long as a Commission order 
“, .. has warrant in the record and a reasonable basis in 
the law,” it is not to be modified or set aside. P. Lorillard 
Co. v. Federal Trade Commission, 267 F.2d 439 at 445 
(8d Cir. 1959), cert. denied, 361 U.S. 923 (1959). 


‘*In the Matter of Union Carbide Corporation, Docket 6826. 
September 25, 1961. 


*5 Petitioner also argues that the case should be reopened for 
the reception of additional evidence (Pet. Br. pp. 48-49). This 
same request has been previously considered and denied both by 
the Commission and by this Court. See footnote 3, supra, pp. 3-4. 


**See Pet. Br. p. 18. 


“Federal Trade Commission v. National Lead Co., 352 U.S. 
419 at 429 (1957); Federal Trade Commission v. Mandel Bros.. 
359 U.S. 385 at 392 (1959). 
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IV 
CONCLUSION 


The Commission’s findings are supported by substantial 
evidence and the order of divestiture is proper in every 
respect. It should be affirmed and enforced.** 


Respectfully submitted. 
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4s“ | | The findings of the commission or board as to the 
facts, if supported by substantial evidence, shall be conclusive. 
To the extent that the order of the commission or board is 
affirmed, the court shall issue its own order commanding obedience 
to the terms of such order of the commission or board.” Section 
11(c) of the amended Clayton Act (73 Stat. 244 (1959), 15 U.S.C. 
§21(c) (Supp. II, 1959)). 
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